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ARGUED  AlTD  DETERMmBD 


SUPREME  COURT  OF  JUDICATURE 

OF  THB 

STATE  OF  INDIANA, 

AT  INDIANAPOUB,  NOVEMBER  TEEM,  1876,  IN  THE 
8IXTY-FIB8T  TEAB  OF  THE  STATE. 


Parkbb  V.  Hbaton.  »     1 

lfi6    S06| 

Btatdtb  op  Frauds. — Verbal  AffreemeiU  to  Convey  Real  EtUUe. — Part  Ban* 
formanee, — ^A.,  the  owner  of  certain  real  estate,  in  order  to  procure  meant 
to  parchaae  certain  other  real  estate  of  B.,  would  be  compelled  to  diapoee 
of  his  own  real  estate,  which  could  onlj  be  done  at  a  certain  sacrifice, 
of  which  he  informed  B.  B.  yerbally  agreed  with  A.,  that,  if  the  latter 
would  so  dispose  of  his  property  and  apply  the  proceeds  of  such  sale 
to  purchasing  B.'s  real  estate,  he,  B.,  on  a  certain  daj,  for  a  fixed  price, 
would  sell  and  oonvej  his  real  estate  to  A.  The  latter  thereupon  dis- 
posed of  his  real  estate,  making  such  sacrifice,  tendered  to  B.  the  pro- 
ceeds of  such  sale,  demanded  of  him  that  he  so  convey  his  said  real  estate 
to  A^  and,  upon  B.'s  refusal  to  so  sell  and  convey,  brought  an  action 
for  damages  for  a  breach  of  such  agreement 

Sidd,  on  demurrer  for  want  of  sufficient  facts,  that  B.'s  agreement  to  con* 
vey  was  within  the  statute  of  frauds,  and  that  such  action  could  not  be 
maintained. 

Hddy  also,  that  A.'s  disposal  of  his  property,  at  such  sacrifice,  was  not  such 
a  part  performance  as  would  take  B.'s  agreement  out  of  the  operation  of 
such  statute. 
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Parker  v,  Heaton. 

From  the  Clinton  Circuit  Court. 

J.  Claybaugh  and  J.  Campbell^  for  appellant. 
S.  H.  Doyal  and  P.  W.  Gard,  for  appellee. 

HowK,  J. — The  appellant,  as  plaintiff,  sued  the  appellee, 
as  defendant,  in  the  court  below,  alleging  in  his  complaint, 
in  substance,  the  following  facts  : 

That  on  September  1st,  1874,  the  appellee  made  and 
entered  into  an  agreement  with  appellant,  whereby  ap- 
pellee agreed  to  sell  and  convey  to  appellant  certain  real 
estate,  particularly  described  in  said  complaint,  in  Frank- 
fort, Clinton  county,  Indiana,  on  or  before  September  15th, 
1874,  for  the  sum  of  four  thousand  dollars,  payable  in 
certain  specified  payments ;  that  when  said  agreement 
was  made,  appellant  was  the  owner  of  certain  real  estate 
in  Thorntown,  Boone  county,  Indiana,  of  the  value  of 
twenty-five  hundred  dollars,  which  real  estate,  he  then 
and  there  informed  the  appellee,  he  would  have  to  sell  at 
a  sacrifice  of  eleven  hundred  dollars,  to  raise  the  money 
to  purchase  appellee's  said  property ;  that  appellee,  at  the 
time,  told  the  appellant  to  sell  his  Thorntown  property  at 
said  price,  and  he  would  sell  the  appellant  said  Frank- 
fort property ;  and  it  was  then  and  there  understood  and 
agreed  that  appellant  should  sell  his  Thorntown  property, 
at  said  sacrifice,  and  apply  its  proceeds  on  the  purchase 
of  said  Frankfort  property,  which  the  appellee  would  sell 
and  convey  to  appellant  at  the  said  date,  pursuant  to  said 
agreement  and  understanding ;  that  appellant  did  sell  his 
Thorntown  property,  at  said  sacrifice  and  reduction,  and 
accepted  the  sum  of  fourteen  hundred  dollars  therefor, 
when,  in  fact,  said  property  was  of  the  value  of  twenty- 
five  hundred  dollars  ;  that  the  appellant,  still  relying  upon 
appellee's  promise  that  he  would  sell  and  convey  to  appel- 
lant said  Frankfort  property,  obtained  from  the  proceeds 
of  the  sale  of  his  Thorntown  property  the  sum  of  five 
hundred  dollars,  and  tendered  the  same  to  appellee,  and 
demanded  from  him  a  deed  for  said  Frankfort  property. 


NOVEMBER  TERM,  1876.  8 

Parker  v.  Heaton. 

under  said  contract ;  that  appellant  in  all  things  complied 
with  his  agreement,  and  sold  his  Thorntown  property  for 
the  purpose  of  buying  said  Frankfort  property  of  appel- 
lee and  obtaining  money  to  pay  appellee  for  the  same ; 
but  that  the  appellee,  wholly  disregarding  his  contract, 
failed,  refused  and  neglected  to  convey  said  Frankfort 
property  to  appellant,  although  often  requested  so  to  do. 
And  appellant  averred,  that  by  means  of  the  premises  he 
had  sustained  damages  in  the  sum  of  fifteen  hundred  dol- 
lars, for  which  he  demanded  judgment  and  other  proper 
relief. 

Appellee  demurred  to  appellant's  complaint,  for  the 
want  of  sufficient  facts  therein  to  constitute  a  cause  of 
action,  which  demurrer  was  sustained  by  the  court  below, 
and  to  this  decision  appellant  excepted.  And  appellant 
declining  to  amend  further,  judgment  was  rendered  by 
the  court  below,  upon  the  demurrer,  in  favor  of  appellee 
and  against  the  appellant. 

In  this  court  appellant  has  alleged  as  error  the  decision 
of  the  court  below,  in  sustaining  appellee's  demurrer  to 
appellant's  complaint.  And  the  only  question  presented 
by  this  alleged  error  for  our  consideration  is  this  :  Is  ap* 
peUant's  case,  as  stated  in  his  complaint,  within  the  statute 
of  frauds? 

It  is  provided  by  the  first  section  of  the  statute  of  this 
State,  for  the  prevention  of  frauds,  etc.,  "  That  no  action 
shall  be  brought  *  *  *  upon  any  contract  for  the  sale  of 
lands ;  *  ♦  *  unless  the  promise,  contract  or  agreement, 
upon  which  such  action  shall  be  brought,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  by  some  person 
thereunto  by  him  lawfully  authorized ;  *  *  *."  1 
R.  S.  1876,  p.  503.  The  alleged  contract  or  agreement 
between  the  parties  to  this  action,  stated  in  appellant's 
complaint,  and  for  an  alleged  breach  of  which,  by  appel- 
lee, the  appellant  has  sued  in  this  action  to  recover  dam- 
ages, was  not  in  writing  but  was  entirely  parol.    The  case 
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at  bar,  in  our  opinion,  is  wholly  within  the  provisions  of 
the  section  of  the  statute  above  cited.  The  whole  case, 
briefly  stated,  seems  to  be  this ;  appellant  wanted  appel- 
lee's Frankfort  property,  and  appellee  agreed  to  sell  his 
property  to  appellant  for  four  thousand  dollars,  on  certain 
terms,  by  a  Certain  day  ;  and  appellant  owned  Thorntown 
property  worth  twenty-five  hundred  dollars,  which  he  told 
appellee  he  would  have  to  sell  at  the  reduced  price  of 
fourteen  hundred  dollars,  in  order  to  buy  appellee's  Frank- 
fort property ;  and  appellee  told  the  appellant  to  sell  his 
Thorntown  property,  at  said  reduced  price,  and  appellee 
would  convey  his  Frankfort  property  to  appellant,  for 
four  thousand  dollars,  at  the  time  and  upon  the  terms 
named;  and  appellant  sold  his  Thorntown  property  at 
the  reduced  price  of  fourteen  hundred  dollars,  but  appel- 
lee refused  to  sell  and  convey  his  property  to  appellant. 

It  is  insisted  by  appellant's  attorneys,  that  appellant's 
sale  of  his  Thorntown  property,  at  said  reduced  price,  was 
such  a  part  performance  of  the  contract  between  the  par- 
ties to  this  action,  as  would  take  the  case  out  of  the  statute 
of  frauds.  But  this  position  is  wholly  untenable.  Ap- 
pellant's sale  of  his  Thorntown  property  was  not  a  part 
of  the  contract  between  appellant  and  appellee.  Appellee 
did  not  agree  to  buy  the  Thorntown  property,  and  appel- 
lant did  not  agree  that  the  proceeds  of  the  sale  of  that 
property  should  be  paid  over  to  appellee.  No  doubt  the 
Thorntown  property  was  spoken  of  between  the  parties, 
in  coming  to  their  agreement  about  the  appellee's  prop- 
erty. But  it  can  not  be  said,  with  any  legal  accuracy, 
that  appellant's  sale  of  his  Thorntown  property  was  a 
part  performance  of  his  alleged  contract  for  the  purchase 
of  appellee's  property.  Upon  this  point  of  part  perform- 
ance, in  connection  with  the  statute  of  frauds,  we  cite  the 
case  of  Sands  v.  ThompsoUj  48  Ind.  18,  in  which  case 
WoRBEN,  J.,  elaborately  examined  and  considered  the 
whole  question. 

In  the  case  now  under   consideration,  the  agreement 
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stated  in  appellant's  complaint  was  clearly  within  the 
statute  of  frauds,  and  the  court  below  committed  no  error 
in  sustaining  appellee's  demurrer  to  said  complaint. 
Judgment  is  affirmed,  at  appellant's  costs. 


55  5 

Cravbns,  Assignbb,  v.  Chambbrs  bt  al.  "^? ^ 

Sdpremb  Cgukt.— Appeal.— 'Statuie  QmOnitd,— Section  20  of  **  An  act  pro- 
viding for  Tolnntary  aBsignments,"  etc.,  approved  March  6th,  1859, 1  R. 
8. 1876,  p.  142,  does  not,  of  itself,  authorize  the  taking  of  an  appeal  to 
the  sai>reme  court. 

Samb. — JudffmaU. — Amgnmenifor  Benefit  cf  OredUon. — Export  </  Anigriee, — 
The  action  of  the  circuit  court  in   refusing  to  allow  or  approve   a 

•  report,  by  the  assignee  of  the  property  of  an  insolvent  debtor,  of  the 
condition  of  his  trust,  is  not  a  final  judgment,  nor  an  interlocutory  order, 
from  which  an  appeal  will  lie  to  the  supreme  court. 

From  the  Ripley  Circuit  Court. 

JE.  P.  FerriSj  for  appellant. 

J,  D.  Haynes  and  J.  K,  Thompson^  for  appellees. 

WoKDBN,  C«  J. — Cravens,  the  appellant,  was  the  assignee 
in  insolvency,  of  the  property  of  Levi  P.  Faulkner,  for  the 
benefit  of  his  creditors.  He  made  a  report,  as  such 
assignee,  of  the  condition  of  the  estate,  according  to  which 
there  appeared  to  be  a  balance  in  his  hands  of  two  hun- 
dred and  twenty-four  dollars  and  twenty-four  cents,  sub- 
ject to  such  allowances  as  might  be  made  to  him  thereaf- 
ter. 

Some  of  the  creditors  filed  exceptions  to  the  report, 
and  the  exceptions  were  sustained  by  the  court,  and  the 
court  refused  to  allow  and  approve  the  report.  The 
assignee  excepted,  and  has  appealed  to  this  court. 

The  question  that  meets  us  at  the  threshold  is,  whether 
an  appeal  lies  to  this  court  in  such  case. 

The  20th  section  of  the  act  on  the  subject  of  volun- 
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tary  assignments  for  the  benefit  of  creditors  (1  R.  S. 
1876,  pp.  142-147,)  provides,  that  "  Nothing  in  this  act  con- 
tained shall  prevent  any  party  or  parties,  who  shall  deem 
himself  or  themselves  aggrieved  by  any  order  or  decree 
of  the  court  under  this  act  from  having  an  appeal  as  in 
other  civil  actions." 

This  section  does  not  give  an  appeal,  of  itself,  but,  out 
of  caution,  provides  that  nothing  in  the  act  contained 
shall  prevent  an  appeal  "  as  in  other  civil  actions."  We 
must,  therefore,  determine  whether  in  civil  actions  an 
appeal  lies  in  such  case. 

An  appeal  in  civil  actions  lies  from  all  final  judgments. 
2  R.  S.  1876,  p.  238,  sec.  550.  But  this  was  not  a  final 
judgment.  It  was  merely  an  interlocutory  order  sustain- 
ing the  exceptions  to  the  report,  and  refusing  to  allow 
and  approve  the  same. 

Appeals  also  lie  from  interlocutory  orders,  in  the  fol- 
lowing cases : 

^^ First  For  the  payment  of  money;  to  compel  the 
execution  of  any  instrument  of  writing,  or  the  delivery 
or  assignment  of  any  securities,  evidences  of  debt,  docu- 
ments or  things  in  action. 

"  Second.  For  the  delivery  of  possession  of  real  property, 
or  the  sale  thereof. 

"  Third.  Granting  or  dissolving,  or  overruling  motions 
to  dissolve,  an  injunction  in  term,  and  granting  an  in- 
junction in  vacation. 

^^Fourth.  Orders  and  judgments  upon  writs  of  habeas 
corpus^  made  in  term  or  vacation."  2  R.  S.  1876,  p.  245, 
sec.  576. 

The  order  in  this  case  is  not  embraced  in  the  above 
specifications,  and  the  appeal,  in  our  opinion,  does  not  lie. 

The  appeal  is  dismissed,  with  costs. 
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The  City  of  Huntington  v.  Dat. 

Grms  AND  Towns. — Arfies. — School  Cotjwration, — Summons. —  Upon  Whom 

Served^ — An  action  agarost  a  city,  to  recover  for  the  yalue  of  Benrices  ^    ]J 

rendered  by  the  plaintiff,  for  the  defendant,  in  the  erection  of  school  "^      7 

buildings  by  the  latter,  can  not  be  maintained  against  such  city  in  her  168  ^ 

ordinary,  municipal  capacity,  but  must  be  brought  against  her  as  "  The  "'        » 

School  CSty  of ,"  and  the  summons  served  upon  her  school  trustees.  166  2061 

From  the  Huntington  Circuit  Court. 

jB.  jF.  Ibach  and  G.  W.  StuUz,  for  appellant. 
L.  P.  MiUigariy  for  appellee. 

NiBLACK,  J. — ^Day,  the  appellee,  sued  the  city  of  Hun- 
tington "  for  work  and  labor,  care  and  diligence,  done  and 
bestowed  to,  in  and  about  the  business  of  the  defendant, 
by  the  plaintifi*,  as  school  trustee,  at  the  special  instance 
and  request  of  the  defendant.^* 

Accompanying  the  complaint  was  a  bill  of  particulars, 
as  follows: 
"  The  City  of  Huntington 

To  Samuel  F.  Day,  Dr. 

"  To  superintending  building  of  school-house,  from  May 
the  1st,  1872,  to  March  31st,  1878,  making  255  days,  at 
12.50  per  day, $687. 50." 

The  appellant  demurred  to  the  complaint,  assigning,  as 
one  of  the  grounds  of  objection,  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  overruled  by  the  court,  to  which  the 
appellant  excepted. 

An  answer  and  >eply  were  then  filed,  forming  an  issue 
in  the  cause,  and  there  was  a  trial,  resulting  in  a  verdict 
and  judgment  for  the  appellee. 

The  overruling  of  the  demurrer  to  the  complaint  is  as- 
signed for  error,  in  this  court. 

Our  statute  constitutes  each  incorporated  town  and  city 
of  the  State  a  distinct  municipal  corporation  for  school 
purposes,  and  the  school  corporations  thus  created  can 
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contract  and  be  contracted  with,  sue  and  be  sued,  in  any 
court  having  competent  jurisdiction.  The  school  trustees 
for  such  incorporated  towns  and  cities  perform  the  duties 
of  clerk  and  treasurer  of  their  respective  towns  and 
cities,  in  all  matters  pertaining  to  the  public  schools.  See 
1  R.  S.  1876,  p.  780,  sec.  4. 

The  distinction  between  the  corporations  organized  for 
the  purposes  of  ordinary  civil  administration,  in  such 
towns  and  cities,  and  those  created  out  of  them  for  school 
purposes,  is  fully  recognized  by  other  provisions  of  the 
statute.  When  a  town  or  city  is  sued  in  its  character  as  a 
civil,  or  ordinary  municipal,  organization  for  general  pur- 
poses, the  summons  must  be  served  on  its  mayor  or  other 
chief  officer,  or  if  he  can  not  be  found,  then  on  its  marshal. 
See,  also,  2  R.  S.  1876,  p.  48,  sec.  86.  When  sued  as  a 
school  corporation,  service  must  be  on  the  school  trustee. 
See  1  R.  S.  1876,  p.  810,  sec.  144. 

There  is  no  averment  in  the  complaint,  in  the  case  be- 
fore us,  which  makes  it  a  proceeding  against  the  city  of 
Huntington  as  a  school  organization.  It  is  the  <*  City  of 
Huntington,"  and  not  the  ^^  School  City  of  Huntington," 
which  is  sued. 

The  city,  in  the  character  in  which  it  is  sued  in  this 
action,  has  nothing  to  do  with  the  erection  of  school-houses, 
either  within  its  own  limits  or  elsewhere,  and,  hence,  can 
not  be  made  liable  for  any  services  performed  in  building 
th^m.  See  Sims  v.  McClure,  52  Ind.  267 ;  McLaughlin  v. 
Shdby  Tovmshipj  52  Ind.  114 ;  Morrison  v.  McFarlandy  51 
Ind.  206 ;  Carmichael  v.  Lawrence,  47  Ind.  554. 

We  think  the  complaint  was  clearly  insufficient,  and 
that,  consequently,  the  court  erred  in  overruling  the  de* 
murrer  to  it. 

Other  questions  were  reserved  on  the  trial  of  the  cause, 
but  the  view  we  have  taken  of  the  complaint  makes  it 
unnecessary  that  we  shall  consider  them  as  at  present 
presented. 
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The  judgment  is  reversed,  at  the  coats  of  the  appellee, 
and  the  cause  is  remanded  for  farther  proceedings  in 
accordance  with  this  opinion. 


— ^ 


Ball  st  ux.  v.  Nash. 

IfiBJonrDSR. — iVtufiee. — Supreme  CourL — Error,  in  oTenrnling  %  demnmr 
to  a  paragraph  of  a  pleading,  for  a  miejoinder  therein  of  seyeral  cauea  of 
action,  ia  not  avaUable  <»i  appeal  to  the  Supreme  Court 

From  the  Tippecanoe  Circuit  Court. 

J.  S.  WiUiamSj  M.  JoneSy  J.  L.  MiUer  and  E.  A.  Oreen* 
leej  for  appellants. 

J.  R.  Coffrothj  for  appellee. 

EowK,  J. — ^lu  this  action,  the  appellee,  as  plaintiff,  sued 
the  appellants,  as  defendants,  in  the  court  helow,  to  re- 
cover the  amount  of  certain  promissory  notes,  executed 
bj  the  appellant,  John  Ball,  and  to  foreclose  a  certain 
mortgage,  executed  by  both  appellants,  on  certain  real 
estate  in  Tippecanoe  county,  Indiana,  to  secure  the  pay- 
ment  of  said  notes.  The  appellee's  complaint  was  in  a 
single  paragraph,  and  was  in  the  usual  form  in  such 


The  appellants  jointly  demurred  to  appellee's  complaint, 
for  an  alleged  misjoinder  of  several  causes  of  action,  re- 
garding each  note  as  a  separate  cause  of  action,  in  a  single 
paragraph  of  complaint.  This  demurrer  was  overruled 
by  the  court  below,  and  to  this  decision  appellants  ex- 
cepted. 

Appellants  then  jointly  answered,  admitting  the  execu- 
tion of  the  notes  and  mortgage  mentioned  in  appellee's 
complaint,  but  averring  that  tbe  same  had  been  fully  paid 
before  the  commencement  of  this  action.  To  this  answer, 
appellee  replied  in  denial. 


/    i 
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And  this  action,  being  at  issue,  was  tried  by  the  court 
below,  without  a  jury,  and  a  finding  made  and  judgment 
rendered,  in  favor  of  appellee,  for  the  amount  due  on  the 
notes,  and  for  the  foreclosure  of  the  mortgage  and  the 
sale  of  the  mortgaged  property. 

There  was  no  motion  for  a  new  trial,  in  the  court  below, 
and  no  objection  or  exception  to  any  of  the  proceedings 
had  after  the  issues  were  joined. 

In  this  court,  the  appellants  have  separately  assigned 
several  alleged  errors,  only  one  of  which  is  available  to  the 
appellants,  in  this  court,  as  here  presented,  for  any  pur- 
pose. 

The  one  available  error,  alleged  by  each  of  the  appel- 
lants, is,  that  the  court  below  erred  in  overruling  their 
joint  demurrer  to  appellee's  complaint,  for  an  alleged 
misjoinder  of  causes  of  action. 

Appellants'  attorneys  have  been  kind  enough  not  to 
urge  this  alleged  error  upon  our  consideration,  and  we 
might  almost  regard  it  as  waived.  We  simply  remark,  in 
connection  therevrtth, 

1.  That  there  is  nothing  in  this  alleged  error ;  and, 

2.  That  if  there  was,  the  52d  section  of  our  code 
of  practice  expressly  provides,  that  "  No  judgment  shall 
ever  be  reversed  for  any  error  committed  in  sustain- 
ing or  overruling  a  demurrer  for  misjoinder  of  causes  of 
action."    2  R.  S.  1876,  p.  59. 

The  judgment  of  the  court  below  is  affirmed,  with  ten 
per  centum  damages,  at  the  costs  of  the  appellants. 


Stow  r.  Graham  et  al. 

Cons. — When  Judgment  shoM  carry  Cbste.— Where  the  plaintiff,  in  an  ac- 
tion for  a  money  demand  on  a  contract,  recovers  a  judgment  against  the 
defendant,  for  a  sum  exceeding  fifty  dollars,  exclusiye  of  costs,  he  is 
also  entitled  to  recover  judgment  for  the  costs  of  such  action. 
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Palmer  v.  Blain. 


From  the  Ripley  Circuit  Court. 

W.  D.  Wardy  J.  B.  Bebuckj  J.  W.  OordoUj  71  M.  Browne 
and  TT.  C.  Lamby  for  appellant. 

WoRDBN,  C.  J. — This  was  an  action  by  the  appellant, 
against  the  appellees,  on  certain  promissory  notes  and  a 
chattel  mortgage,  executed  by  William  T.  Graham  to 
the  plaintiff.  The  plaintiff  recovered  a  judgment  exceed- 
ing the  sum  of  fifty  dollars,  but  the  defendants  recovered 
a  judgment  against  the  plaintiff  for  the  costs  in  the  cause. 
The  plaintiff  duly  excepted.  As  we  understand  the  brief 
of  counsel  for  the  appellant,  he  asks  a  reversal  only  of 
that  part  of  the  judgment  which  relates  to  the  costs. 
We  have  no  brief  for  the  appellee,  and  are  at  a  loss  to 
determine  on  what  ground  judgment  for  costs  was  ren- 
dered against  the  plaintiff.  The  record,  so  far  as  we  can 
see,  discloses  no  ground  for  such  judgment.  See  2  S.  8. 
1876,  pp.  193-194,  sees.  896-397. 

William  T.  Graham  was  the  maker  of  the  notes  and 
mortgage,  and  we  think  the  plaintiff  was  entitled  to  a 
judgment  for  costs  against  him. 

The  judgment  below,  so  far  as  it  relates  to  costs,  is 
reversed,  with  costs,  and  the  cause  remanded  with  instruc- 
tions to  the  court  below  to  render  judgment  in  favor  of 
the  plaintiff,  for  costs,  against  the  defendant  William  T. 
Graham. 


Palmbb  v.  Blain. 


66     11 

1S8   940 


S!CATUTE  OF  Fbauss. — Verbal  Prtmige.-^-SatirfadMn  </  ExeeuHon, — ^A  verbal 
promise  by  one  person,  to  the  creditor  of  an  execution  on  a  judgment 
against  a  third  person,  that,  if  such  creditor  will  satisfy  such  execution, 
raeh  promisor  will  deliyer  certain  personal  property,  and  pay  a  certain 
oom  of  money,  to  such  creditor,  is  not  a  promise  to  pay  the  debt  of 
another,  and  is  not  within  the  statute  of  frauds,  but  is  a  yalid  contract, 
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for  a  breach  of  which  an  action  may  be  maintained  and  damages  reooT- 
ered  bj  such  creditor,  upon  hia  satiafying  such  execution. 

From  the  Whitley  Circuit  Court 
Walter  OULsy  for  appellant. 

Perkins,  J. — ^Appellee  sued  appellant,  on  the  following 
complaint : 

^^  Thomas  W.  Blain,  plaintiff,  complains  of  Catherine 
Palmer,  defendant,  and  says,  that,  at  the  October  term, 
1874,  this  plaintiff  recovered  judgment  against  Oscar  B. 
Palmer,  son  of  defendant,  for  the  sum  of  four  hundred 
and  twenty-five  dollars,  and  costs  of  suit. 

^^  That  execution  issued  on  said  judgment,  directed  to 
the  sheriff  of  said  county  of  Whitley ;  that  said  sheriff 
was  about  to  levy  said  execution  ;  that  on  the  8d  day  of 
November,  1874,  in  consideration  that  the  plaintiff  would 
enter  satisfaction  upon  said  execution,  for  said  sum  of 
four  hundred  and  twenty-five  dollars,  the  defendant  hereto 
agreed  to  give  the  plaintiff  one  cow,  one  horse,  to  remit 
dollars,  which  the  plaintiff  then  owed  the  defend- 
ant, to  pay  the  plaintiff  one  hundred  and  thirteen  dollars, 
in  twelve  months  from  that  date,  and  to  pay  him  one 
hundred  dollars,  within  ten  days  from  date.  That  the 
plaintiff  did  receipt  and  enter  satisfaction  upon  said  exe- 
cution, for  said  sum  of  four  hundred  and  twenty-five  dol- 
lars, and  defendant  gave  the  plaintiff  the  cow  and  horse, 
and  executed  her  note  for  said  sum  of  one  hundred  and 
thirteen  dollars,  and  remitted  to  the  plaintiff  said  sum  of 

dollars,  but  has  wholly  failed  and  neglected  to  pay 

the  plaintiff  said  sum  of  one  hundred  dollars,  to  be  paid 
within  ten  days. 

^^  Wherefore  plaintiff  demands  judgment  for  said  sum 
of  one  hundred  dollars,  with  interest  thereon  from  the 
18th  day  of  November,  1874." 

A  demurrer  for  want  of  sufficient  facts  was  overruled 
to  this  complaint,  and  exception  taken,  and  appellant, 
electing  to  stand  upon  the  ruling  upon  the  demurrer,  re* 
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fiised  to  answer ;  and  the  court,  having  heard  evidence, 
assessed  the  appellee's  damages  at  one  hundred  and  one 
dollars.  Appeal  was  taken,  and  the  only  error  assigned 
here  is  the  overruling  of  the  demurrer  to  the  complaint. 
And  the  only  ground  taken  by  counsel,  in  his  brief,  against 
the  ruling  upon  the  demurrer,  is,  that  the  promise,  on 
which  a  recovery  was  sought  and  obtained,  is  within  the 
statute  of  frauds. 

The  complaint  shows  that  the  appellant  promised  to 
pay  the  appellee  certain  sums  of  money,  and  transfer  to 
him  certain  articles  of  property,  if  the  appellee  would 
satisfy  a  certain  execution  he  held  against  the  son  of  ap- 
pellant. It  was  not  a  promise  to  pay  the  debt  of  another, 
but  to  transfer  to  appellee  certain  specific  articles,  be  their 
value  more  or  less,  and  pay  a  certain  amount  of  money, 
in  a  certain  time,  if  the  appellee  would  extinguish  a  de- 
mand he  had  on  a  third  person.  It  was  an  original 
promise  to  pay  appellee  money  and  deliver  to  him  specific 
articles  of  property,  in  consideration  of  a  benefit  to  be 
conferred  upon  a  third  person.  The  consideration  was 
valid  on  botli  sides. 

Chitty  says,  1  Chitty  Con.  28,  "  The  general  rule  as  to 
the  sufficiency  of  the  consideration  seems  to  be,  that  it 
may  arise  either,  1st,  by  reason  of  a  benefit  resulting  to 
the  party  promising,  or  to  a  third  person,  by  the  act  of 
the  promisee ;  or,  2dly,  by  reason  of  the  latter  sustaining 
any  loss  or  inconvenience,  or  subjecting  himself  to  any 
charge  or  obligation,"  etc. 

Here,  the  appellant  promises  the  appellee,  not  that  she 
will  pay  a  debt  of  a  third  person  to  the  appellee,  but,  that 
she  will  give  him  certain  property  and  money,  if  he  will 
do  a  certain  act,  viz.,  extinguish  the  debt  due  to  him  from 
a  third  person.  He  executes  the  contract  on  his  part.  It 
was  a  valid  contract,  good  between  the  parties,  on  good 
considerations,  mutually,  and  as  it  was  not,  on  the  part  of 
appellant,  a  promise  to  pay  the  debt  of  another,  it  was 
valid,  as  to  her,  though  not  in  writing.    See  Qrawford  v. 
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Kinfff  54  Ind.  6,  at  this  term.     The  debt  of  the  third  per- 
son, being  extinguished  upon  a  valid  promise,  in  this  case, 
could  not  be  enforced  in  the  future. 
The  judgment  below  is  aflirmed,  with  costs. 


Thb  Town  op  Brazil  v.  Kress. 

Payment. — VclwUary  Payment. — Heading. — OiHea  and  TawM, — Liquor  JU- 
eenae. — ^In  an  action  to  recover  moneys,  paid  by  the  plaintiff  to  the  de- 
fendant, a  town,  for  a  license  to  sell  intoxicating  liquors,  under  an 
invalid  penal  ordinance  of  the  latter,  adopted  under  a  void  statute,  the 
complaint  averred  that  such  payment  was  made  "  for  the  purpose  of 
avoiding  the  penalty  and  forfeiture,''  etc.,  ^  and  to  save  himself  from 
arrest  and  imprisonment  for  violating  the  provisions  of  said  ordinance, 
as  provided  for  by  statute.'' 

Heldy  that  such  complaint  does  not  show  that  such  payment  was  not  volun- 
tary, and  is  therefore  bad  on  demurrer  for  want  ol  sufficient  facts. 

Same. — Ccues  Overruled, — The  cases  of  H^e  Town  (f  PrvMOum  ▼.  Fierim^, 
40  Ind.  340,  and  The  Tovm  of  Ligonier  v.  Ackerman^  46  Ind.  652,  are  oyer- 
ruled,  in  so  far  as  they  conflict  with  the  above  decision. 

CmEB  Ain>  Towns. — Pleading, — PresumpiioTi, — In  an  action  against  a  town, 
the  contrary  not  appearing  by  the  complaint  or  otherwise,  it  will  be  pre- 
sumed that  such  defendant  was  incorporated  under  the  general  law  of 
this  State  for  the  incorporation  of  towns. 

Supreme  Coubt. — Praetiee. — Sufficiency  </  CompUdni. — ^The  sufficiency  of 
the  complaint  in  an  action  may  be  questioned,  for  the  first  time,  in  the 
Supreme  Court,  on  appeal  thereto,  by  assigning,  as  error,  its  insufficiency. 

From  the  Clay  Circuit  Court, 

S.  W.  Curtis  and  -B.  S.  HendersoUy  for  appellant. 

G.  A.  Knight  and  L  M.  Comptorij  for  appellee. 

HowK,  J. — The  appellee  was  the  plaintiff,  and  the  ap- 
pellant was  the  defendant,  in  this  action,  in  the  court 
below. 

In  his  complaint,  the  appellee  alleged,  in  substance, 
that  on  the  2d  day  of  April,  1868,  the  appellant,  by  its 
then  board  of  trustees,  adopted  a  certain  ordinance,  con- 
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taining,  among  other  things,  a  provision  requiring  all  per- 
sons, who  might  engage  in  the  sale  of  intoxicating  liquors, 
within  appellant's  corporate  limits,  in  a  quantity  less 
than  a  quart  at  a  time,  to  procure  a  license  therefor  from 
appellant's  corporate  authorities,  for  which  said  person 
was  required  to  pay,  to  appellant's  proper  oificer,  the  sum 
of  one  hundred  dollars,  and  providing,  that,  if  any  person 
should  so  sell  any  intoxicating  liquors,  within  appellant's 
corporate  limits,  without  having  first  procured  such  license, 
he  should  become  liable,  and  forfeit  to  appellant,  a  fine, 
penalty  and  forfeiture  of  not  less  than  one  dollar,  nor 
more  than  ten  dollars,  for  each  offence,  to  be  recovered 
according  to  law,  and  a  copy  of  said  ordinance  was  filed 
with  and  made  part  of  the  complaint ;  that,  afterward, 
on  the  —  day  of  June,  1868,  the  appellee  was  desirous 
of  pursuing  the  business  of  dealing  in  such  intoxicating 
liquors,  in  said  town  of  Brazil,  and  retailing  the  same  in 
quantities  less  than  a  quart  at  a  time,  and  for  the  purpose 
of  avoiding  the  penalty  and  forfeiture,  provided  for  in 
said  ordinance  for  the  violation  of  the  provisions  thereof, 
and  to  save  himself  from  arrest  and  imprisonment  for  vio* 
lation  of  the  provisions  of  said  ordinance,  as  provided  by 
statute,  he  was  compelled  to  and  did  pay  to  appellant's 
treasurer,  as  provided  for  in  said  ordinance,  the  sum  of 
one  hundred  dollars,  in  June,  1868,  and  a  like  sum  in 
June,  1870,  making  a  total  sum  of  two  hundred  dollars, 
paid  by  appellee  for  a  license  to  sell  intoxicating  liquors, 
in  said  town,  under  said  ordinance.  And  appellee  averred, 
that  said  ordinance  was  adopted  and  enforced  by  appel- 
lant's authorities,  and  said  moneys  were  extorted  from 
appellee,  by  them,  without  right,  and  in  violation  of  the 
laws  of  Indiana ;  that  afterwards,  on  the  —  day  of  March, 
187S,  at  a  meeting  of  appellant's  board  of  trustees,  appel- 
lee demanded  that  said  moneys  should  be  refunded ;  that 
said  board  of  trustees  refused  to  comply  With  appellee's 
reasonable  request ;  and  appellee  said,  that  the  appellant 
was  indebted  to  him  in  said  sum  of  two  hundred  dol- 
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lars,  and  interest  thereon  from  dates  of  payment,  as  and 
for  so  much  money  had  and  received  and  extorted  from 
appellee,  for  his  use,  which  was  then  due  and  remained 
wholly  unpaid.  And  appellee  demanded  judgment  for 
three  hundred  dollars,  and  for  other  proper  relief. 

The  ordinance,  a  copy  of  which  was  filed  with  and  made 
a  part  of  appellee's  complaint,  was  adopted  by  appellant's 
board  of  trustees,  on  April  2d,  1868,  and  was  entitled 
^'An  ordinance  regulating  the  retailing  of  spirituous, 
vinous  or  malt  liquors,  repealing  all  former  ordinances 
on  the  Bubjecti  and  prescribing  a  penalty  for  violations 
thereof." 

Section  1  provided,  that  no  person  should  sell  or 
barter,  directly  or  indirectly,  any  intoxicating  liquors,  in 
a  less  quantity  than  a  quart  at  a  time,  within  the  corpo- 
rate limits  of  the  town  of  Brazil,  without  having  first  pro- 
cured from  appellant's  board  of  trustees  a  license,  as 
provided  in  said  ordinance;  nor  should  any  person, 
without  having  first  procured  such  license,  sell  or  barter 
any  intoxicating  liquors,  to  be  drank  or  sufiered  to  be 
drank  in  his  house,  out-house,  yard,  garden  or  the  ap- 
piirtenances  thereto  belonging. 

Section  2  d^ned  the  words,  ^^  intoxicating  liquors,"  as 
used  in  the  ordinance. 

Section  8  prescribed  who  might  be  licensed,  and  the 
mode  of  procuring  a  license. 

Section  4  required  that  license  should  be  granted  to 
the  applicant  therefor,  upon  his  showing  that  he  had 
^ven  the  requisite  notice,  and  that  he  was  a  man  of  good 
character  and  fit  to  be  trusted  with  such  license. 

Section  5  fixed  the  license  fee  at  one  hundred  dollars 
tor  one  year. 

Section  6  prescribed  what  the  license  should  contain. 

Section  7  limited  the  term  of  the  license  to  one  year. 

Sections  8  and  9  are  not  in  the  record. 

**  Section  10.  Any  person,  not  being  licensed  accord- 
ing to  the  provisions  of  this  ordinance,  who  shall  sell  or 
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barter,  directly  or  indirectly,  any  intoxicating  liquors,  in 
a  quantity  less  than  a  quart  at  a  time,  or  who  shall  sell 
or  barter  any  intoxicating  liquors,  to  be  drank  or  suf- 
fered to  be  drank  in  his  house,  out-house,  yard,  garden, 
or  the  appurtenances  thereto  belonging,  shall  be  fined  in 
any  sum  not  less  than  one  dollar,  nor  more  than  ten  dol* 
lars,  for  each  oflTence/* 

Sections  11, 12, 13  and  14  are  not  in  the  record. 

Appellant  demurred  to  appellee's  complaint,  for  the 
want  of  sufficient  facts  therein  to  constitute  a  cause  of 
action ;  which  demurrer  was  overruled  by  the  court  be- 
low. And  the  court  below,  for  the  want  of  an  answer 
by  appellant,  assessed  the  appellee's  damages  against  the 
appellant  at  two  hundred  and  forty-eight  dollars,  and  ren- 
dered the  judgment  accordingly  from  which  this  appeal 
is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

1.  The  appellee's  complaint  does  not  state  facts  sufii- 
cient  to  constitute  a  good  cause  of  action  against  thei 
appellant ; 

2.  The  court  below  erred,  in  overruling  appellant's  de- 
murrer to  appellee's  complaint. 

No  exception  was  saved  by  appellant  to  the  decision 
of  the  court  below,  in  overruling  its  demurrer  to  appel- 
lee's complaint.  But  it  is  well  settled,  that  a  question,  as 
to  the  sufiiciency  of  the  facts  stated  in  a  complaint  to 
constitute  a  cause  of  action,  is  not  waived  by  a  failure  to 
demur  on  that  ground,  or  to  except  to  the  overruling  ot 
such  demurrer,  in  the  lower  court,  so  as  to  prevent  the 
consideration  of  such  question  by  this  court.  Davis  v. 
Perry y  41  Ind.  305 ;  Scott  v.  7%«  Indianapolis  Wagon  Works^ 
48  Ind.  75.  On  appeal  to  this  court,  the  appellant  may,  as 
the  appellant  has  done  in  this  case,  assign,  as  error,  that 
the  complaint  does  not  state  facts  sufiieient  to  constitute  a 
cause  of  action.  The  sufi&ciency  of  the  facts  stated  in  ap- 
VoL.  LV.— 2 
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pellee's  complaint,  in  this  case,  to  constitute  a  cause  of  ac- 
tion against  the  appellant,  is,  therefore,  properly  presented 
by  the  first  alleged  error,  and  it  is  the  only  question  before 
us,  for  consideration  and  decision. 

The  appellant  is  sued  as  an  incorporated  town ;  but  it 
is  not  averred  in  the  complaint,  nor  does  it  elsewhere 
appear  in  the  record,  under  what  law  the  appellant  was 
incorporated.  In  the  case  of  The  City  of  Logansport  v. 
Wright^  26  Ind.  612,  it  was  held,  by  this  court,  that,  in  an 
action  where  a  city  is  a  party,  it  will  be  presumed,  noth- 
ing appearing  to  the  contrary,  that  it  is  incorporated 
mnder  the  general  law  of  the  State  for  the  incorporation 
of  cities.  Adopting  the  doctrine  of  that  case,  and  apply- 
ing it  to  the  case  at  bar,  we  hold  that  it  will  be  presumed 
Jn  this  case,  nothing  appearing  to  the  contrary,  that  the 
appellant  was  and  is  incorporated  under  the  general  law 
©f  this  State,  providing  for  the  incorporation  of  towns, 
etc.,  approved  June  11th,  1852.    1  R.  S.  1876,  p.  874. 

The  General  Assembly  of  this  State,  by  an  act  approved 
March  11th,  1867,  undertook  to  amend  the  7th  clause 
of  section  22  of  the  said  general  law  for  the  incorpo- 
ration of  towns,  etc.,  approved  June  11th,  1852,  so  that 
towns,  incorporated  under  said  general  law,  might  have 
the  power  "  to  license,  regulate  or  restrain,"  among  other 
things,  "  the  sale  of  spirituous,  vinous,  malt  and  other 
intoxicating  liquors  within  the  corporation."  3  Ind.  Stat. 
p.  121. 

Under  the  power,  which,  it  was  supposed,  had  been  con- 
ferred on  such  incorporated  towns,  by  this  amendatory 
act  of  March  11th,  1867,  the  appellant's  board  of  trustees 
adopted  the  ordinance,  a  copy  of  which  was  filed  with 
and  made  part  of  appellee's  complaint  in  this  action,  to 
regulate  the  retailing  of  spirituous,  vinous  or  malt  liquors, 
and  prescribing  penalties  for  violations  thereof,  within  the 
town  of  Brazil.  And  it  was  under  the  requirements  of 
this  ordinance,  so  adopted  by  appellant^s  board  of  trustees, 
in  pursuance  of  the  supposed  power  conferred  by  said 
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amendatory  act  of  March  11th,  1867,  that  ihe  appellee 
paid  the  appellant,  as  license  fees,  the  sums  of  money 
mentioned  in,  and  sought  to  be  recovered  back  by,  ap- 
pellee's complaint  in  this  action. 

It  was  decided  by  this  court,  in  the  case  of  Tovm  of 
Martinsville  y.  Frieze^  83  Ind.  607,  that  the  act  of  March 
11th,  1867,  to  amend  the  7th  clause  of  section  22  of  the 
general  law  for  the  incorporation  of  towns,  etc.,  approved 
June  11th,  1852,  supra,  was  not  in  conformity  with  the 
requirements  of  section  21,  of  article  4,  of  the  constitu- 
tion of  this  State,  and  was  therefore  void.  The  appel- 
lant's board  of  trustees  had,  therefore,  no  power  whatever 
to  adopt  the  ordinance,  or  to  exact  from  appellee  the  pay* 
ment  of  the  license  fees,  mentioned  in  his  complaint,  bat 
the  ordinance  in  question  was  void,  and  the  demands  of 
appellant  for  license  fees  thereunder  were  wholly  unaa* 
thorized  by  law. 

The  question  now  arises, — ^and  it  is  the  controlling  queii- 
lion  in  this  cause, — ^under  the  facts  stated  in  the  appellee's 
complaint,  were  the  sums  of  money,  which  appellee  paid 
the  appellant  for  license  fees,  voluntary  payments  by  ap- 
pellee ?  If  the  appellee  voluntarily  paid  the  appellant  the 
sums  of  money  mentioned  in  his  complaint,  for  license 
fees,  he  can  not  recover  back  the  said  sums  of  money, 
although  the  appellant  demanded  and  received  said 
moneys  without  any  authority  of  law  for  so  doing.  The 
true  test  for  determining  the  character  of  appellee's  pay- 
ments to  appellant  is  this :  Does  it  appear  from  the  aver- 
ments of  appellee's  complaint,  that  his  payments  to  ap- 
pellant were  made  for  the  purpose  of  procuring  the  release 
of  appellee's  person  or  property  from  the  power  of  appel- 
lant's officers  ?  If  it  does  so  appear,  appellee's  payments 
were  not  voluntary,  and  he  would  have  a  good  cause  of 
action  to  recover  them  back.  But  if  it  does  not  so  ap- 
pear, then  the  appellee's  payments  were  voluntary,  and 
his  complaint  does  not  state  facts  sufficient  to  constitute  a 
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cause  of  action  against  the  appellant,  for  the  recovery 
back  of  such  payments. 

Appellee  alleged,  in  his  complaint,  that  he  paid  the  ap- 
pellant the  sums  of  money  mentioned  therein,  ^^  for  the 
purpose  of  avoiding  the  penalty  and  forfeiture,  provided 
for  in  said  ordinance,  for  the  violation  of  the  provisions 
thereof,  and  to  save  himself  from  arrest  and  imprison- 
ment for  violating  the  provisions  of  said  ordinance,  as 
provided  by  statute." 

This  language  is  almost  identical,  word  for  word,  with 
the  language  used  by  the  appellee,  in  the  case  of  The 
Town  of  Sullivan  v.  McCammony  51  Ind.  264 ;  in  which 
case,  upon  the  authority  of  the  case  of  The  Town  of  Ligo- 
nier  v.  Ackermany  46  Ind.  552,  it  was  held  by  this  court, 
that  <^  the  complaint  does  not  sufficiently  show  that  the 
money  was  not  voluntarily  paid,  and  does  not  state  a  good 
cause  of  action."  And  see,  also,  the  case  of  The  Town  of 
Edinburg  v.  Hackney^  54  Ind.  83,  decided  at  the  present 
term  of  this  court,  which  is  directly  in  point. 

In  the  case  at  bar,  we  hold,  that,  under  the  averments 
of  the  appellee's  complaint,  his  payments  of  the  license 
fees,  to  the  appellant,  were  voluntary  payments,  within 
the  legal  meaning  of  that  term ;  and,  therefore,  that  his 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  appellant. 

The  case  of  The  Town  of  Princeton  v.  Vierlingy  40  Ind. 
840,  and  so  much  of  the  case  of  The  Town  of  Ligonier  v. 
Ackerman,  46  Ind,  552,  as  approves  of  the  decision  of  the 
former  case,  are  overruled. 

The  judgment  of  the  court  below  is  therefore  reversed, 
at  the  appellee's  costs,  and  the  cause  is  remanded,  with  in- 
structions to  sustain  the  appellant's  demurrer  to  appellee's 
complaint,  and  for  further  proceedings  in  accordance  with 
tiiis  opinion. 
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Jbnkins  et  al.  V.  CoRwiN,  Adm'r. 

Ksw  TKLkij.^A9  cf  RxghL—ForeeUmire  o^  Mortgage.—StahUe  Qmsbrmed.^ 
An  order  of  the  circnit  court,  setting  aside  a  judgment  rendered  by  it  In 
an  action  to  foreclose  a  mor^ge,  on  payment  of  costs,  and  granting  a 
new  trial  of  such  cause,  as  of  right,  is  void ;  such  new  trial  not  being 
authorized,  in  such  an  actioO,  by  section  601,  2  B.  S.  1876,  p.  252. 

Same. — Notice, — ^An  order  of  the  circuit  court,  yacating  a  judgment  ren- 
dered by  it  in  a  cause,  at  a  previous  term,  and  granting  a  new  trial 
thereof,  made  on  the  application  of  one  party  but  without  notice  to  the 
opposite  party,  is  Toid. 

Bake. — ^^eeorci. — An  order  of  a  court,  vacating  a  judgment  rendered  by  it 
in  a  cause,  at  a  previous  term,  and  granting  a  new  trial  thereof,  is  no 
part  of  the  original  case. 

Affeax  to  Sufbeme  Coubt. —  IFAsfk— An  appeal  to  the  Supreme  Cwai, 
from  a  judgment  rendered  in  the  lower  court,  in  a  civil  action,  must  be 
taken  within  three  years,  not  from  the  decision  of  a  motion  to  set  aside 
an  order  granting  a  new  trial  of  the  cause,  but,  from  the  rendition  of 
•Dch  judgment. 

From  the  Jay  Circuit  Court. 

J.  W.  HeadingtoUf  J.  N.  Templer  and  R.  S.  Gregory,  far 
appellants. 

J.  A.  HarrisoTij  for  appellee. 

WoBBBN,  C.  J. — ^This  was  an  action  by  Allen  Make- 
peace, against  the  appellants  and  others,  to  foreclose  a 
mortgage.  Judgment  of  foreclosure  was  rendered,  in  fa- 
vor of  the  plaintiff,  at  the  July  term  of  the  court  of  com- 
mon pleas,  in  the  year  1870. 

Afterwards,  at  the  July  term  of  said  court,  in  the  year 
1871,  some  of  the  defendants  in  the  original  action  ap- 
peared in  that  court  and  showed  that  they  had  paid  the 
costs  in  that  action,  and  moved  that  a  new  trial  be  granted 
to  them,  as  a  matter  of  right,  under  the  provisions  of  sec- 
tion 601  of  the  code.  2  R.  S.  1876,  p.  252.  No  order  is 
contained  in  the  record,  as  sent  up  to  us,  granting  the 
above  motion,  but  the  record  shows,  inferentially,  that 
the  motion  was  granted  and  a  new  trial  ordered. 

At  the  November  term  of  the  court,  in  the  year  1871, 
the  death  of  Makepeace  was  suggested,  and  John  E.  Cor- 
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win,  his  administrator,  appeared  specially  and  moved  the 
court  to  set  aside  and  vacate  the  previous  order  of  the 
court,  granting  a  new  trial.  This  motion  was  sustained, 
and  the  previous  order,  granting  a  new  trial,  was  set  aside, 
vacated  and  annulled. 

Two  of  the  original  defendants,  only,  have  appealed  and 
assigned  error,  and  the  appellee  has  pleaded  the  statute  of 
limitations  to  the  appeal. 

The  record  was  filed  in  this  court  March  16th,  1874, 
more  than  three  years  after  the  original  judgment  was 
rendered,  but  less  than  three  years  after  the  order  of  the 
court,  setting  aside  the  previous  order  granting  a  new 
trial. 

By  statute,  appeals  must  be  taken  within  three  years 
from  the  time  the  judgment  is  rendered,  except  where  the 
.appellant  b  under  disabilities.  2  R.  S.  1876,  p.  243,  sec. 
561.  Here,  the  appellants  do  not  appear  to  have  been 
under  any  disabilities.  We  are  of  opinion  that  the  three 
years  commenced  running  from  the  time  the  original 
judgment  was  rendered,  and  not  from  the  time  when  the 
order  granting  a  new  trial  was  set  aside. 

The  order  granting  a  new  trial  was  no  part  of  the 
original  case,  and,  indeed,  it  seems  to  us  to  have  been  a 
nullity.  The  case  was  not  one  in  which  the  parties  were 
entitled  to  a  new  trial,  on  payment  of  costs,  as  a  matter 
of  rigfit,  under  the  statute.  When  the  original  judgment 
was  rendered,  and  the  term  of  the  court  had  passed,  the 
parties  were  out  of  court ;  and  no  motion  to  set  aside  the 
judgment  and  grant  a  new  trial  could  have  been  enter- 
tained, without  notice  to  the  opposite  party.  The  order 
granting  a  new  trial  was  made,  apparently,  without  notice 
to  the  plaintiff  in  the  original  action ;  and,  if  so,  it  was 
not  erroneous,  merely,  but  utterly  void.  If  the  order 
granting  a  new  trial  should  be  regarded  as  erroneous, 
merely,  and  not  void,  still  the  subsequent  action  of  the 
court  in  vacating  and  setting  it  aside,  left  the  original 
j:udgment  standing  as  if  no  such  order  granting  a  new 
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trial  had  been  made.    In  any  view  of  the  case,  we  think 
the  appeal  should  have  been  taken  within  three  yean 
from  Ihe  rendition  of  the  original  judgment. 
The  appeal  is  dismissed,  with  costs. 


Graham  v.  Graham  et  al. 

Bbai.  'E^Armr-AetUm  to  Quia  nde.— IVenM.— In  an  aotkm  to  quiet  the 
title  to  real  estate,  the  defendant,  under  the  general  denial,  can  give  in 
evidence  all  defences,  either  legal  or  equitable. 

Sake. — Conveyance. — Deed. —  Mori^agt. —  Vendor  and  IStrckcuer. — Notice. — 
Where  a  deed  of  conveyance  of  real  estate,  though  absolute  on  its  face, 
10  executed  and  intended  simply  as  securitj  for  the  payment  of  a  debt 
owing  from  the  grantor  to  the  grantee,  it  amounts  to  a  mortgage  onlj^ 
and  confers  no  title  upon  a  person  who,  having  notice  of  such  fact,  ob- 
tains a  conveyance  of  such  real  estate  from  such  grantee. 

Vebdict. — Special  Finding. — Supreme  Court. — ^Where,  under  the  iasuet 
formed  in  a  cause,  evidence  could  have  been  given  of  a  state  of  facts 
which  would  reconcile  an  apparent  inconsistency  between  the  general 
verdict  and  a  special  finding  retu^ed  by  the  jury  trying  such  cause,  im 
appeal  to  the  Supreme  Court,  from  a  judgment  on  such  general  verdict, 
it  will  be  presumed,  the  evidence  not  being  in  the  record,  that  such  state 
of  facts  had  been  proved. 

EsroFPEL. — Conveyance. — IVtfe  Aeqmred  efier  Cotweyeawe  hy  Qml-ChdnK'^ 
Where  one,  who,  by  a  quit-claim  deed,  has  conveyed  real  estate  to  which 
he  had  then  no  title,  afterwards  acquires  title  thereto,  he  is  not  es- 
topped, by  such  quit-claim,  from  asserting  his  after-acquired  title  to 
such  land. 

From  the  Marion  Superior  Court. 

C.  Bakery  0.  JB.  Hordy  A.  W.  Hendricks  and  D.  V. 
BumSy  for  appellant. 

E.  T.  Johnson^  J.  T.  Dye  and  A.  C.  Harris^  for  appel- 
lees. 

WoRDEN,  C.  J. — This  was  an  action  to  quiet  the  title  to 
real  estate,  brought  by  the  appellant,  Amanda  E.  Graham, 
against  the  appellees,  John  J.  Graham,  her  husband,  and 
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Plianuel  Graham,  her  husband's  mother.  Her  complaint 
is  substantially  as  follows :  She  alleges  that  she  is  the 
owner  of  the  real  estate  described  in  the  complaint,  the 
title  to  which  she  acquired  by  a  quit-claim  deed,  dated 
February  10th,  1870,  executed  by  defendant  Phanuel, 
which  was  never  recorded,  but  was  lost  or  destroyed  by 
defendant  John ;  that  Phanuel  was  denying  the  execution 
of  the  deed,  and  John  was  claiming  to  be  the  owner  of 
the  property ;  that  a  cloud  was  thus  cast  upon  her  title, 
which  she  prays  to  have  removed,  and  that  her  title  be 
quieted. 

To  this  complaint  the  defendant  Phanuel  answered — 

1st.  By  general  denial. 

2d.  She  alleges,  by  way  of  cross-complaint,  that  her  co- 
defendant,  John,  was  indebted  to  her  in  the  sum  of  seven 
hundred  dollars,  on  a  note  dat^d  October  25th,  1866 ;  that 
he  was  the  owner  of  the  real  estate  described  in  the  com- 
plaint, and,  on  February  9th,  1870,  conveyed  it  to  her  by 
a  quit-claim  deed  as  security  for  her  debt.  She  files  copies 
of  the  note  and  deed,  says  her  debt  is  due  and  unpaid, 
that  her  deed  is  a  mortgage,  and  asks  that  it  be  fore- 
closed, as  such,  for  the  payment  of  her  debt. 

8d.  By  way  of  further  cross-complaint,  she  sets  up  a 
mortgage  securing  her  said  seven  hundred  dollar  debt, 
which  she  says  was  signed  by  both  Amanda  and  John, 
but  was  never  delivered.  She  also  prays  for  the  foreclo- 
sure of  this  mortgage. 

The  appellant  answered  these  cross-complaints  by  gen- 
eral denial.  She  also  pleaded  that  the  mortgage  set  up  by 
Phanuel  was  signed  by  her  without  consideration.  To 
this  last  answer  Phanuel  replied  by  general  denial,  and 
this  closed  the  issues  between  Phanuel  and  appellant. 

The  defendant  John  J.  Graham  answered  the  com- 
plaint— 

Ist.  By  general  denial. 

2d.  He  says  that  he  was  indebted  to  Phanuel,  his  co-de- 
fendant, in  the  sum  of  seven  hundred  dollars,  witnessed 


NOVEMBER  TERM,  1876.  26 

Graham  v.  Graham  et  aL 

by  his  note  dated  October  25th,  1865 ;  that  he  was  the 
owner  of  the  real  estate  in  controversy ;  that,  on  February 
9th,  1870,  he  conveyed  it  to  Phanuel  by  a  quit^claim  deed, 
(the  same  set  up  by  Phanuel)  as  security  for  said  debt ; 
that  this  deed  is  still  in  full  force,  as  a  mortgage,  and  that  he 
is  the  owner,  in  fee-simple,  of  the  real  estate,  subject  to  the 
mortgage  lien ;  that  if  plaintiff  has  ever  received  the  con- 
veyance from  Phanuel,  for  said  land,  set  forth  in  her  com- 
plaint, it  was  without  consideration,  without  his  knowl- 
edge or  consent,  with  full  knowledge,  on  plaintiff's  part, 
of  his  title,  and  of  all  the  facts ;  that  by  plaintiff's  asser- 
tions a  cloud  rests  upon  his  title,  which  he  asks  to  have 
removed. 

8d.  He  pleads  the  coverture  of  the  plaintiff. 

4th.  He  avers  that  he  executed  the  quit-claim  to  his  co- 
defendant,  Phanuel,  as  a  mortgage,  as  he  had  before  al- 
leged ;  that  afterwards  it  was  orally  agreed  that  Phanuel 
should  convey  the  real  estate  to  plaintiff,  on  condition 
that  plaintiff'  should  join  with  him  in  a  mortgage  of  the 
realty,  to  Phanuel,  to  secure  her  debt ;  that  plaintiff  agreed 
to  join  with  him  in  this  mortgage ;  that,  in  pursuance  of 
this  agreement,  Phanuel  signed  the  deed  to  plaintiff,  set 
up  in  the  complaint,  and  delivered  it  to  him,  John,  to  be 
delivered  to  plaintiff  when  she  should  execute  the  mort- 
gage; that  plaintiff  refused  to  execute  the  mortgage,  and 
for  this  reason  the  deed  was  never  delivered  to  her. 

Appellant's  demurrer  was  sustained  to  the  third  para- 
graph of  this  answer;  she  pleaded  the  general  denial  to 
the  second  and  fourth,  and  this  closed  the  issues  between 
her  and  defendant  John  J.  Graham. 

The  defendant  John  filed  the  general  denial,  to  the  cross- 
complaint  of  his  co-defendant,  Phanuel.  He  also  denied, 
under  oath,  the  execution  of  the  mortgage  set  up  in  the 
third  paragraph  of  Phanuel's  cross-complaint.  He  fur- 
ther answered  this  cross-complaint,  admitting  that  he  had 
signed  the  mortgage,  but  avemng  that  it  was  agreed  by 
Phanuel,  that,  before  it  should  be  delivered  to  her,  she 
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should  reconvey  his  real  estate  to  him,  which  she  hs^ 
failed  to  do,  aad  for  this  reason  he  had  not  delivered  the 
mortgage  to  her.  He  prays  for  the  cancellation  of  the 
mortgage. 

To  these  answers  Fhanuel  filed  a  general  denial,  and 
this  closed  the  issues  between  the  two  defendants. 

Upon  these  issues  the  cause  was  tried  by  a  jury. 

During  the  trial  the  appellant  and  Phanuel  made  an 
agreement  in  writing,  which  was  entered  of  record  in  the 
eause,  by  which  appellant  consented  to  the  establishment 
and  enforcement  of  Phanuel's  lien  on  the  real  estate,  83 
security  for  her  debt. 

This  ended  the  controversy,  so  far  as  Phanuel  was  con- 
cerned, and  from  this  point  the  contest  proceeded  between 
appellant  and  her  husband. 

The  jury  found — 

Firsts  A  verdict  in  favor  of  Phanuel,  assessing  the 
amount  of  her  debt,  against  John,  at  nine  hundred  and 
ninety-six  dollars  and  twenty-five  cents,  and  declaring  her 
lien  on  the  real  estate. 

Second.  A  general  verdict  in  favor  of  defendant  Jolm 
J.  Graham. 

Third.  They  answered  interrogatories,  propounded  to 
them  by  the  court,  on  motion  of  the  appellant,  as  fol- 
lows : 

^^  1st.  Did  not  the  defendant  John  J.  Graham  cause  to 
be  prepared,  signed  and  acknowledged^  the  two  deeds  in 
evidence,  releasing  and  quit-claiming  to  the  grantees  there- 
in, the  real  estate  therein  described,  situate  in  the  county 
of  Marion  and  State  of  Indiana,  viz. :  The  east  half  of 
the  north-east  quarter  of  section  31,  in  township  15,  of  range 
4 ;  also,  the  west  half  of  the  north-west  quarter  of  section 
82,  township  15,  of  range  4 ;  one  dated  the  9th  day  of 
February,  1870,  in  which  John  J.  Graham  is  grantor  and 
Phanuel  is  grantee,  and  the  other  dated  the  10th  day  of 
February,  1870,  in  which  Phanuel  is  grantor  and  Amanda 
£.  Graham  is  grantee  7 
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"  Answer.    Yes. 

''2d.  Did  not  John  J.  Graham  execute  the  deed  de- 
scribed in  the  first  interrogatory,  wherein  he  was  grantor, 
and  Phanuel  Graham  grantee  ? 

*'  Answer.    Yes. 

^  8d.  Did  not  John  J.  Graham  cause  said  real  estate  to 
be  conveyed  to  Phanuel  Graham,  so  that  she  might  convey 
the  same  to  Amanda  E.  Graham  ? 

"  Answer.    Yes. 

<'  4th.  Did  not  Phanuel  Graham  sign  and  acknowledge 
the  deed  in  which  she  was  grantor,  and  Amanda  E.  Graham 
grantee,  mentioned  in  the  first  interrogatory,  at  the  request 
of  John  J.  Graham  ? 

"  Answer.    Yes. 

'<  5th.  Was  not  said  deed,  from  Phanuel  Graham  to 
Amanda  E.  Graham,  delivered,  by  John  J.  Graham,  to 
Isaac  H.  Yanhouton,  the  agent  of  Amanda  E.  Graham  ? 

"  Answer.    No. 

'<  6th.  Did  not  John  J.  Graham  a^fterward,  without  the 
consent  of,  or  authority  from,  Amanda  E.  Graham,  take 
said  deed  from  the  possession  of  Isaac  H.  Yanhouton  ? 

"  Answer.    No. 

^  7th.  Did  not  Phanuel  Graham  execute  the  deed  men- 
tioned in  the  first  interrogatory,  wherein  she  was  grantor, 
and  Amanda  E.  Graham  grantee? 

"  Answer.    Yes.  A.  Smith,  Foreman.*' 

The  appellant  moved  for  judgment,  in  her  favor,  on  the 
special  findings,  notwithstanding  the  general  verdict 
against  her.  The  motion  was  overruled,  and  judgment 
rendered,  on  the  general  verdict,  for  defendant  John.  And 
this  is  the  only  action  of  the  court  below,  of  which  she  is 
now  complaining. 

The  evidence  is  not  in  the  record. 

The  question  arising  in  the  record  is,  whether  the  gen- 
eral verdict,  and  the  special  findings  of  the  jury  in  an- 
swer to  interrogatories,  can  stand  together.    If  they  are 
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BO  inconsistent  that  both  can  not  stand  together,  the  lat- 
ter must  control  the  former. 

We,  however,  see  no  necessary  antagonism  between  the 
general  verdict  and  the  special  findings. 

The  answer  of  the  jury  to  the  seventh  interrogatory  is 
the  only  one  that  seems  to  involve  any  difficulty.  In  that, 
the  jury  say  that  Phanuel  Graham  did  execute  the  deed 
mentioned  in  the  first  interrogatory,  wherein  she  was 
grantor,  and  Amanda  E.  Graham  grantee.  Whether  the 
word  execute^  as  used  in  the  interrogatory,  was  used  in  a 
legal  sense,  so  as  to  include  a  delivery,  we  need  not  en- 
quire. For  the  purposes  of  the  case  we  will  assume  that 
it  was. 

The  plaintiff's  complaint  was.  to  quiet  her  title  to  the 
land,  she  claiming  it  under  an  alleged  deed  to  her,  from 
Phanuel  Graham,  of  the  date  of  February  10th,  1870.  To 
this  complaint,  the  defendants  could  give  in  evidence  any 
matter  of  defence,  either  legal  or  equitable,  under  the 
general  denial.  2  R.  S.  1876,  p.  252,  section  596 ;  2  B.  S. 
1876,  p.  254,  sees.  611-612. 

It  may  be  gathered  from  the  answers  of  the  jury  to  the 
interrogatories : 

Ist.  That  by  quit-claim  deed,  bearing  date  February  9th, 
1870,  the  defendant  John  J.  Graham  conveyed  the  prop- 
erty to  Phanuel  Graham. 

2d.  That  by  quit-claim  deed,  bearing  date  February 
10th,  1870,  Phanuel  Graham  conveyed  the  property  to  the 
plaintiff,  Amanda  £.  Graham. 

3d.  That  the  purpose  of  John  J.  Graham,  in  conveying 
the  property  to  Phanuel,  was  to  enable  the  latter  to  con- 
vey it  to  the  plaintiff*,  l^ow,  if  there  is  any  supposable 
state  of  facts  that  could  have  been  shown  under  the  plead- 
ings filed,  including  the  general  denial,  under  which,  as 
we  have  seen,  any  matter  of  defence,  either  legal  or 
equitable,  could  have  been  shown,  we  may  suppose  such 
facts  were  shown,  and  thereby  reconcile  the  special  find- 
ings with  the  general  verdict.    There  might  be,  as  we 
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think,  several  states  of  fact,  that  might  have  been  shown, 
that  would  have  reconciled  the  general  verdict  with  the 
special  findings.  John  J.  Graham  might  have  owed  his 
mother,  Phanuel  Graham,  and  his  purpose  in  making  the 
deed  to  her  may  have  been  to  secure  her  debt,  purposing 
also  that  she  should  convey  the  property  to  Amanda  E. 
Graham,  his  wife,  with  the  understanding  that  his  wife 
should  join  him  in  a  mortgage  of  the  property,  back  to  his 
mother,  to  secure  the  debt.  This  the  plaintiff  may  have 
refused  to  do,  and  the  object  of  John  J.  in  having  Phan- 
uel convey  the  property  to  the  plaintiff  may  have  failed. 
It  may  have  been  that  the  plaintiff  refused  to  join  her 
husband  in  the  execution  of  the  contemplated  mortgage, 
before  the  deed  was  executed  to  her  by  Phanuel.  Phan- 
uel then  would  hold  the  deed  from  John  J.,  to  her,  simply 
as  a  security  for  her  debt.  Indeed,  if  the  deed  from  John 
J.,  to  Phanuel  Graham,  though  absolute  on  its  face,  was 
intended  by  the  parties  as  security  for  a  debt,  it  was  but  a 
mortgage ;  and  once  a  mortgage,  always  a  mortgage.  If 
the  conveyance  from  John  J.,  to  Phanuel  Graham,  was  in- 
tended as  a  mortgage,  it  would  seem  that  nothing  what- 
ever passed  to  the  plaintiff,  by  the  deed  from  Phanuel  to 
her,  she  having  notice  of  the  facts,  and  the  debt  not  hav- 
ing been  assigned  to  her.  The  title  to  the  property  contin- 
ued in  John  J.,  subject  only  to  the  mortgage.  These  facts 
would  render  the  general  verdict  entirely  consistent  with 
the  special  findings. 

We  may  suppose  another  state  of  facts,  which  might 
have  been  proved,  that  would  have  rendered  the  general 
verdict  entirely  consistent  with  the  special  findings. 

When  John  J.  Graham  conveyed  the  property  to  Phan- 
uel, he  may  have  had  no  title  whatever.  He  may  have 
afterwards  acquired  a  valid  title.  His  deed  to  Phanuel, 
being  only  a  quit-claim,  did  not  work  an  estoppel,  or  pre- 
vent him  from  setting  up,  against  the  plaintiff',  his  after- 
acquired  title.    Nicholson  v.  Caress^  45  Ind.  479. 
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"We  can  not  say  what  was,  or  what  was  not,  proved,  the 
evidence  not  being  in  the  record. 
The  judgment  below  is  afiirmed,  with  costs. 


Waerbn  County  Agricultural  Joint  Stock  Co.  bt  al.  t. 

Barr. 

I  S  i-Sl  OoTTNTY  CoMMiBsroKEBS. — Appropriation, — AffrieuUwral  Society. — CowUy  Ov" 

'  '  «fer. — County  Treasurer, — Injuiidion, — ConOrvjction  of  Statute, — The  board 

of  oommisBionerfl  of  a  county  are  not  authorised)  by  the  act  of  March 
8th,  1873, 1  B.  S.  1876,  p.  54,  entitled  ''An  act  to  encourage  agriculture 
and  agricultural  fairs/'  etc.,  to  make  an  appropriation  to  an  agricultural 
society,  out  of  the  funds  of  such  county,  to  assist  such  society  in  paying 
off  its  debts ;  and  where,  by  the  order  of  such  board,  such  appropriation 
has  been  made,  and  the  county  auditor  has  issued  a  county  order,  on  the 
funds  of  such  county,  for  the  payment  of  such  appropriation,  the  pay- 
ment of  such  county  order,  and  the  taking  of  any  further  steps  toward 
paying  such  appropriation,  may  be  enjoined,  in  a  suit  against  the  proper 
parties,  by  a  taxpayer  of  such  county. 

From  the  Warren  Circuit  Court. 

L.  T.  MiUer  and  W.  C.  Wilson^  for  appellants. 
J.  M.  Mabby  for  appellee. 

BiDDLB,  J. — The  appellee,  a  resident  taxpayer  of  War- 
ren county,  brought  this  action  to  enjoin  the  payment  of 
a  certain  county  order,  passed  by  the  board  of  com- 
missioners of  Warren  county,  and  issued  by  the  county 
auditor,  upon  the  county  treasurer,  payable  to  the  Warren 
County  Agricultural  Joint  Stock  Company.  The  com- 
plaint contains  two  paragraphs.  As  a  demurrer  was  sus- 
tained to  the  first  paragraph,  and  there  is  no  question 
raised  upon  it,  we  need  not  state  it.  The  second  para- 
graph is  as  follows : 

'<  James  I.  Barr,  plaintiff  in  the  above  entitled  cause, 
complains  of  defendants,  and  says  that  he  is  a  resident 
and  taxpayer  of  Warren  county.  State  of  Indiana,  and 
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the  owner  of  six  thousand  dollars  of  real  estate,  sitnate  in 
said  county,  subject  to  taxation ;  plaintiff  further  avers, 
that  the  said  defendant,  the  Warren  County  Agricultural 
Joint  Stock  Company,  is  a  private  corporation,  organized 
for  the  purpose  of  holding  agricultural  fairs  in  said  county. 

"  Plaintiff  further  avers,  that  said  defendants,  the  board 
of  commissioners  of  "Warren  county,  Indiana,  at  the  De- 
cember session,  1874,  of  said  board,  caused  to  be  executed, 
upon  the  order  book  of  said  board,  and  the  records  of  the 
county,  the  following  order,  to.  wit : 

"*Come  now  William  Crow,  James  Goodwin  and 
other  citizens  and  taxpayers  of  Warren  county,  and  ask 
the  board  to  make  an  appropriation  to  the  Warren  Coun- 
ty Agricultural  Joint  Stock  Company,  for  the  purpose  of 
assisting  in  paying  the  debts  of  said  association,  and  sus- 
taining said  fair  association  in  the  fiiture,  which  the  board 
take  under  advisement,  and,  after  due  deliberation  and 
consideration,  the  board  of  commissioners,  (Atkinson  dis- 
senting,) do  grant  said  request,  and  do  appropriate  the 
sum  of  two  thousand  five  hundred  and  fifty  dollars  for 
said  purpose,  which  said  sum  is  to  be  paid  to  the  treasu- 
rer of  said  association ;  and  the  auditor  is  hereby  author- 
ized to  issue  a  warrant  on  the  county  treasurer,  in  favor 
of  the  treasurer  of  said  association,  which  said  amount  is 
not  to  be  paid  until  the  1st  day  of  December,  1875/ 

"  Plaintiff  further  avers,  that  afterward,  to  wit,  on  the 
Slst  day  of  December,  1874,  Samuel  M.  Frame  and  An- 
drew Buir,  two  of  the  members  of  said  board  of  commis- 
sioners, met  in  the  office  of  the  auditor  of  said  county, 
without  having  been  called  together  by  any  officer  author- 
ized to  convene  said  board ;  and  that  said  parties,  while  so 
together,  presuming  to  act  as  a  board  lawfully  convened, 
caused  to  be  spread  upon  the  order  book  of  said  board  of 
commissioners,  and  the  records  of  said  county,  the  follow- 
ing order,  to  wit : 

"  *  Ordered,  by  the  board  now  here,  that  the  order  made 
by  the  board  at  the  December  term,  1874,  in  regular 
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session,  in  relation  to  the  appropriation  made  to  the  War- 
ren County  Agricultural  Joint  Stock  Company,  was  in- 
tended to  mean  that  the  warrant  on  the  county  treasurer, 
for  said  appropriation,  was  to  issue  at  that  time ;  and  the 
auditor  is  hereby  authorized  and  instructed  to  issue  said 
order,  on  said  county  treasurer,  for  said  appropriation,  al- 
though the  payment  of  said  order  is  not  to  be  made  until 
the  1st  day  of  December,  1875.' 

^^  The  plaintiff  further  avers,  that  said  order  was  made 
by  said  board,  upon  their  own  motion,  and  at  the  verbal 
request  of  a  few  persons. 

"  Plaintiff  further  avers,  that  the  auditor  of  said  Warren 
county  has  issued  his  warrant,  on  said  county  treasurer,  for 
said  sum  of  two  thousand  five  hundred  and  fifty  dollars,  so 
appropriated  by  said  board  of  commissioners,  to  said  War- 
ren County  Agricultural  Joint  Stock  Company,  and  that 
the  same  is  drawn  payable  to  the  treasurer  of  said  company, 
and  has  been  delivered  by  the  said  auditor,  to  the  treasu- 
rer of  said  corporation. 

^^  Plaintiff  further  avers,  that  said  order  of  said  board 
of  commissioners,  appropriating  said  money  to  said  de- 
fendant, the  Warren  County  Agricultural  Joint  Stock 
Company,  is  illegal  and  void,  for  the  reason  that  said 
board  had  no  lawful  power  or  authority  to  make  such  ap- 
propriation, as  is  therein  and  thereby  sought  to  be  made. 

"  Plaintiff  further  avers,  that  the  treasurer  of  said  county 
will  pay  said  order,  when  it  becomes  due,  unless  re- 
strained by  law ;  wherefore  plaintiff  prays  the  court  to 
declare  and  adjudge  said  order,  made  by  the  defendant, 
the  board  of  commissioners  of  Warren  county,  appropri- 
ating said  sum  of  twenty-five  hundred  and  fifty  dollars  to 
said  defendant,  the  Warren  County  Agricultural  Joint 
Stock  Company,  null  and  void. 

"  The  plaintiff*  further  prays,  that  the  court,  by  its  order, 
forever  enjoin  said  defendants,  the  board  of  commissioners 
of  Warren  county,  Indiana,  and  the  Warren  County  Ag- 
ricultural Joint  Stock  Company,  from  attempting  to  carry 
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into  execution  the  said  order  of  the  said  board  of  com- 
missioners. 

**  Plaintiff  further  prays  the  court,  by  its  order,  to  for- 
ever enjoin  the  said  treasurer  of  said  Warren  county,  and 
his  successor  in  office,  from  paying,  out  of  the  funds  of 
said  county,  the  warrant  so  drawn  upon  him  for  the  pay- 
ment of  said  appropriation,  or  any  other  warrant  that 
may  be  issued  for  the  payment  of  said  illegal  appropria- 
tion, and  for  all  other  proper  relief." 

The  appropriation  made  by  the  board  of  commissioners 
was  founded  on  the  act  of  March  8th,  1873, 1  R.  S.  1876, 
p.  54,  the  first  section  of  which  authorizes  the  board,  on 
petition  of  a  majority  of  the  voters  of  a  county,  to  pur- 
chase, in  the  name  of  the  county,  real  estate,  to  be  used 
for  the  purpose  of  agricultural  and  horticultural  fairs. 
The  second  section  provides  for  the  payment  of  the  con- 
aderation,  and  how  the  title  shall  be  acquired ;  and  the 
third  authorizes  a  sale  of  such  lands,  if  they  become  no 
longer  an  eligible  location  for  such  purposes.  The  fourth 
section  enacts  merely  the  emergepcy  clause.  This  is  all 
there  is  of  the  act. 

We  think  the  proceedings  of  the  board  of  commission- 
ers were  without  authority  of  law,  and  therefore  wholly 
void.  They  had  no  jurisdiction  in  the  premises.  An  au- 
thority to  buy  lands  for  a  public  purpose  can  not  be  con- 
strued into  a  power  to  gratuitously  pay  the  debts  of  a 
private  corporation. 

The  perpetual  injunction  was  properly  decreed,  and  the 
judgment  is  affirmed,  with  costs. 
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Ikfakt. — ContratL — Diacfirmance. —  Marriage  CotUraet. — Judgment — SoU^ 
faetUm  Of, — ^Where  an  infant  judgment  creditor,  by  the  promise  of  the 
judgment  defendant  and  his  replevin  bail,  that,  upon  her  entering  satia- 
f action  of  such  judgment,  the  former  will  marry  her,  is  induced,  upon 
that  consideration,  alone,  to  enter  such  satisfaction,  she  may,  upon  her 
i  arriying  at  the  age  of  twenty-one  years,  and  upon  the  failure  of  said 

defendant  to  marry  her,  disaffirm  such  contract,  and,  in  a  suit  against 
such  judgment  defendant  and  his  replevin  -bail,  have  such  entry  of  sat- 
isfaction vacated,  notwithstanding  the  fact  that  at  the  time  of  making 
such  marriage  contract  she  was  of  the  age  of  eighteen  years. 

From  the  White  Circuit  Court. 
H.  B.  SeUerSy  for  appellant. 

;  HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appellant 

and  one  George  Cunningham,  as  defendants,  in  the  court 
below.  In  her  complaint,  the  appellee  alleged,  in  sub- 
stance, that  on  August  5th,  1878,  the  State  of  Indiana,  on 

I  the  relation  of  the  appellee,  obtained  a  judgment,  in  the 

court  below,  against  the  defendant,  George  Cunningham, 
for  three  hundred  dollars,  and  costs  of  suit,  in  a  certain 
proceeding  in  bastardy,  then  pending  in  said  court,  in 
which  judgment  it  was  ordered  that  it  should  be  paid  in 
the  following  instalments,  to  wit,  fifty  dollars  in  four 
«  months,  one  hundred  and  twenty-five  dollars  in  sixteen 

months,  and  one  hundred  and  twenty-five  dollars  in  twen- 
ty-eight months,  from  said  August  5th,  1878;  which  said 
sums  of  money,  it  was  adjudged,  were  to  be  paid  to  ap- 
pellee, as  the  mother  of  the  bastard  child,  or  to  its  legal 
guardian ;  and  appellee  averred,  that  said  order  and  judg- 
ment were  so  made  for  the  use  and  benefit  of  the  person, 
who  might,  up  to  the  date  of  said  judgment,  have  the 
care  and  custody  of  said  child :  and  appellee  averred,  that 
she  took  care  of  said  child,  from  the  date  of  said  judg- 
ment, until  the  death  of  said  child  in  the  fall  of  1873,  and 
thereby  became  and  was,  at  the  death  of  said  child,  enti- 
tled to  said  judgment;  that  on  said  August  5th,  1873,  one 
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Alfred  W.  Reynolds  filed  alien  on  said  judgment  for  fifty 
doUarSy  for  attorney's  fees  in  obtaining  said  judgment; 
that  after  said  judgment  was  rendered,  and  on  the  same 
day,  the  appellant  became  replevin  bail  for  the  stay  of  ex- 
ecution on  said  judgment,  his  undertaking,  in  that  behalf, 
being  entered  in  writing  on  the  order  book  of  the  court 
below,  in  the  words  and  figures  following,  to  wit : 

'^I,  Emanuel  Beish,  acknowledge  myself  replevin  bail,  for 
the  payment  of  this  judgment,  at  or  before  the  expiration 
of  the  time  allowed  by  law  for  the  stay  of  execution  upon 
such  judgment,  the  same  to  be  levied  of  my  goods  and 
chattels,  lands  and  tenements ;  signed,  August  5th,  1873, 

^<  Emanuel  Reish." 

That  aft;erwards,  on  November  18th,  1873,  the  de- 
fendant, George  Cunningham,  and  the  appellant  came 
to  the  appellee  at  Monticello,  in  White  county,  Indi- 
ana, where  appellee  was  working,  and  said  George  Cun- 
ningham falsely  and  fraudulently  represented  to*  appel- 
lee, that  he  was  ready  and  willing  to  marry  her,  and 
he  and  the  appellant  both  solicited  the  appellee  to  sign  an 
entry  of  satisfaction  of  said  judgment,  and  the  appellant 
falsely  and  fraudulently  represented  to  appellee,  that  it 
was  necessary  that  appellee  should  receipt  said  judgment, 
before  she  could  be  married  to  said  defendant,  Cunning- 
ham ;  and  the  appellee,  relying  on  said  false  representa- 
tions of  the  defendant,  Cunningham,  and  the  appellant, 
on  said  Kovember  18th,  1873,  entered  satisfaction  of  said 
judgment,  in  the  order  book  of  said  court,  in-  writing,  as 
follows : 

"  Received,  of  the  defendant,  satisfaction,  in  full,  of  the 
principal  and  interest  of  the  above  and  foregoing  judg- 
ment, November  18th,  1873.         Jbanettb  Thompson." 

And  appellee  averred,  that  neither  the  defendant,  Cun- 
ningham, nor  the  appellant,  nor  any  other  person,  had 
paid  anythiirg  on  said  judgment,  and  that  said  release  was 
executed  without  any  money  being  paid,  and  solely  be- 
cause of  said  false  representations,  and  ftirther  that  the 
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defendant,  Canningham,  immediately  after  procuring  said 
release,  left,  and  neither  he  nor  the  appellant  said  any- 
thing or  did  anything  further,  in  pursuance  of  said  agree- 
ment of  marriage,  although  both  professed  to  be  anxious 
to  have  said  marriage  take  place,  before  said  entry  of  sat- 
isfaction of  said  judgment  was  obtained ;  that  at  the  date 
of  said  entry  of  satisfaction,  the  appellee  was  a  minor, 
under  the  age  of  twenty-one  years;  that  appellee  had 
since  arrived  at  full  age ;  and  the  appellee  averred,  that 
both  the  defendant,  Cunningham,  and  the  appellant  well 
knew  that  their  said  representations  were  false,  and  that 
said  George  Cunningham  never  intended  to  perform  his 
said  contract  of  marriage,  and  that  said  agreement  of 
marriage  was  made  with  the  sole  purpose  of  obtaining 
said  entry  of  satisfaction  of  said  judgment.  Wherefore 
appellee  demanded  judgment,  that  said  entry  of  satisfac- 
tion be  set  aside  and  held  for  naught,  and  that  she  have 
execution  on  said  judgment,  according  to  its  terms ;  and 
she  said  that  she  had  been  damaged  three  hundred  dollars, 
because  of  the  said  fraudulent  representations,  for  which 
she  demanded  judgment,  in  addition  to  her  prayer  for 
specific  relief,  and  also  for  general  relief. 

And  the  appellant  demurred  to  appellee's  complaint,  for 
the  following  grounds  of  objection : 

1.  Because  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  and, 

2.  Because  there  was  a  defect  of  parties-plaintiffs,  in 
this,  that  this  action  should  have  been  brought  in  the 
name  of  the  State  of  Indiana,  on  the  relation  of  the  ap^ 
pellee. 

This  demurrer  was  overruled  by  the  court  below,  and 
to  this  decision  appellant  excepted. 

This  action  was  dismissed  as  to  the  defendant,  George 
Cunningham,  process  not  having  been  served  on  him. 
And  the  appellant  then  answered,  in  three  paragraphs, 
the  appellee's  complaint,  as  follows: 

1.    A  general  denial. 
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2.  That,  at  the  time  said  agreement  and  promise  were 
made  by  the  defendant,  Cunningham,  to  the  appellee,  aa 
stated  in  the  complaint,  she  was  over  the  age  of  eighteen 
years ;  wherefore  appellant  said  that  appellee  ought  not 
to  recover  in  this  action ;  and, 

3.  That,  after  the  judgment,  mentioned  in  appellee's 
complaint,  was  rendered  in  favor  of  the  appellee,  and 
against  the  defendant,  Cunningham,  the  child  of  the  appel- 
lee, for  whose  use  and  benefit  said  judgment  was  rendered, 
died;  wherefore  appellant  prayed  judgment  for  costs, 
and  other  proper  relief. 

-Appellee  demurred  to  the  second  and  third  paragraphs 
of  appellant's  answer,  for  the  want  of  sufficient  facts 
therein  to  constitute  a  defence  to  this'  action ;  which  de- 
murrer  was  sustained  by  the  court  below,  and  the  appel- 
lant excepted. 

And  the  action,  being  at  issue,  was  tried  by  the  court 
below,  without  a  jury  ;  and  the  finding  of  the  court  was 
for  the  appellee,  and  that  the  allegations  of  her  complaint 
were  true ;  and,  over  appellant's  motion  for  a  new  trial, 
overruled  and  exception  saved,  the  court  rendered  judg- 
ment, that  the  entry  of  satisfaction,  in  appellee's  com- 
plaint mentioned,  be  vacated,  set  aside  and  held  for 
naught,  that  appellee  have  execution  on  the  judgment 
described  in  her  complaint,  and  recover  of  appellant  her 
costs  in  this  action  expended. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

1.  Error  of  the  court  below,  in  overruling  appellant's 
demurrer  to  appellee's  complaint ;  and, 

2.  Error  of  the  court  below,  in  sustaining  appellee's 
demurrer  to  the  second  and  third  paragraphs  of  appel- 
lant's answer. 

With  all  proper  respect  for  the  appellant's  learned  attor- 
ney, who  has  argued  his  client's  cause  with  much^zeal  and 
ingenuity,  we  are  bound  to  say,  that,  in  our  opinion,  there 
is  no  error  in  the  record  of  this  cause,  of  which  the  ap- 
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pellant  can  be  allowed  or  ought  to  complain.  It  is 
earnestly  insisted,  under  the  errors  alleged,  that  the  com- 
plaint, in  this  cause,  does  not  contain  or  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  case  made  by 
appellee's  complaint  is,  briefly,  this :  The  appellee,  a  young 
girl,  and  not  of  lawful  age,  became  the  mother  of  a  bas- 
tard child.  In  a  proceeding,  instituted  for  that  purpose, 
on  appellee's  relation,  the  defendant,  George  Cunning- 
ham, was  adjudged  by  the  court  below  to  be  the  putative 
father  of  appellee's  child ;  and,  as  such  father,  it  was  ad- 
judged that  he  pay  the  sum  of  three  hundred  dollars,  in 
certain  specified  instalments,  at  certain  times,  to  appellee, 
as  the  mother,  or  to  the  legal  guardian  of  said  child.  The 
appellant  became  replevin  bail,  for  the  stay  of  execution 
on  said  judgment,  on  the  order  book  of  the  court  below. 
A  short  time  before  the  first  instalment  of  said  judgment 
became  due  and  payable,  the  appellant  and  said  Cunning- 
ham went  together  to  the  appellee,  and  Cunningham  said 
that  he  was  ready  and  willing  to  marry  her,  and  they 
both  solicited  her  to  enter  satisfaction  of  said  judgment ; 
and  appellant  told  her  that  she  couldn't  marry  Cunning- 
ham, until  she  had  receipted  the  judgment.  By  these 
means,  the  appellant  and  Cunningham  procured  the  ap- 
pellee to  sign  a  receipt,  on  the  order  book  of  the  court 
below,  acknowledging  satisfaction  in  full  of  the  principal 
and  interest  of  said  judgment.  At  the  time  of  signing 
said  receipt,  appellee  was  still  an  infant,  under  lawful 
age.  And  appellee  averred,  and  appellant,  by  his  demur- 
rer, admitted  it  to  be  true,  that  the  representations,  made 
by  appellant  and  Cunningham  to  appellee,  were  knowu 
by  them  to  be  false,  that  they  both  well  knew  that  Cun- 
ningham never  intended  to  perform  his  contract  of  mar- 
riage with  the  appellee,  and  that  they  both  well  knew 
that  said  promise  of  marriage  was  made  with  the  sole 
purpose  of  obtaining  the  entry  of  satisfaction  of  said 
judgment. 
In  our  opinion,  there  is  no  court  in  Christendom,  which 
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would  tolerate  or  uphold  the  validity  of  a  receipt,  ob- 
tained by  such  an  unmanly  trick  or  artifice  as  this,  by 
appellant's  demurrer  to  appellee's  complaint,  confessedly 
was.  Appellant  and  Cunningham  both  knew,  that  the 
poor  unfortunate  girl,  having  fallen  from  her  estate  in 
decent  society,  would  readily  do  anything  within  her 
power,  to  be  made  an  honest  woman,  by  marriage  with 
the  £Either  of  her  child.  And  therefore,  they  approached 
her  with  a  specious  but  false  promise  of  marriage  to 
Cunningham,  and  cunningly  but  falsely  represented  to  her, 
that  she  could  not  marry  Cunningham,  until  after  she  had 
satisfied  her  judgment  against  him.  It  is  said,  however, 
by  appellant's  attorney,  that  Cunningham's  promise,  al- 
though false,  was  binding  on  him,  and,  hence,  that  it  was 
a  sufilcient  consideration  for  appellee's  entry  of  satisfac- 
tion of  her  judgment.  We  hold,  however,  that  such  a 
&l8e,  spurious  and  counterfeit  promise,  as  Cunningham's 
promise  is  shown,  by  the  averments  of  appellee's  com- 
plaint, to  have  been,  was  no  consideration  whatever  for  the 
satisfaction  of  appellee's  judgment.  If  Cunningham  had 
paid  appellee  the  amount  of  her  judgment  in  counterfeit 
money,  and  if,  upon  the  receipt  of  such  money,  she  had 
entered  satisfaction  of  her  judgment,  on  the  order  book 
of  the  court ;  surely,  the  appellee,  on  the  discovery  of  the 
character  of  the  money,  could  have  obtained  a  judgment, 
in  a  suit  for  that  purpose,  vacating  and  setting  aside  such 
entry  of  satisfaction.  And  if  such  entry  of  satisfaction 
was  obtained  by  a  false  and  counterfeit  promise  of  mar- 
riage, instead  of  by  the  use  of  counterfeit  money,  we 
know  of  no  good  reason  why  the  court  should  not,  in  a 
suit  for  that  purpose,  vacate  and  set  aside  such  entry  of 
satisfaction. 

We  are  referred,  by  appellant's  counsel,  to  the  case  of 
NMe  V.  The  State,  ex  rel.  Hines,  89  Ind.  352,  as  an  author- 
ity in  point  upon  appellant's  position,  that  Cunningham's 
promise  to  marry  the  appellee  was  a  sufficient  considera- 
tion for  the  satisfaction  of  her  judgment.    The  case  cited 
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differs  very  widely,  in  some  very  material  points,  from 
the  case  at  bar.  In  the  first  place,  in  the  case  cited,  the 
relatrix  of  the  appellee  did  not  appear  to  have  been,  and 
we  may  reasonably  infer  that  she  was  not,  an  infant.  In 
the  second  place,  it  appeared,  in  that  case,  that  the  entry 
of  satisfaction  was  made  in  consideration,  not  alone  of 
the  false  promise  of  marriage,  but,  also,  of  the  payment  of 
four  hundred  dollars  in  money.  And,  in  the  third  place,  it 
also  appeared,  in  the  case  cited,  that  the  relatrix  of  the 
appellee  had  a£Srmed  the  contract  of  marriage,  by  bring- 
ing suit  for  damages,  for  an  alleged  breach  of  said  con- 
tract, by  the  appellant  in  that  case,  in  which  suit  she  had 
recovered  fifteen  hundred  dollars  damages.  We  can  not 
regard  that  case,  upon  the  facts  disclosed  therein,  as  any 
authority  in  this  case.  "We  think  that  case  was  correctly 
decided,  but  it  is  obvious,  from  the  opinion,  that  the  de- 
cision was  based  upon  the  whole  case.  As  before  stated, 
the  question  of  the  infancy  of  the  relatrix  of  the  appel- 
lee, at  the  date  of  the  entry  of  satisfaction,  which  we  re- 
gard as  a  controlling  question,  did  not  enter  into  the  de- 
cision of  the  case  cited.  We  hold,  in  this  case,  that  the 
arrangement  or  agreement,  entered  into  between  the  ap- 
pellant and  Cunningham,  on  the  one  side,  and  the  appel- 
lee, on  the  other  side,  while  the  appellee  was  an  infant, 
was  one  which  the  appellee,  without  regard  to  questions 
of  fraud  or  want  of  consideration,  had  the  right  to  avoid 
or  disaffirm,  upon  her  arrival  at  lawful  age.  And  it  ap- 
pears from  her  complaint,  that,  upon  reaching  the  age  of 
twenty-one  years,  the  appellee  did  disaffirm  the  arrange- 
ment or  agreement,  between  herself  and  the  appellant 
and  Cunningham,  and  the  entry  of  satisfaction  of  her 
judgment,  executed  by  her  as  a  part  of  said  arrangement 
or  agreement ;  and  that  she  has  brought  this  action  to  va- 
cate and  set  aside  said  entry  of  satisfaction. 

But,  it  is  insisted  by  appellant's  counsel,  that,  because 
the  appellee  was  over  the  age  of  eighteen  years,  when  the 
entry  of  satisfaction  of  her  judgment  was  signed  by  her, 
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and  because  she  might,  at  that  age,  lawfully  make  a  valid 
marriage  contract,  (1  R.  S.  1876,  p.  624,)  therefore,  her 
entry  of  satisfaction  of  her  judgment,  having  been  exe- 
cuted in  connection  with,  and  in  furtherance  of,  her  mar- 
riage contract,  was  valid  and  binding.  But  this  is  a  non 
sequitur.  On  this  point,  we  are  referred  to  the  case  of 
Gavin  v.  BurioUy  8  Ind.  69.  But  the  case  is  not  in 
point,  for  the  reason  that  appellee's  entry  of  satisfaction 
of  her  judgment  had,  in  fact,  no  legitimate  connection 
with,  and  was  not  a  necessary  part  of,  the  alleged  con- 
tract of  marriage ;  although  the  appellee  was  induced,  by 
the  false  representations  of  the  appellant,  to  believe  that 
she  could  not  marry  Cunningham  until  after  she  had  sat- 
isfied her  judgment  against  him. 

We  find  no  such  error,  in  the  record  of  this  cause,  as  the 
appellant  has  alleged  in  his  assignment  of  errors. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


Lucas  v.  Jabbsll,  Exbcutor. 

QwiTBAXJt, — RafmeKL—Svatfor  Money  Baid  for  TJtt  <^  AnoAer. — EmdenM. — 
In  a  suit  to  recover  for  money  alleged  to  haye  been  paid  hj  the  plainti£^ 
to  a  third  person,  for,  and  at  the  request  of,  the  defendant,  it  is  imma- 
terial as  to  whether  such  third  person  had  or  had  not  a  valid  claim 
opon  the  defendant,  for  snch  or  any  sum  of  money.  But  to  recover 
therefor  the  plaintiff  must  establish  the  facts  that  he  had  made  such 
payments,  and  that  it  was  made  on  the  authority  of  the  defendant 

Saxk — Ckmditian. — Paformance. — Where  A.  subscribes  a  certain  sum  of 
money,  for  a  certain  purpose,  to  be  paid,  on  a  certain  condition,  to  B., 
who  is  to  procure,  therewith,  a  certain  writing  for  A.;  and  B.,  without 
the  express  request  of  A.,  advances  such  sum,  and  procures  such  writing 
for  A.,  and  then  institutes  suit  for  such  sum,  against  A.,  the  latter  may 
introduce  evidence  that  such  condition  has  never  been  performed ;  but, 
in  the  absence  of  proof  of  such  request,  or  proof  of  the  performance  of 
Bucfa  condition,  B.  can  not  introduce  such  writing  in  evidence. 
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From  the  Knox  Circuit  Court. 

G.  G.  Meily  and  W.  C.  Johnson^  for  appellant. 

Perkins,  J. — ^Appellant  sought  to  recover  from  appel- 
lee, executor  of  the  estate  of  James  M.  Jarrell,  de- 
ceased, twenty  dollars,  which  appellant  alleges  he  paid  for 
said  James  M.,  in  his  lifetime,  at  his  request,  in  dis- 
charge of  a  subscription,  made  by  said  James  M.,  of  the 
above  named  sum,  toward  the  building  of  a  school-house. 

Defendant  answered  in  three  paragraphs. 

L.    General  denial. 

2.    The  statute  of  limitations. 

8.  That  the  alleged  subscription  was  made  upon  the 
condition,  that  the  school-house  should  be  a  building 
twenty-four  by  thirty  feet. 

Reply  in  denial. 

Trial  by  the  court.  Judgment  for  the  defendant.  Mo- 
tion for  a  new  trial  denied. 

The  evidence  is  in  the  record,  and  whether  the  court 
erred,  in  finding  for  the  defendant  upon  it,  is  the  only 
question  in  the  cause. 

This  suit  is  based  on  the  asserted  facts  that  the  appel- 
lant paid  twenty  dollars  for  James  M.  Jarrell,  deceased, 
at  his  request,  in  discharge  of  a  subscription,  by  said  de- 
ceased, toward  the  building  of  a  school-house.  Does  the 
evidence  establish  such  a  cause  of  action  ?  To  do  so,  it 
must  establish  two  facts,  viz.,  the  payment  of  the  money, 
and  authority  from  Jarrell  to  make  the  payment  for  him. 

The  evidence  is  as  follows : 

Elijah  Shake  testified  that  he  knew  deceased ;  that,  in 
the  year  1866,  a  meeting  of  some  ten  or  twelve  persons 
was  held  in  the  old  school-house,  in  the  south  part  of 
Sullivan  county,  close  to  the  Knox  county  line,  to  deter- 
mine how  a  new  school-house  might  be  built.  The  de- 
ceased was  there,  and  took  part  in  the  proceedings.  It 
was  stated  in  the  meeting,  that  all  the  money  required  to 
build  the  house,  except  one  hundred  and  fifty  dollars,  had 
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to  be  raised  by  subscription.  The  school  trustee  was  to 
furnish  one  hundred  and  fifty  dollars  out  of  the  public 
funds ;  each  man  stated  how  much  he  would  give ;  the 
decedent  said  he  would  pay  twenty  dollars ;  the  money 
subscribed  was  to  be  paid  to  a  committee  appointed  to 
build  the  house,  when  the  house  was  completed.  The 
committee  consisted  of  Reed  Lucas,  Francis  Harvey  and 
Elijah  Shake.  The  house  was  built.  Appellant  paid  for 
it,  except  the  brick,  which  the  witness,  Shake,  paid  for. 
Did  not  know  that  deceased,  Jarrell,  ever  paid  anything. 
The  house  was  all  paid  for  in  November,  1867.  Those 
agreeing  to  pay  wrote  down  the  amount  on  a  piece  of 
paper.  The  paper  contained  no  terms  or  conditions  of 
subscription,  and  no  agreement  to  pay,  but  simply  a  list 
of  amounts;  thought  Jarrell  wrote  his  own  name  and 
amount ;  the  house  was  built  twenty  by  thirty  feet. 

Francis  Harvey  testified  that  he  was  at  the  meeting  re- 
ferred to ;  deceased  was  present  and  agreed  to  pay  twen- 
ty dollars,  toward  building  the  house;  no  time  was  fixed 
for  building  the  house  or  paying  the  money;  we,  the 
committee,  put  the  papers  into  the  hands  of  Lucas; 
nothing  was  said  at  the  meeting  as  to  who  should  collect 
or  pay  out  the  money ;  witness  told  Lucas,  near  the  time 
the  meeting  was  held,  to  take  charge  of  all  the  papers 
and  the  money  ;  Lucas  advanced  the  money,  and  collected 
part  of  the  subscriptions ;  never  heard  deceased  say  any- 
thing about  paying  his  part ;  at  the  meeting  heard  de- 
ceased say  he  was  good  for  twenty  dollars;  saw  him 
write  his  name  to  a  paper;  did  not  remember  that  any 
one  was  named  to  receive  subscriptions ;  Lucas  did  the 
paying  for  the  building ;  could  not  say  that  Jarrell  agreed 
to  pay  to  any  certain  person ;  the  committee  was  chosen 
by  a  vote  of  the  meeting. 

Reuben  Gilmore  was  township  trustee ;  house  was  built 
in  1867 ;  he  was  at  the  meeting  spoken  of;  the  subscrip- 
tions were  to  be  paid  to  the  building  committee,  and  he, 
witness,  was  to  give  each  subscriber  a  receipt  for  the 
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amount  he  paid,  on  his  special  school  tax ;  Lucas  paid  him 
twenty  dollars,  and  took  a  receipt  on  special  school  tax 
of  deceased,  Jarrell ;  Jarrell  stated  to  the  meeting  that  he 
would  pay  twenty  dollars  toward  the  building  of  the 
house,  if  it  should  be  built  of  brick,  twenty-four  feet  by 
thirty;  the  house  was  built  twenty  feet  by  thirty;  its 
size  was  reduced  for  want  of  funds ;  he,  the  trustee,  took 
no  charge  of  the  house  till  it  was  built. 

The  paper  containing  the  list  of  names  of  contributQrs 
was  given  in  evidence,  but  thft  receipt  given  by  the  trus- 
tee, on  Jarrell's  school  tax,  to  Lucas,  was  excluded,  and 
this  was  all  the  evidence  given  in  the  cause. 

This  was  not  a  suit  upon  the  subscription  of  the  d^ 
ceased,  Jarrell.  It  is,  therefore,  immaterial  whether  that 
subscription  was  binding  or  not,  was  conditional  or  not, 
and,  if  conditional,  whether  the  condition  had  been  ful- 
filled or  not.  If  he  requested  Lucas  to  pay  his  subscrip- 
tion for  him,  and  Lucas,  in  pursuance  of  that  request,  did 
pay  it,  Lucas  could  recover,  in  this  action,  for  money  paid, 
without  regard  to  the  validity  of  the  subscription.  No 
express  request  was  proved;  and  if  the  subscription  was 
conditional,  and  the  condition  had  not  been  complied 
with,  the  facts  would  be  properly  admissible  in  evidence, 
as  tending  to  repel  an  inference  that  the  decedent  had  re- 
quested appellant  to  pay  his  subscription  for  him. 

And  as  to  the  admission  in  evidence  of  the  tax  re- 
ceipt of  the  township  trustee,  the  court  did  right  in  ex- 
cluding it  till  it  was  shown  that  Jarrell  had  authorized 
Lucas  to  pay  his  subscription.  This  fact  not  having  been 
shown  to  exist,  the  court  did  not  err  in  excluding  the  re- 
ceipt. And,  if  it  did  exist,  the  receipt  would  only  be  evi- 
dence tending  to  prove  that  he  had  paid  the  subscription. 
As  we  have  said,  the  appellant  had  to  establish  two  facts, 
to  enable  him  to  recover  in  this  case,  viz.,  that  he  was 
authorized  by  Jarrell  to  pay  the  subscription  for  him,  and 
that  he  had  paid  it.  We  can  not  say  that  the  evidence 
establishes  either  of  these  facts.    We  need  say  no  more 
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npon  the  eyidencei  as  to  the  first  of  them.  As  to  the 
second,  the  evidence  is  not  clear  that  he  paid  this  twenty 
dollars  on  the  building  of  the  house.  It  is  proved  that 
the  house  was  built  and  paid  for;  but  how  much  the 
house  cost  is  nowhere  stated.  Gilmore,  the  township 
trustee,  states  that  Lucas  paid  him  twenty  dollars,  but  he 
also  says,  in  effect,  that  he  had  nothing  to  do  with  the 
building  of  the  house.  He  was  to  pay  one  hundred  and 
fifty  dollars,  when  the  house  was  completed  by  the  citizens 
who  undertook  to  erect  it.  We  can  not  say  the  court 
erred  in  its  finding  and  judgment  in  the  cause. 
Affirmed,  with  costs. 


Hill  et  al.  v.  Gust,  by  his  next  friend.  Gust. 

Masieb  and  Sebvakt. — Negliffenee. — Hautrdoiu  Eu^ployment — In  an  action 
by  an  employee,  against  his  employer,  to  recorer  damages  for  injuries 
snfiered  by  the  former,  whilst  in  the  employment  of  the  latter,  one  para- 
graph of  the  complaint  alleged,  that  the  defendant,  being  a  contractor 
engaged  in  the  construction  of  a  railroad,  employed  the  plaintiff,  a 
minor,  of  the  age  of  but  fifteen  years,  to  assist  in  certain  non-hazardous 
vork ;  but,  that  the  defendant,  without  giving  to  the  plaintiff  sufficient 
caution,  warning  or  instruction,  placed  the  latter  in  control  of  a  wild, 
fractioas  and  ungovernable  horse,  in  a  narrow,  unsafe  and  dangerous 
space  between  two  trains  of  cars,  moved  by  steam-power  in  opposite  di- 
rections, upon  a  high  embankment ;  and  that  the  plaintiff,  whilst  exer- 
cising due  care  and  engaged  in  such  hazardous  employment,  was  thrown 
beneath  and  injured  by  one  of  said  trains  of  cars. 

Hdd,  on  demurrer  for  want  of  sufficient  factfe,  that  the  paiiigraph  was  suffi- 
cient. 

Same. — ContrilnUory  NegHffmee, — Duly  qf  Employer. — ^Where  an  employer 
places  an  employee  of  tender  years,  at  work,  in  a  dangerous  place,  the 
former  is  bound  to  give  to  the  latter  due  caution  and  instruction.  And  if 
the  employee,  whilst  80  employed,  be  injured,  the  fact  that  he  could,  by 
the  use  of  his  eyesight,  have  seen  that  such  place  was  dangerous,  is  not 
sufficient  evidence  to  hold  siich  employee  accountable  for  contributory 
negligence  in  causing  such  injury : — the  question  of  negligence  being  one 
for  the  jury  to  determine  from  all  the  facts. 
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FBAcncE. — Pleading. — It  is  not  error  to  sustain  a  demurrer  to  a  paragraph 
of  a  pleading,  amounting  only  to  an  argumentative  denial. 

Same. — Evidence. — Impeaching  Qtiestion. — A  question  asked  a  witness,  for 
the  purpose  of  laying  the  ground  to  impeach  him  by  evidence  that  he 
has  made  statements,  out  of  court,  different  from  testimony  he  has  given 
as  such  witness,  must  clearly  state  the  time  when,  the  place  where,  and 
the  person  to  whom  the  statements  in  question  were  made. 

Same. — Supreme  Court. —  Weight  af  Evidenee. — On  appeal,  the  Supreme 
Court  will  not  disturb  the  verdict  of  a  jury  upon  the  mere  weight  of 
evidence. 

From  the  St.  Joseph  Circuit  Court. 

J.  Van  Arman,  M.  K.  Farrand  and  A.  Anderson^  for 
appellants. 
L,  A.  Cole  and  TF.  H.  Calkins^  for  appellee. 

BusKiRK,  J. — This  was  an  action,  by  the  appellee,  against 
the  appellants,  as  contractors  in  the  construction  of  the 
Chicago  and  Canada  Southern  Railroad,  to  recover  dam- 
ages from  them  for  their  alleged  careless,  negligent  and 
wrongful  acts,  whereby  the  appellee  lost  one  of  his  legs, 
and  was  otherwise  permanently  disabled. 

The  action  was  commenced  in  the  Laporte  circuit  court, 
and  the  same  changed  to  the  St.  Joseph  circuit  court. 
There  have  been  two  trials  of  the  cause.  The  first  waa 
had  upon  a  complaint  containing  but  one  paragraph, 
which  resulted  in  a  verdict  for  the  appellee,  in  the  sum 
of  three  thousand  five  hundred  dollars.  A  new  trial  was 
granted.  Before  the  second  trial,  the  appellee,  upon 
leave  granted,  filed  a  second  paragraph.  The  second 
trial  resulted  in  a  verdict  and  judgment,  in  favor  of  ap- 
pellee, in  the  sum  of  four  thousand  dollars. 

The  first  paragraph  charges,  in  substance,  that  the  ap- 
pellee was  an  infant  of  the  age  of  sixteen  years,  at  the  time 
of  bringing  this  action.  That  he  was  employed  by  the 
appellants  to  do  and  perform  a  certain  kind  of  work, 
viz.,  to  fasten  chains  to  cars  whilst  standing  still,  which 
work  was  not  hazardous.  That  whilst  his  employment 
for  that  work  was  running,  he  was  compelled,  by  the  ap- 
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pellant^,  to  enter  upon  other  work,  viz.,  to  work  and 
manage  a  horse,  in  a  space  between  two  trains  of  cars, 
on  a  high  embankment,  and  this  whilst  the  trains  were 
in  motion.  That  this  latter  was  much  more  hazardous 
than  the  former,  and  he  went  upon  said  work  by  the 
orders  of  the  appellants,  which  act  upon  their  part  was  a 
gross  and  wanton  act  of  carelessness ;  and,  without  fault 
on  the  part  of  the  appellee,  he  was  injured  by  being 
thrown  under  the  cars,  causing  the  amputation  of  one 
leg,  and  the  mangling  of  the  other. 

The  second  substantially  charges,  that,  at  the  time  the 
appellee  was  employed  by  the  appellants,  he  was  of  ten- 
der years — aged  fifteen — and  was  imprudently,  negligently 
and  carelessly  set  to  work,  in  an  unsuitable,  unsafe  and 
dangerous  place,  by  the  appellants,  without  giving  him 
sufficient  caution,  warning  or  instruction;  which  place 
was  in  space  about  five  feet  wide,  between  two  trains  of 
cars,  which  trains  of  cars  were  constantly  moving  in  op- 
po8ite  directions,  and  there  placed  him  in  charge  of  a  horse 
which  was  wild,  fractious  and  unused  to  the  business. 
That  the  two  tracks  were  made  on  a  high  embankment, 
and  the  cars  were  operated  by  steam-power.  That,  whilst 
the  appellee  was  using  due  caution,  he  was  thrown  down, 
his  legs  drawn  beneath  the  iron  wheels  of  the  cars,  and 
crushed,  causing  one  of  them  to  be  amputated.  Judg- 
ment was  asked  for  ten  thousand  dollars. 

There  was  no  demurrer  to  the  first  paragraph,  and  no 
motion  in  arrest  of  judgment  in  the  court  below  ;  nor  is 
it  assigned  for  error,  in  this  court,  that  such  paragraph 
does  not  contain  facts  sufficient  to  constitute  a  cause  of 
action.  Hence,  no  question  is  presented  in  reference  to 
its  sufficiency.    Buskirk  Prac. 

The  errors  assigned  call  in  question  the  action  of  the 
court,  in  overruling  a  demurrer  to  the  second  paragraph  of 
the  complaint,  in  sustaining  a  demurrer  to  the  second 
paragraph  of  the  answer,  and  in  overruling  a  motion  for 
a  new  trial. 
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It  is  conceded  by  counsel  for  appellants,  in  their  brief, 
that  the  second  paragraph  of  the  answer  only  amounted 
to  an  argumentative  denial.  There  was,  therefore,  no 
error  in  sustaining  a  demurrer  thereto,  and  this  assign- 
ment of  error  will  not  be  further  noticed. 
VA  We  proceed  to  inquire  whether  the  court  erred,  in  sus- 
>i  ..^  toiniDg  a  demurrer  to  the  second  paragraph  of  the  com- 
plaint. 

The  paragraph  in  question  is,  in  principle  and  substance, 
the  same  as  that  in  Coombs  v.  New  Bedford  Cordage  Com- 
pany^ 102  Mass.  572,  the  syllabus  of  which  case  is  as  fol- 
lows : 

"  The  fact  that,  very  near  where  a  workman  is  volunta- 
rily employed  in  a  manufactory,  machinery  not  connected 
with  his  work  is  in  motion,  the  dangerous  nature  of  which 
is  visible  and  constant,  is  not  conclusive  that  he  has  taken 
on  himself  the  risk  of  being  injured  by  it,  in  modification 
of  the  implied  contract  of  his  employer  to  provide  for 
him  a  reasonably  safe  place  in  which  to  do  his  work ;  and  if, 
through  inattention  to  the  danger,  he  meets  with  such  an 
injury  while  doing  his  work,  and  sues  his  employer  there- 
for, the  questions  whether  he  met  with  it  with  due  care  on 
his  own  part,  and  by  reason  of  the  neglect  of  his  employer 
to  give  him  suitable  notice  of  the  danger,  are  for  the  jury ; 
and  the  facts  of  his  youth  and  inexperience,  and  the  di- 
rections previously  given  to  him  by  agents  of  the  em- 
ployer about  the  manner  of  doing  the  work,  are  to  be 
considered  upon  the  question  of  due  notice ;    *    *    *. 

"  Evidence  that  a  boy  less  than  fourteen  years  old  and 
unacquainted  with  machinery,  after  being  employed  in 
a  cordage  factory  only  one  day,  *  *  *  and  never 
having  been  in  a  similar  employment  before,  was  set  to 
work  by  his  employer  in  a  room  where  the  noise  was 
two  or  three  times  as  loud  as  in  railroad  cars,  *  *  * 
and  his  duty  was  to  break  off  the  ribbon  of  hemp  at 
stated  times  by  taking  it  in  both  bis  hands  and  drawing 
them  apart,  in  a  manner  in  which  he  had  been  instructed; 
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that  by  the  side  of  this  machine  *  a  similar  machine  in 
motion,  the  gearing  of  which  was  unguarded  but  was  in 
plain  view,  was  situated  by  the  side  and  somewhat  in  the 
rear  of  the  place  where  he  would  properly  stand  in  doing 
his  work,  and  so  situated  that  in  drawing  his  hands  apart 
to  break  off  the  hemp  his  left  hand  would  be  brought  very 
near  to  it;  that  no  one  pointed  out  this  gearing  to  him,  or 
cautioned  him  in  regard  to  it ;  and  that,  while  standing  in 
his  proper  place,  attending  to  his  work  and  breaking  off 
the  hemp  in  the  manner  described,  his  hand  was  caught 
in  this  gearing  and  injured ;  will  warrant  a  jury  in  finding 
that  he  was  manifestly  incapable  of  understanding  and 
appreciating  the  danger  to  which  he  was  exposed  by  the 
the  gearini  or  manifestly  incapable  of  performing  the 
work  there  with  safety,  and  that  his  employer  was  guilty 
of  negligence  in  setting  him  to  work  in  that  place  with- 
out proper  and  reasonable  precautions  that  he  should  be 
so  informed  and  instructed  in  regard  to  his  work  there, 
and  the  danger  to  which  he  would  be  exposed,  as  to  ena- 
ble him,  with  proper  care  and  attention  on  his  part,  to 
avoid  that  danger." 

This  exposition  of  the  law  is  based  upon  the  theory 
that  an  employer  is  bound,  under  the  law,  to  give  a  person 
of  tender  years,  whom  he  employs,  due  caution,  explana- 
tion and  instruction,  when  he  sets  him  to  work  in  a  dan- 
gerous and  hazardous  place.  That  the  mere  fact  that  he 
could  have  seen  that  such  place  was  dangerous  and  haz- 
ardous, by  exercising  his  faculty  of  sight,  is  not,  of  itself, 
sufficient  evidence  to  hold  an  employee  accountable  for 
contributory  negligence  ;  but  that  it  is  a  question  for  the 
jury  to  determine  from  all  the  facts. 

In  the  above  case  the  English  and  American  authorities 
were  fully  reviewed,  and,  in  our  judgment,  support  the 
ruling.  We  cite  the  following  cases  as  supporting  such 
ruling :  Cayzer  v.  Taylor ,  10  Gray,  274 ;  Seaver  v.  Bos* 
Um  and  Maine  Railroadj  14  Gray,  466 ;  Snow  v.  Housa- 
Vol.  LV.. 
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tonic  jR.  JB,  Co.y  8  Allen,  441 ;  Gilman  v.  Eastern  Railroad 
Corporation^  10  Allen,  233  ;  Gilman  v.  Eastern  Railroad  Cor- 
poration^ 13  Allen,  433  ;  Reed  v.  ?%e  Inhabitants  of  North- 
Jield,  13  Pick.  94;  Whitaker  v.  7%^  Inhabitants  of  West 
Boylston^  97  Mass.  273 ;  Policy  v.  Lenox  Iron  Works,  4  Al- 
len, 329  ;  Denny  v.  WilliamSy  5  Allen,  1 ;  Forsyth  v.  Hooper y 
11  Allen,  419 ;  Banfield  v.  Whipple,  14  Allen,  13  ;  Z/a6er 
V.  Cooper,  7  Wal.  665  ;  Lovett  v.  /Sa^em  anrf  /Sbu^A  Danvers 
R.  R.  Co.,  9  Allen,  557;  jBiaA-e  v.  iSizM?m,  10  Allen,  840; 
Carter  v.  Towne,  98  Mass.  567 ;  Fogg  v.  7%6  Inhabitants  of 
Nahantj  98  Mass.  578 ;  Gaynor  v.  OW  Colony  and  Newport 
Railway  Co.,  100  Mass.  208 ;  Birge  v.  Gardner,  19  Conn. 
507 ;  Johnson  v.  7%6  Hudson  River  R.  R.  Co.,  20  N.  T.  65  ; 
Wolfkiel  V.  7%€  Sixth  Avenue  R.  R.  Co.,  38  N.  Y.  49 ;  Man- 
gam  V.  The  Brooklyn  R.  R.  Co.,  38  N.  T.  455 ;  letter  v.  New 
York  and  Harlem  R.  R.  Co.,  2  Keyes,  154 ;  Castle  v.  Duryee, 
2  Keyes,  169  ;  Cook  v.  New  York  Central  R.  R.  Co.,  3  Keyes, 
476 ;  Smith  v.  (T  Connor,  48  Pa.  State,  218 ;  North  Penn.  R. 
R.  Co.  V.  Mahoney,  57  Pa.  State,  187 ;  Kerr  v.  Forgue,  54 
HI.  482  ;  Davies  v.  England,  10  Jurist,  (S.  S.)  1235 ;  S.  C. 
33  L.  J.,  (N.  S.)  Q.  B.,  321 ;  Coleman  v.  Southeastern  Rail- 
way Co.,  4  H.  &  C.  699 ;  Grizzle  v.  Frost,  3  Fost.  &  Pinl. 
622 ;  O* Byrne  v.  Burn,  16  Court  of  Session  Cases,  (2d  se- 
ries) 1025  ;  Bartonshill  Coal  Co.  v.  Reid,  3  Maeq.  266  ;  Bar- 
tonshill  Coal  Co.  v.McGuire,  3  Macq.  300. 

There  are  other  adjudged  cases,  in  England  and  in  this 
country,  which  hold  otherwise,  but  it  is  believed  that  the 
decided  weight  of  authority  supports  the  views  hereinbe- 
fore expressed. 

In  our  opinion,  the  court  committed  no  error,  in  over- 
ruling the  demurrer  to  the  second  paragraph  of  the  com- 
plaint. 

We  proceed  to  the  examination  of  the  third  and  last 
assignment  of  error,  which  is  based  upon  the  refusal  of 
the  court  to  grant  a  new  trial. 

It  is  claimed  that  the  court  erred,  in  excluding  two  ques- 
tions which  were  asked  Mr.  John  Cuskey,  a  witness  pro- 
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dnced  by  the  appellee,  who,  among  other  things,  had 
teBtified  as  follows : 

"  I  told  McKechney  I  would  have  to  quit,  as  I  did  not 
like  to  work  there  on  the  dump,  driving  the  mule,  be- 
cause I  considered  it  was  a  dangerous  place,  and  that  I 
did  not  like  to  work  there.  I  told  McKechney  this,  in 
the  forenoon  of  the  first  day  that  I  drove  the  mule  on  the 
dump  ;  he  asked  me  to  continue  on  working,  and  that  he 
would  try  to  find  a  man  to  take  my  place  at  noon.  I  told 
him  that  I  would  not  work  there  in  the  afternoon.  He 
then  said  that  he  would  not  beg  men,  and  pay  them  be- 
sides, to  work  for  him.  I  worked  one  hour  in  the  after- 
nooa  and  then  quit.  When  I  was  there  the  mule  was 
caught  several  times,  once  falling  upoti  me  in  the  mud." 

For  the  purpose  of  impeaching  such  witness,  by  proving 
that  he  had  made  statements,  out  of  court,  different  from 
those  he  had  testified  to,  the  following  questions  were 
asked  him  upon  his  cross-examination : 

<^  Did  you  not  state  to  Mr.  Hill,  one  of  the  defendants, 
on  the  day  you  quit  work  on  the  dump,  that  the  reason 
why  you  quit  work  was,  that  the  foreman  called  you  a 
son  of  a  bitch  ? 

"  Did  you  not,  on  the  occasion  of  leaving  the  employ- 
ment of  the  defendants,  tell  them,  the  defendants,  that 
you  left  because  the  foreman  of  the  defendants  called  you 
a  son  of  a  bitch  ?  " 

In  laying  the  foundation  for  the  impeachment  of  a  wit- 
ness, upon  the  ground  that  he  had  made  statements,  out 
of  court,  different  from  those  testified  to,  the  time  when, 
the  place  where,  and  the  person  to  whom  such  statements 
were  made  should  be  clearly  stated.  The  above  questions 
omitted  the  place  where  such  statements  were  made,  and 
for  this  cause,  alone,  the  questions  were  properly  excluded. 
"We  do  not  deem  it  necessary  to  consider  other  objections, 
that  are  urged  to  the  competency  and  materiality  of  such 
questions  and  the  answers  sought  to  be  elicited. 

It  is  next  claimed,  that  the  verdict  is  not  sustained  by 


52  SUPREME  COURT  OF  DTDIANA. 

Ha js  V.  Ford  el  oL 

the  evidence,  for  the  reason  that  it  appears  therefrom  that 
the  appellee  was  not  in  the  employment  of  the  appellants, 
at  the  time  when  he  was  injured,  but  was  in  the  employ- 
ment of  one  Slocum.  This  was  the  principal  question 
of  fact  in  controversy  in  the  court  below.  The  evidence 
covers  over  three  hundred  pages  of  the  record,  all  of 
which  has  been  carefully  read  and  thoughtfully  consid- 
ered. Upon  the  point  stated,  a  large  number  of  witnesses 
testified.  There  is  a  plain  and  irreconcilable  conflict  in 
the  evidence.  Evidence,  tending  to  impeach  several  of 
the  witnesses  who  testified  in  reference  to  such  point,  was 
given.  The  evidence  bearing  on  such  point  is  quite  fully 
and  ably  reviewed  in  the  very  careful  and  exhaustive 
briefs  filed  by  counsel,  and  the  most  that  is  claimed  by 
counsel  for  appellants  is,  that,  upon  such  point,  the  evi- 
dence decidedly  preponderates  in  their  favor.  This  de- 
pends upon  which  class  of  witnesses  was  entitled  to  the 
greatest  weight,  a  question  which  belongs  exclusively  to 
the  jury,  and  we  will  not  invade  their  province  and  over- 
ride their  decision.  This  is  one  of  the  cases  where  we  are 
absolutely  prohibited,  by  long  usage  and  propriety,  from 
disturbing  the  verdict  of  a  jury. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  oyerroled. 


— ♦ 


Hats  t;.FoRD  et  al. 

UnmsD  States  Dtsrsicr  Cansrrs.'-^wigmenis  af.—How  AUadked  OoOaierdOif, 
— JitrMMon. — jBiBftimpfion.— Where  a  judgment,  rendered  hy  a  district 
court  of  the  United  States,  not  showing  upon  its  face  a  lack  of  jurisdic- 
tion of  such  court,  over  the  parties  to  or  subject-matter  of  the  cause  so 
adjudicated,  comes  in  question,  collaterally,  in  an  action  in  a  court  of 
this  State,  it  will  be  presumed,  until  the  contrary  is  affirmatively  shown 
hj  the  plea,  that  such  district  court  had  such  jurisdiction. 
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BAXKRXjrrcT.—Ditekarge  <^  Bankrupt, — OtnUribuium, — Injvntium.'—When 
a  jadgment  has  been  rendered  npon  a  promivoiy  note,  against  the  prin- 
cipal maker  thereof,  and  his  gnretiea,  as  such,  and,  rabeequent  to  the 
pajment  of  such  judgment  by  one  of  auch  sureties,  the  other  is  adjudged, 
and  discharged  as,  a  bankrupt,  in  a  proceeding  in  a  district  court  of  the 
United  States,  the  claim  of  such  paying  surety,  upon  the  bankrupt  surety, 
for  contribution,  is  not  one  exempted  by  the  bankrupt  law  of  the  United 
States  from,  but  is  included  in,  the  operation  of  such  discharge ;  and 
such  paying  surety  and  an  officer  holding  an  execution  on  such  judg- 
ment, for  the  benefit  of  such  paying  surety,  may  be  enjoined  from  selling 
the  property  of  such  bankrupt,  on  such  execution. 

&AME. — Tort — ^A  judgment  for  damages  for  a  tort,  rendered  against  a  per- 
son prior  to  the  commencement  of  proceedings  against  him,  wherein  he 
is  finally  discharged  as  a  bankrupt,  is  embraced  in  such  discharge. 

Same. — Treapam, — Offioer. — Where,  upon  a  judgment  rendered  against  a 
duly  discharged  bankrupt,  before  such  discharge,  the  creditor  subse- 
quently causes  a  writ  to  be  issued  to,  and  the  goods  of  such  bankrupt 
seized  thereon  by,  the  proper  officer,  the  creditor  is  liable  to  such  bank- 
rupt, ab  initio^  as  a  trespasser,  whether,  he  knew  of  the  discharge  of  such 
bankrupt  or  not,  but  such  officer  will  be  protected  by  such  writ,  if  it  be 
regular  upon  its  face. 

Sahe. — Heading, — Efsidenct. — Diseharge  <^  Bankrupt  aa  a  D^enee  to  IndsbtF- 
ednese. — ^^010  Pleaded  and  Pr&ved, — ^Where,  to  avoid  the  payment  of  a  debt 
due  from  him  to  another,  before  his  discharge  as  a  bankrupt,  the  latter 
undertakes  to  avail  himself  of  such  discharge,  it  is  only  necessary  for 
him  to  plead  such  discharge  by  a  general  averment  thereof ;  and  a  certi- 
fied copy  of  the  judgment  of  the  court  decreeing  such  discharge,  under 
the  hand  of  the  judge  thereof  and  authenticated  by  its  seal,  is  con- 
clusive evidence  thereol 

From  the  Randolph  Circuit  Court. 

C  BdUenger^  D.  M.  Bradbury y  J.  E.  Neff,  J.  S.  EngUj 
Jl  B.  Julian  and  J.  F.  Julian^  for  appellant. 
E.  L.  Watson  and  L.  J.  MonkSy  for  appellees. 

Perkins^  J. — At  the  June  term,  1867,  James  Moor- 
man recovered  a  judgment,  on  a  promissory  note,  in  the 
Randolph  Circuit  Court,  in  this  State,  against  the  appel- 
lant, Hays,  Henry  Jacobs,  Benjamin  8.  Evans,  John 
Lindsey,  Philip  Barger,  Robert  B.  Cowgill  and  John  A. 
Jones,  for  the  sum  of  two  thousand  and  nineteen  dollars 
and  thirty-three  cents,  and  costs,  in  which  judgment  said 
Jacobs,  Evans  and  Lindsey  were  principals,  and  said  ap- 
pellant, Barger,  Cowgill  and  Jones  were  sureties. 
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On  the  28th  of  October,  1867,  Barger,  Cowgill  and 
Jones  paid  the  judgment  to  Moorman. 

On  the  8th  day  of  September,  1868,  appellant,  Hays, 
was  discharged  as  a  bankrupt. 

In  1873,  said  Barger,  Cowgill  and  Jones  procured  the 
issuance  of  an  execution  on  said  judgment,  for  their  ben- 
efit, against  the  appellant.  Hays,  and  placed  it  in  the 
hands  of  Ford,  the  appellee,  sheriff  of  said  county,  to  be 
levied  upon  the  goods  of  appellant,  whereupon  appellant 
instituted  this  suit  for  an  injunction,  and,  in  his  com- 
plaint, averred,  "  That  heretofore,  to  wit,  on  the  8th  day 
of  September,  1868,  in  and  by  the  order,  judgment  and 
decree  of  the  United  States  District  Court  of  Indiana,  the 
said  plaintiff  was  fully  discharged  from  the  payment  of  all 
bis  debts,  provable  under  the  general  bankrupt  law  of  the 
United  States,  a  copy  of  which  discharge  is  filed  here- 
with, and  made  part  hereof,  which  reads  thus : 

"  *  United  States  of  America,  District  of  Indiana.  In 
the  matter  of  Benjamin  Hays,  Bankrupt.  No.  622. 
Whereas,  Benjamin  Hays  has  been  duly  adjudged  a 
bankrupt,  under  the  act  of  Congress,  establishing  a  uni- 
form system  of  bankruptcy  throughout  the  United  States, 
and  appears  to  have  conformed  to  all  the  requirements 
of  law  in  that  behalf,  it  is  therefore  ordered  by  the  court, 
that  said  Benjamin  Hays  be  forever  discharged  from  all 
debts  and  claims,  which,  by  said  act,  are  made  provable 
against  his  estate,  and  which  existed  on  the  4th  day  of 
May,  1868,  on  which  day  the  petition  for  adjudication 
was  filed  by  him ;  excepting  such  debts,  if  any,  as  are,  by 
said  act,  excepted  from  the  operation  of  a  discharge  in 
bankruptcy.' " 

To  this  copy  of  discharge  is  attached  the  ofiicial  certifi- 
cate of  John  D.  Howland,  clerk  of  the  court,  under  his 
hand  and  the  seal  of  the  court,  followed  by  the  official 
certificate  of  Judge  Gresham,  that  said  Howland  is  the 
clerk  of  the  court,  and  that  his  certificate  is  in  due  form 
of  law. 
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A  demurrer  was  sustained  to  this  complaint,  on  the 
ground  that  it  did  not  contain  a  cause  of  action ;  excep- 
tion was  taken,  and  final  judgment  rendered  for  the  de- 
fendants. Appeal  to  this  court,  and  the  single  alleged 
error  assigned,  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  complaint. 

The  appellees  maintain  that  the  ruling  on  the  de- 
murrer was  correct,  because, 

Ist.  The  complaint  does  not  show  that  the  court  grant- 
ing the  discharge  had  jurisdiction. 

2d  It  does  not  show  that  the  judgment,  the  collection 
of  which  is  sought  to  be  enjoined,  is  not  a  debt  excepted 
&om  the  operation  of  a  discharge  in  bankruptcy,  by  the 
act  of  1867. 

8d.  It  does  not  set  forth  a  copy  of  the  certificate  of  dis- 
charge, but  only  a  copy  of  the  judgment  and  decree  of 
discharge. 

As  to  the  first  ground  of  objection  to  the  complaint, 
we  think  it  is  invalid. 

It  is  a  general  rule  of  law,  that,  where  the  record  dis- 
closes nothing  on  the  point,  jurisdiction  of  domestic 
courts,  of  the  person  and  subject-matter,  will  be  pre- 
sumed in  cases  where  the  judgments  of  those  of  general 
jurisdiction  come  in  question  collaterally.  Homer  v. 
Doe,  1  Ind.  130.  Judgments  of  the  District  Court  of  the 
United  States  are  entitled  to  this  presumption. 

In  Ruckman  v.  Cowelly  1  N.  Y.  505,  Bronson,  J.,  in  de- 
livering the  opinion  of  the  court,  says : 

"  But  when  the  discharge  is  given  in  evidence,  jurisf-. 
diction  to  grant  it  should  be  presumed  until  the  contrary 
appears.  It  would  be  otherwise  if  the  discharge  were 
granted  by  a  commissioner,  or  a  court  of  strictly  inferior 
jurisdiction.  But  the  district  and  circuit  courts  of  the 
United  States,  though  of  limited  jurisdiction,  are  not  in- 
ferior courts  in  the  technical  sense  of  the  term.  If  juris- 
diction do  not  appear  upon  the  proceedings,  their  judg- 
ments and  decrees  will  be  reversed  on  error  or  appeaL 
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Bat  they  are  not  nullities,  which  may  be  disregarded  in  a 
collateral  proceeding.  MeCormick  v.  Sullivant^  10  Wheat. 
192.  In  this  respect,  the  district  and  circuit  courts  of 
the  United  States  stand  on  the  same  footing  as  courts  of 
general  jurisdiction ;  and  the  authority  of  such  courts  is 
always  to  be  presumed,  until  the  contrary  is  shown." 

If  the  jurisdiction  is  presumed  till  the  contrary  is 
shown,  it  seems  very  clear  that  the  party  on  whom  is  the 
burden  of  showing  the  contrary,  should  plead  the  facts 
evidencing  want  of  jurisdiction.  See  KncBffel  v.  WiUiamSy^ 
80  Ind.  1.  See  as  to  this  point,  also,  sec.  83,  2  B.  S.  1876, 
p.  76.  We  may  observe,  parenthetically,  that  it  is  decided 
in  Ruckman  v.  CoweU^  supfv,,  that,  where  a  judgment 
creditor  seizes  the  goods  of  a  bankrupt,  after  his  dis- 
charge, on  a  judgment  rendered  before  the  discharge,  he 
is  liable  as  a  trespasser,  whether  he  knew,  at  the  time,  of 
the  discharge  or  not,  but  that  the  officer  executing  the 
writ  will  be  protected,  if  the  same  is  regular  on  its  face. 

On  the  second  point  of  objection  to  the  complaint,  viz., 
that  it  does  not  negative  the  fact  that  the  debt  was  one 
within  the  exception  contained  in  the  bankrupt  act,  we 
think  it  sufficiently  manifest  upon  the  face  of  the  com- 
plaint, in  the  absence  of  a  direct  averment,  that  the  debt 
was  one  embraced  by  the  discharge  of  the  bankrupt. 

The  debt  consisted  of  money  due  upon  a  judgment. 
The  judgment  was  rendered  upon  a  promissory  note. 
Prima  facky  it  is  not  for  a  fiduciary  debt,  etc.  There  are 
authorities,  that,  if  the  judgment  had  been  recovered  as 
damages  for  a  tort,  still,  having  been  rendered  prior  to 
the  commencement  of  the  proceedings  in  bankruptcy,  it 
would  be  a  debt  embraced  by  the  discharge.  See  Bnmp 
on  Bankruptcy,  note  to  sec.  5119. 

The  claim  sought  to  be  enforced  by  the  execution,  in 
this  case,  may  be  inferred  to  be  that  of  contribution,  by  a 
co-surety,  to  the  payment  of  the  above  judgment.  If 
such  be  the  fact,  that  claim  was  provable  under  the  pro- 
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ceedings  in  bankruptcy,  and  is,  therefore,  embraced  by 
the  discharge.    Bump,  supra^  pp.  580,  581,  and  740,  741. 

The  judgment,  as  we  have  seen,  was  rendered  in  June, 
1867,  was  paid  by  the  surety,  in  October,  1867,  nearly  u 
year  prior  to  the  discharge  of  appellant,  as  a  bankrupt, 
which  occurred  in  September,  1868.  See  Bump  on  Bank- 
ruptcy, 92,  93 ;  Tobias  v.  BogerSy  13  N.  Y.  59. 

Dunn  V.  Sparks,  1  Ind.  397,  is  not  in  point  to  the  question 
here  involved.  In  that  case,  no  steps  had  been  taken  to  col- 
lect the  bill  of  exchange,  and  no  payment  had  been  made 
by  the  co-surety,  till  after  the  discharge  of  a  co-surety. 
This  fact  is  stated  in  the  opinion  in  Dunn  v.  Sparks,  su- 
pra, as  having  an  important  bearing  on  the  decision  of 
the  case;  while  Tobias  v.  Rogers,  supra,  is  directly  in 
point.  I 

The  third  and  last  objection  is,  that  the  complaint  does 
not  contain  a  copy  of  the  certificate  of  this  discharge,  but 
only  a  copy  of  the  decree  of  discharge. 

The  bankrupt  law  of  1841,  sec.  4,  contained  this  pro- 
vision: 

And  ^^  such  discharge  and  certificate,  when  duly  granted, 
shall  in  all  courts  of  justice  be  deemed  a  full  and  com- 
plete discharge  of  all  debts,''  etc. 

In  Hayes  v.  Flowers,  25  Miss.  169,  a  case  governed  by 
the  bankrupt  law  of  1841,  the  defendant  pleaded  the  de- 
cree of  discharge  only.  A  demurrer  to  this  plea  was 
sustained.    On  appeal,  the  Supreme  Court  said : 

"  The  law  makes  'the  discharge  and  certificate  the  bar 
to  the  action.  That  which  constitutes  the  bar  must  be 
pleaded.  The  certificate  is  not  pleaded  in  this  instance, 
and,  therefore,  the  plea  is  defective." 

Our  present  bankrupt  law  is  different.  It  enacts  (see 
Bump,  supra : 

"Sec.  6114.  Kit  shall  appear  to  the  court  that  the  bank- 
rupt has  in  all  things  conformed  to  his  duty  under  this 
title,  and  that  he  is  entitled,  under  the  provisions  thereof, 
to  receive  a  discharge,  the  court  shall  grant  him  a  discharge 
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from  all  his  debts,  except  as  hereinafter  provided,  and 
shall  give  him  a  certificate  thereof  imder  the  seal  of  the 
court. 

"  Sec.  5115.  The  certificate  of  a  discharge  in  bankruptcy 
shall  be  in  substance  in  the  following  form : 
"  District  Court  of  the  United  States,  District  of . 

"Whereas has  been  duly  adjudged  a  bankrupt 

under  the  Revised  Statutes  of  the  United  States,  Title 
'  Bankruptcy,'  and  appears  to  have  conformed  to  all  the  re- 
quirements of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from 

all  debts  and  claims  which  by  said  Title  are  made  prova- 
ble against  his  estate,  and  which  existed  on  the day 

of ,  on  which  day  the  petition   for  adjudication 

was  filed  by  (or  against)  him ;  excepting  such  debts,  if 
any,  as  are  by  law  excepted  from  the  operation  of  a  dis- 
charge in  bankruptcy. 

"  Given  under  my  hand  and  the  seal  of  the  court  at 
,  in  the  said  district,  this  —  day  of , . 

[seal.]  ,  Judge. 

"  Sec.  5119.  A  discharge  in  bankrutcy  duly  granted 
shall,  subject  to  the  limitations  imposed  by  the  two  pre- 
ceding sections,  release  the  bankrupt  from  all  debts, 
claims,  liabilities,  and  demands  which  were  or  might  have 
been  proved  against  his  estate  in  bankruptcy.  It  may  be 
pleaded  by  a  simple  averment  that  on  the  day  of  its  date 
such  discharge  was  granted  to  the  bankrupt,  setting  a 
full  copy  of  the  same  forth  in  its  terms  as  a  full  and  com- 
plete bar  to  all  suits  brought  on  any  such  debts,  claims, 
liabilities  or  demands.  The  certificate  shall  be  conclusive 
evidence  in  favor  of  such  bankrupt  of  the  fact  and  regu- 
larity of  such  discharge." 

The  two  preceding  sections,  above  mentioned,  are  not 
the  two  preceding  sections  copied  in  this  opinion,  but  are 
sections  5117  and  5118  of  Bump  on  Bankruptcy. 

It  will  be  seen  that,  by  the  present  bankrupt  act,  the 
discharge  is  spoken  of  as  one  thing,  viz.,  the  judgment 
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and  decree  of  discharge,  on  the  record  of  the  court;  and 
the  certificate  thereof  as  a  different  thing,  viz.,  a  copy  of 
the  discharge,  under  the  hand  of  the  judge,  authenticated 
hy  the  seal  of  the  court ;  and  the  statute  enacts  that  the 
discharge  ^^  may  be  pleaded  by  a  simple  averment  that  on 
the  day  of  its  date,"  it  was  granted,  etc.,  and  '^  that  the 
certificate  shall  be  conclusive  evidence,"  etc. 

We  think  the  discharge  alone  was  properly  pleaded,  in 
the  complaint  in  this  case,  as  a  bar  to  proceedings  on  the 
judgment  described  in  the  complaint,  and  as  a  ground 
for  enjoining  the  sale  on  the  execution. 

The  judgment  is  reversed,  with  costs.  Cause  remanded^ 
with  instructions  to  overrule  the  demurrer  to  the  com- 
plaint, and  for  further  proceedings  in  accordance  with 
this  opinion. 


Vail,  Adm'b,  v.  Givan  bt  al. 

Dbcedentb'  EffTATBS. — Bemovol  <^  AdminiatnUor, — How  IVoeured, — ^An  ad- 
ministrator of  a  decedent's  estate,  which  is  in  process  of  settlement,  can 
ovlj  be  remoyed  apon  the  verified  petition  of  a  person  interested  in  sach 
estate,  or  of  a  co-administrator,  or  of  the  snretj  of  such  administrator, 
specifying  one  or  more  of  the  causes  for  such  remoyal,  as  enacted  in  sec. 
22  of  the  act  concerning  **  the  settlement  of  decedents'  estates,"  etc.,  2  B. 
8. 1876,  p.  491. 

Same. — PUading, — ^Where  a  petition  for  the  removal  of  an  administrator 
of  the  estate  of  a  decedent  is  filed  hj  a  person  claiming  an  interest  in 
such  estate,  the  petition  must  show  the  nature  of  such  interest,  bj  aUeg- 
ing  the  facts  constituting  it. 

Sams. — Upon  the  petition  of  a  creditor  asking  an  order  upon  such  admin* 
istrator  to  pay  off  a  claim,  held  by  the  former,  against  such  estate,  but 
neither  asking,  nor  assigning  any  statutory  reason,  for  the  removal  of 
such  administrator,  the  court  can  not  order  his  removal,  nor  appoint 
a  successor  for  him,  in  such  trust. 

From  the  Dearborn  Circuit  Court. 

JT.  D.  McMuUerij  G.  M.  Roberts  and  F.  Adkinaon^  iot 
appellant. 
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W,  H.  Matthews^  for  appellees. 

HowK,  J. — In  the  matter  of  the  estate  of  Sarah  A.  Vail, 
deceased,  of  which  estate  Benjamin  F.  Vail  was  adminis- 
trator with  the  will  annexed,  pending  in  the  court  below 
for  settlement,  the  appellee,  Noah  S.  Givan,  filed  his  veri- 
fied petition,  addressed  to  the  court,  in  substance  as  fol- 
lows: 

The  petitioner  represented,  that,  on  the  —  day  of , 

1870,  the  appellant  was  duly  appointed  administrator  of 
the  estate  of  said  Sarah  A.  Vail,  deceased,  and  undertook 
the  performance  of  said  trust ;   that,  at  the  term, 

1871,  of  the  Court  of  Common  Pleas  of  Dearborn  county, 
Indiana,  the  petitioner  obtained  a  judgment  against  said 

estate  for  the  sum  of  dollars  and  cents,  as 

shown  by  Common  Pleas  order  book  No.  — ,  page  — ; 
that  there  came  to  the  hands  of  said  administrator  a  large 
estate,  both  real  and  personal,  of  the  appraised  value  of 

dollars  and cents,  a  sum  sufBicient  to  pay  all  of 

the  just  debts  against  said  estate,  had  it  been  properly  ad- 
ministered, as  shown  by  the  inventories  filed  in  said  es- 
tate ;  and  that  the  judgment  aforesaid  was  due  and  un- 
paid. Wherefore  the  petitioner  prayed  that  said  admin- 
istrator might  be  cited  to  appear  and  show  cause  why  he 
had  not  paid  petitioner's  judgment,  and  that  he  might  be 
directed  to  pay  said  judgment,  principal,  interest  and 
costs,  out  of  any  funds  he  might  have  in  his  hands,  as 
such  administrator,  and  if  there  was  not  any  money  iu 
his  hands,  as  such  administrator,  to  pay  debts,  that  he  be 
directed  to  sell  real  estate,  belonging  to  said  estate,  until 
he  had  realized  a  sum  sufficient  to  pay  said  judgment, 
principal,  interest  and  costs;  and  that  he  be  ordered  to 
apply  it  to  the  payment  of  said  judgment,  and  for  all 
general  relief. 

This  petition  was  sworn  to  by  the  attorney  of  the  pe- 
titioner, on  November  21st,  1874,  and  was  filed  during  the 
November  term,  1874,  of  the  court  below.  And,  there- 
upon, it  was  ordered  by  the  court  below,  that  the  appel- 
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lant  appear  before  that  court,  on  the  second  Saturday  of 
that  term,  and  "  then  and  there  show  cause  why  he  has 
not  paid  all  the  claims  that  have  heretofore  been  allowed 
as  just  and  valid  against  said  estate." 

On  the  day  appointed,  the  appellant  made  a  verified  re- 
port, in  writing,  showing  the  condition  of  his  decedent's 
estate ;  that  he  had  paid  out  more  moneys,  on  the  dece- 
dent's debts,  than  had  come  to  his  hands  as  such  admin- 
istrator ;  and  that  he  then  had  no  money  in  his  hands, 
belonging  to  said  estate.  And  said  report  further  showed, 
that  said  decedent  owned,  at  the  time  of  her  death,  a 
large  body  of  land  in  Pulaski  county,  Indiana,  which  was 
liable  to  be  made  assets  for  the  payment  of  said  decedent's 
debts ;  that  the  appellant  had  made  no  efibrt  to  sell  this 
land,  for  the  reason  that  it  had  been  and  was  involved 
in  a  lawsuit,  and,  if  sold  before  this  suit  was  determined, 
that  the  land  would  be  sacrificed;  that  this  suit  had  been 
decided,  by  the  Pulaski  Circuit  Court,  in  favor  of  said 
decedent's  estate,  and  was  then  pending  on  appeal  in  this 
court,  and  had  been  submitted,  and,  he  was  advised  by 
his  counsel,  would  probably  be  decided  during  the  then, 
November,  term,  1874,  of  this  court ;  and,  further,  that  if 
the  said  judgment  of  the  Pulaski  Circuit  Court  should  be 
affirmed  by  this  court,  he  would  be  able  to  sell  enough  of 
said  Pulaski  county  land,  without  any  difficulty,  to  pay 
all  the  claims  against  said  estate ;  but  that,  he  believed,  it 
would  be  a  useless  expense  to  attempt  to  sell  any  of  said 
land,  while  said  lawsuit  was  undetermined,  as  no  one 
would  be  likely  to  buy  the  same. 

And  the  appellee,  Noah  S.  Givan,  then  filed  written 
objections  to  the  approval  of  appellant's  report ;  and  evi- 
dence was  then  heard,  by  the  court  below,  on  said  report 
and  objections,  which  fully  sustained,  without  any  contra- 
diction, the  material  statements  in  appellant's  report. 
After  the  introduction  of  this  evidence,  the  appellee 
James  S.  Bigelow,  without  the  filing  of  any  writing  in 
his  behalf,  became  a  party  to  the  record  of  this  proceed- 
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ing,  in  some  way,  but  how  the  record  fails  to  disclose. 
Upon  the  evidence  introduced,  the  court  below  made  an 
order,  that,  on  or  before  January  2d,  1875,  the  appellant 
should  make  a  full  and  specific  report  and  account  of  all 
matters  concerning  said  trust,  and  of  all  moneys  that  had 
come  to  his  hands,  and  of  all  moneys  that  had  been  paid 
out,  on  account  thereof,  and  that  he  should  pay  said 
claims  of  the  appellees,  and  that,  in  default  thereof,  he 
should  be  removed  from  his  trust,  without  the  further 
order  of  the  court  below ;  and  the  court  sustained  the 
objections  to  said  report,  and,  instead  thereof,  required  a 
fuller  and  more  specific  report. 

On  the  2d  day  of  January,  1875,  the  appellant  presented 
to  the  court  below  his  verified  report  and  petition,  in 
which  he  stated,  in  substance,  that,  owing  to  the  loss  of 
all  his  former  reports  and  vouchers,  filed  by  him  in  the 
court  below,  he  was  not  then  able  to  make  a  full  and  de- 
tailed report  of  all  his  doings,  as  such  administrator,  as 
he  had  been  required  by  the  court,  on  a  former  day  of 
the  term,  to  do ;  that  said  papers  had  been  lost  or  mislaid, 
without  his  fault  or  negligence,  as  he  did  not,  at  any  time 
during  said  term,  have  them  in  his  possession.  He  there- 
fore asked,  that  he  might  have  further  time  granted  him 
to  make  the  report  required  of  him ;  and  he  said  that  he 
would  make  said  report,  as  soon  as  said  papers  could  be 
found,  if  they  could  be  found  within  a  reasonable  time, 
and,  if  they  could  not  be  found  within  a  reasonable  time, 
he  would  make  such  report  to  the  best  of  his  ability, 
within  such  time  as  the  court  should  order.  And  as  to 
the  claims  of  the  appellees,  which  appellant  had  been  or- 
dered by  the  court  below  to  pay  by  that  day,  he  said  that  he 
had  no  money  in  his  hands,  belonging  to  said  estate,  and 
had  not  had,  at  the  time  said  order  was  made,  nor  at  any 
time  since ;  that  he  had  already  paid  out,  on  debts  against 
said  estate,  which  were  liens  on  said  decedent's  real  es- 
tate, largely  more  than  the  value  of  the  whole  personal 
estate  of  said  decedent,  and  the  whole  proceeds  of  the 
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sales  of  said  decedent's  real  estate :  and  that,  since  said 
order  was  made,  requiring  him  to  pay  said  claims,  he  had 
not  had  time  to  make  any  money  by  the  sale  of  real  es- 
tate, there  being  then  no  personalty,  of  any  value,  be- 
longing to  said  decedent's  estate.  And  the  appellant 
then  made  the  same  statements  he  had  made  in  his  first 
report  in  this  proceeding,  in  reference  to  the  Pulaski 
county  lands  belonging  to  said  decedent's  estate.  And 
the  appellant  prayed  the  court  below  to  grant  him  such 
further  reasonable  time,  to  make  such  detailed  report,  and 
to  pay  said  moneys  to  the  appellees,  as  to  the  court  should 
seem  proper,  and  he  would,  in  the  mean  time,  use  all  pos- 
sible diligence  to  settle  and  pay  off  all  claims  against  said 
estate. 

It  doe^  not  appear  from  the  record,  that  the  appellees, 
or  either  of  them,  controverted  any  of  the  statements  of 
the  appellant  in  this  last  report  and  petition,  or  that  either 
of  them  made  any  objection  whatever  to  the  granting  of 
the  prayer  of  said  petition,  by  the  court  below.  And 
having  seen  and  examined  said  report  and  petition,  the 
court  below,  apparently  of  its  own  motion,  refused  to  re- 
scind its  former  order  directing  the  appellant  to  make  a 
fall,  true  and  correct  report  of  his  trust,  and  to  pay  cer- 
tain claims  of  the  appellees,  and  in  default  thereof  that  he 
stand  removed,  without  further  order  of  the  court  below. 
And  the  court  then  appointed  George  B.  Fitch,  as  suc- 
cessor to  the  appellant  removed,  and  said  Fitch  gave  bond 
to  the  approval  of  the  court,  and  took  the  oath  prescribed 
by  law. 

All  the  said  proceedings  of  the  court  below  were  duly 
objected  and  excepted  to  by  the  appellant,  and  were  all 
embodied  in  a  bill  of  exceptions,  filed  during  the  term, 
and  are  all  properly  before  us,  for  our  consideration. 

The  alleged  errors  of  the  court  below,  assigned  by  ap- 
pellant in  this  court,  call  in  question  the  sufliciency  and 
legality  of  the  entire  proceedings  of  the  lower  court,  re- 
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suiting  in  the  removal  of  the  appellant  from  his  trust,  and 
in  the  appointment  of  his  successor. 

We  do  not  doubt  that  the  proceedings  of  the  court 
below,  in  this  cause,  were  prompted  solely  by  a  sense  of 
duty ;  but  it  seems  to  us  that  these  proceedings  were  not 
authorized  by  the  application  of  the  appellees.  The 
causes  for  which  an  administrator  may  be  removed  from 
his  trust,  and  the  mode  by  which  his  removal  may  be 
lawfully  procured,  and  the  persons  who  may  make  appli- 
cation for  his  removal,  are  all  accurately  defined  and 
pointed  out  in  the  22d  section  of  the  statute  of  this  State, 
providing  for  the  settlement  of  decedents'  estates,  etc., 
approved  June  17th,  1852.  2  R.  S.  1876,  502.  Prom  an 
examination  of  that  section,  it  will  readily  be  seen  that 
the  removal  of  an  administrator  from  his  trust>  in  such 
proceedings  as  the  one  at  bar,  can  only  be  procured  upon 
the  written  application,  to  the  proper  court,  verified  by 
oath,  of  some  person  interested  in  the  estate,  or  of  his  co- 
administrator, if  he  has  any,  or  of  a  surety  on  his  bond, 
specifying  the  grounds  of  complaint  for  such  removaL 
It  is  clear,  in  our  opinion,  that  such  written  application 
must  show  that  the  applicant,  if  not  a  co-administrator, 
or  a  surety  on  the  administrator's  bond,  has  a  real  and  ex- 
isting interest  in  the  decedent's  estate, — must  allege  some 
one  or  more  of  the  statutory  causes  for  the  removal  of  the 
administrator,  and  must  apply  for  his  removal. 

In  the  case  now  before  us,  there  was  no  written  petition 
or  application,  verified  by  oath,  filed  by  James  S.  Bigelow, 
one  of  the  appellees ;  and  the  petition  of  the  appellee 
Noah  S.  Givan  did  not  show  that  he  had  any  real  interest 
in  the  decedent's  estate,  nor  did  it  allege  any  one  of  the 
statutory  causes  for  the  removal  of  the  administrator,  nor 
did  it  apply  or  ask  for  the  administrator's  removal.  The 
petitioner   alleged   that  he    had    obtained  a  judgment 

against  said  estate,  for dollars  and cents ;  but 

that  allegation  was  too  vague  and  indefinite,  to  show  that 
he  had  any  interest  in  said  estate.    The  evidence  on  the 
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trial,  in  the  court  below,  did  not  cure  this  defective  alle- 
gation ;  for  the  petitioner  did  not  give  in  evidence,  on  the 
trial,  any  judgment,  in  his  favor,  against  said  estate.  No 
cause  whatever  was  alleged  by  the  petitioner,  for  the  re- 
moval of  the  appellant  from  his  trust,  as  administrator, 
nor  did  the  petitioner  ask  for  such  removal. 

It  seems  to  us,  therefore,  that  the  proceedings  of  the 
court  below,  in  the  removal  of  the  appellant  from  his 
trust,  and  in  the  appointment  of  his  successor  in  said 
trust,  were  not  authorized  either  by  the  petition  or  by 
the  evidence  before  the  court,  in  this  cause,  and  were,  for 
the  reasons  given,  contrary  to  law. 

So  much  of  the  orders  of  the  court  below,  in  this  cause, 
as  provided  for  the  removal  of,  or  removed,  the  appellant 
from  his  trust,  as  administrator,  etc.,  of  Sarah  A.  Vail, 
deceased,  and  as  appointed  George  B.  Fitch,  as  appellant's 
successor  in  said  trust,  is  hereby  reversed,  at  the  costs  of 
the  appellees,  and  the  cause  is  remanded  for  Airther  pro- 
ceedings in  accordance  with  this  opinion. 


Eaoak  v.  Dowvikq  bt  al.  ~» 


ItacUBHXB  TO  Evidence. — Fkuud* — Frauduhnl  Cowveifance. — HMand  and 
Wife. — On  the  trial  of  an  action  by  a  judgment  creditor,  to  set  aside  cer- 
tain alleged  fraudulent  conveyances,  made  and  procured  by  bis  debtor, 
transferring  his  land  to  his  wife,  through  a  third  person,  and  to  subject 
the  same  to  execution,  the  evidence  on  behalf  of  the  plaintiff  established 
that  the  debtor,  prior  to  his  becoming  indebted  to  the  plaintiff,  had 
acquired  title  to  the  land  in  question ;  that,  subsequent  to  the  incur- 
ring of  such  debt,  such  debtor  and  his  wife,  by  deed,  conveyed  the  land 
to  a  third  person,  who,  with  his  wife,  in  like  manner,  conveyed  the  same 
to  the  wife  of  the  debtor ;  that,  though  both  of  said  last  named  convey- 
ances purported  to  be  for  a  valuable  consideration,  yet,  no  considera- 
tion for  either  passed  between  the  parties  thereto ;  that,  about  two  yean 
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aitenraTd,  the  plaintiff  recoyeicd  a  judgment  against  the  dehtor,  for 
the  amount  of  said  debt ;  «nd  that,  an  execution  on  such  judgment  haTing 
been  issued  to  the  proper  officer,  the  debtor  had  then  no  property  subject 
to  execution,  and  such  writ  was  returned  ''unsatisfied." 

Hddf  that  a  demurrer,  by  the  defendant,  to  such  evidence,  was  properly 
sustained. 

Hddf  also,  that  it  was  necessary,  to  enable  the  plaindff  to  recover,  that  he 
should  have  established,  that,  at  the  time  such  alleged  fraudulent  con- 
veyances were  made,  the  debtor  did  not  have  sufficient  property  left  to 
pay  his  debts,  that  the  debtor  had  procured  the  making  of  such  convey- 
laoes  with  die  intent  to  defraud  his  creditors,  that  the  wife  had  knowl- 
edge of  such  intent^  and  that  no  consideration  had  passed  between  her 
and  her  husband,  for  the  making  of  such  conveyances. 

Mdd,  also,  that  though,  on  a  demurrer  to  such  evidence,  every  fair  infer- 
ence deducible  therefrom  must  be  taken  against  the  party  demurring,  yet 
fraad,  in  the  execution  of  sudi  oonveyanoes,  was  not  deducible  from 
sudi  evidence  and  oould  not  be  presumed. 

fi4XB. — Oowveyasuie  6y  lfiis6afid  to  Wife, — ^Where  a  husband,  retaining  ample 
means  to  pay  all  his  debts,  conveys  a  part  of  his  property  to  his  wife, 
such  conveyance  is  good  as  to  future  creditors,  at  least. 

Bamb. — FUading. — D^mi*. — ^To  a  complaint  by  a  judgment  creditor,  to  set 
aside  an  alleged  fr«udulent  conveyance  of  the  lands  of  his  judgment 
debtor  to  the  wife  of  the  latter,  and  to  subject  the  same  to  execution,  it 
is  a  sufficient  answer,  by  the  wife,  to  allege  that  such  lands  had  been 
purchased  from  a  third  person,  and  wholly  paid  for,  by  her,  through  her 
husband,  as  her  agent,  out  of  her  own  separate  estate,  but  that,  without 
her  knowledge  or  consent,  said  lands  had  been  conveyed  to  her  husband, 
such  judgment  debtor,  who  had,  on  her  demand,  made  the  conveyance 
sought  to  be  set  aside. 

From  the  Boone  Circuit  Court. 

S.  M.  Burke  and  0.  Newelly  for  appellant. 

WoBDBN,  C.  J. — This  was  an  action,  by  the  appellant, 
against  the  appellees,  the  object  of  which  was  to  set 
aside  certain  conveyances,  and  to  subject  the  property 
conveyed  to  the  payment  of  a  judgment  held  by  the 
plaintifi'  against  James  M.  Downing. 

Judgment  for  defendants. 

The  complaint  alleged,  in  substance,  that  on  December 
25th,  1872,  James  M.  Downing  and  his  wife,  Lydia  A., 
without  consideration,  and  with  the  fraudulent  intent  to 
dieat  the  plaintifi*,  conveyed  certain  real  estate,  described, 
to  John  Crigler;  and  that,  on  the  same  day,  Crigler  and 
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hk  wife,  withont  oonfiideraiioQy  and  with  like  intei^t,  oon^ 
yeyed  the  property  to  said  Lydia  A.  Downing.  That  be- 
$>r8  the  convejranoe  by  Downing  and  wife,  the  plaintiff^ 
yelying  opon  the  solvency  of  Downing,  contracted  with 
him  for  the  aald  and  delivery  to  him  of  a  large  amonnt  oi 
walnut  lumber,  which  lumber  was  delivered  bdr<N«  the 
exaeetion  of  said  conveyances. 

That  afterwards,  at  the  Hbvember  term  of  the  eaaM 
court,  for  this  year  1874,  the  plaintiff  obtained  judgment 
for  the  sum  of  nioa  hundred  and  fifty-diree  dollars  and 
suri^ir  cents,  against  Downing,  for  the  balance  due  him  ott 
the  lumber,  on  which  aa  exeoition  was  duly  returned, 
on  January  19tfa,  1875,  unsatiBfied ;  no  goods  or  chattels, 
Uiida  or  tenements  being  fooad  on  which  to  levy.  That, 
at  the  date  of  the  judgment,  Downing  was  wholly  and 
Qptoriously  insolvent. 

The  parties  answered  by  general  denial. 

Mrs.  Downing  aoBw^ed  separately,  setting  up,  in  eub- 
staiuce,  that  she  had  puri^sed  the  property  with  her  own 
means,  ftoai  Mrs.  Rebecca  J.  Boyd,  who,  without  her 
kaowlcdge  <Mr  conaent,  executed  the  conveyance  thereof 
to  her  husband ;  that,  soon  after  she  discovered  tl^at  liie 
title  had  been  taken  in  the  name  of  her  husband,  she  de- 
manded and  required  of  him  to  have  4he  tkle  conveyed 
to  her ;  that,  being  advised  by  counsel  that  the  only  way 
to  effi^t  that  purpose  would  be  for  her  and  her  husband 
to  join  in  a  conveyance  to  a  third  person,  who  could  l^en 
convey  to  her,  for  this  purpose  she  joined  her  hus- 
band in  the  conveyance  to  Origler,  and  Crigler  and  his 
wife  thenL  conveyed  the  property  to  her ;  that  she  had  no 
knowledge  of  any  fraod,  nor  was  she  aware  of  «iy  in- 
debiedAess  en  the  part  of  her  husband,  to  the  plaintiff  or 
any  one  else ;  that  she  paid  and  gave  to  her  husband,  as 
her  i^ent,  to  pay  on  t^e  property,  over  nineteen  hundred 
dollars,  of  her  own  separate  and  independent  means. 

A  d^xiurrer  was  sustained  to  this  paragraph  of  answer ; 
but  it  seems  to  us  to  have  been  good,  unless  it  be  open  to 
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the  implication  that  she  had  paid  only  part  of  the  consid- 
eration for  the  land. 

The  cause  was  submitted  to  a  jury  for  trial,  but,  upon 
the  plaintiff's  closing  his  evidence,  the  defendants  filed  a 
demurrer  thereto,  and  the  demurrer  was  sustained. 

Judgment  for  the  defendants. 

The  ruling  on  the  demurrer  to  the  evidence  presents 
the  only  question  involved  here. 

The  plaintiff  introduced  a  deed  for  the  property  in  con- 
troversy, from  Rebecca  J.  Boyd  to  James  M.  Downing, 
dated  April  6th,  1871,  puporting  to  be  upon  the  consider- 
ation of  twenty-five  hundred  dollars.  Also,  a  deed  from 
Downing  and  his  wife  to  Crigler,  for  the  property,  dated 
December  25th,  1872,  purporting  to  be  upon  the  consider- 
ation of  twenty-seven  hundred  dollars.  Also,  a  deed 
from  defendants  Crigler  and  wife  to  Lydia  A.  Downing, 
of  the  same  date  and  upon  the  same  consideration. 

He  also  proved,  by  Crigler,  that  the  deed  from  Downing 
and  wife  to  him  was  without  consideration,  as  was  also 
the  deed  from  him  and  his  wife  to  Mrs.  Downing. 

He  proved  by  the  sheriff  that  he  had  made  diligent  search 
for  property,  out  of  which  to  make  Ea^n's  judgment. 

Downing  refused  to  file  a  schedule. 

The  plaintiff  also  gave  in  evidence  the  record  of  his 
judgment,  and  testified  that  he  sold  Downing  a  large 
amount  of  lumber  in  1871,  about  one  hundred  thousand 
feet ;  delivered  the  most  of  it  in  1871,  the  whole  of  it  by 
June,  1872 ;  Downing  paid  him  one  thousand  and  thirty- 
two  dollars ;  had  to  sue  him  to  get  the  balance,  and  got 
judgment  for  nine  hundred  and  fifty-three  dollars  and 
sixty  cents ;  sold  the  lumber  to  James  M.  Downing,  by 
the  load;  there  was  never  anything  but  a  verbal  con- 
tract. 

The  plaintiff  also  gave  in  evidence  the  execution  issued 
upon  the  judgment,  which  came  into  the  sherifi^s  hands 
January  18th,  1875,  and  was  returned,  on  the  same  day. 
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endorsed  no  goods  or  chattels,  lands  or  tenements  on 
which  to  levy.    This  was  all  the  evidence. 

The  appellant  insists  that  the  case  was  entirely  made 
out  by  the  evidence.  We  have  no  brief  for  the  appellee, 
and  are  not  advised  in  what  respect  it  was  claimed  or  was 
supposed  to  have  been  lacking,  in  the  court  below. 

We  may  remark,  that,  on  a  demurrer  to  evidence, 
every  thing  will  be  taken  against  the  party  demurring 
which  the  evidence  tends  to  prove,  including  every  fair 
inference  to  be  drawn  from  the  evidence.  But  another 
legal  proposition  should  not  be  lost  sight  of,  viz.,  that 
fraud  will  not  be  presumed,  but  it  must  be  proved  by  the 
party  who  alleges  it.  Fraud  in  this  case  will  not  be 
deemed  to  have  been  established,  unless  the  evidence 
tends  to  prove  it,  or  unless  it  is  to  be  fairly  inferred  from 
the  evidence. 

It  is  apparent  that  the  deeds  from  Downing  and  wi{e 
to  Crigler,  and  from  Crigler  and  wife  to  Mrs.  Downing, 
were  resorted  to  for  the  purpose  of  transferring  the  prop- 
erty from  Downing  to  his  wife. 

This  transaction  took  place  December  25th,  1872.  There 
was  no  evidence  tending  to  show  what  property  Downing 
then  had.  For  aught  that  appears,  he  may  then  have 
had  left  ample  means  for  the  payment  of  all  his  debts.  A 
husband  may  convey  to  his  wife  a  reasonable  amount  of 
his  property,  leaving  ample  in  his  hands  for  the  payment 
of  his  debts,  and  such  conveyance,  as  to  future  creditors, 
at  least,  will  be  valid.  Brookbank  v.  Kennardy  41  Ind.  889 ; 
Sherman  v.  Hogland,  54  Ind.  578. 

The  evidence  as  to  Downing's  insolvency  related  to  a 
period  more  than  two  years  after  the  property  had  been 
thus  transferred  to  his  wife,  viz.,  January  18th,  1875,  when 
the  execution  was  issued  and  returned. 

We,  however,  do  not  rest  the  case  solely  upon  this 
ground.  There  are  other  considerations,  quite  conclusive 
of  the  correctness  of  the  decision  below.  The  evidence 
does  not  show  the  consideration  or  motive  of  the  transfer 
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of  the  property,  thus  indirectly  made,  from  Downing  to 
hiB  wife  It  may  have  been  purchased,  originally,  entirely 
With  her  meanB^  and  the  deed  taken  in  the  name  of  her 
husband,  without  her  consent.  In  such  case,  she  would 
bo  entitled  to  have  it  conveyed  to  her,  and  the  creditors 
of  the  husband  could  not  subject  it  to  the  payment  of 
their  debts. 

Again,  hdr  husband  may  have  been  her  bona  fide  debto!*, 
for  money  of  hers  previously  had  and  received  by  hinl, 
and  the  property  may  have  been  transferred,  in  satisfac- 
tion of  the  indebtedness,  in  good  faith  and  without  fraud. 
Or,  she  may  have  had  money  of  her  own,  which  she 
wished  to  invest  in  real  estate,  and  she  may  have  been  the 
bona  fide  purchaser  of  the  property  from  her  husband,  for 
ready  money  paid  in  hand. 

We  do  not  see  as  the  case  stands  upon  any  difi*erent 
ground,  in  respect  to  the  necessity  of  proof  of  the  al- 
leged fraudulent  character  of  the  transfer,  than  it  would 
if  the  conveyance  had  been  tnade,  by  Downing  and  his 
wife,  to  a  third  person.  If  they  had  conveyed  to  a  third 
person,  the  creditors  of  Downing,  in  order  to  attack  the 
conveyaliee  successfully  and  subject  the  land  to  the  pay- 
ment of  their  debts,  would  have  to  show  affirmatively  its 
fraudulent  character,  as  that  it  was  made  without  consid- 
eration, or  that  the  grantor  intended  thereby  to  cheats 
hinder  or  delay  his  creditors,  of  which  the  grantee  had 
aotice. 

Downing  conveyed  the  property,  indirectly,  to  his  wife. 
Eagan,  a  creditor  of  Downing,  attacks  the  conveyance  on 
the  ground  of  fraud ;  but  he  fails  to  show  any  badge  or 
circumstance  of  fraud.  He  does  not  show  that  the  prop^ 
erty  was  not  transferred  upon  a  valuable  consideration,  ai 
between  Downing  and  his  wife ;  nor,  if  such  were  the 
ease,  that  Downing's  intent  thereby  was  to  defraud  his 
creditors,  nor  that  his  wife  had  notice  of  such  intent. 
The  burthen  of  proof  rested  upon  the  plaintiff  to  mak^ 
out  his  case,  including  the  fraudulent  chara<iter  of  the 
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transfer  of  the  property.     This  he  failed  to  do,  and  the 
demurrer  to  his  evidence  was,  therefore,  correctly  aos- 
tained. 
The  judgment  below  is  affirmed,  with  costa. 


MiLLBR  V.  Shields  bt  al. 

Wlu^-*Cbttf<riicCiM  (/.— TcMticy  >br  l^c— BfMfMMi.— Wbora,  hj  HkM  tormi 
of  his  villy  the  testator  devised  his  real  estate,  subject  to  certain  chaigei 
thereon,  to  his  widow,  during  her  lifetime,  aod  directed  that  at  her  death, 
it  should  be  sold  by  his  executor,  and  the  proceeds  thereof  divided,  in 
etrtain  proportions,  amongst  certain  of  his  children,  such  widow,  on 
accepting  such  provision,  became  the  tenant  for  life  of  such  estate, 
tied  to  all  the  rights  and  subject  to  all  the  liabilities  of  such  tenancy, 
oept  in  BO  far  as  modified  by  the  terms  of  such  wiU ;  and  such  children 
beeame  the  reversioners  of  such  estate. 

TnuXT  FOB  Li7&^£epawv.— IF}kU  B<mnd  lo  Make.-'Aei  (/Ood.— The  ten- 
ant of  an  estate  for  life  is  bound  to  keep  in  repair  the  improvements  which 
are  upon  it  at  the  time  it  comes  into  his  possession,  except  where  the 
same  are  destroyed  by  the  act  of  Grod. 

Same. — Injunction, — WaMe, — Growing  TKmber. — ^Where  the  tenant  of  an  estate 
for  life  takes  timber  growing  thereon,  for  the  purpose  of  replacing  an 
improvement  thereon  which  has  been  destroyed  by  the  act  of  God,  he  it 
liable  to  the  reversioner  in  an  action  for  waste,  and  may  be  enjoined  horn 
its  continuance. 

SijfE. — ^Where  the  tenant  of  an  estate  for  life,  out  of  the  profits  thereof,  has 
replaced  an  improvement  thereon,  which  has  been  destroyed  by  the  act 
of  Gkid,  he  has  no  right  to  reimburse  himself  for  such  outlay,  by  selling 
or  bartering  the  timber  growing  thereon ;  and  if  he  so  dispones  of  such 
timber  he  thereby  commits  waste. 

Sams. — ^The  tenant  of  an  estate  for  life  has  a  right  to  take,  of  the  timber 
growing  thereon,  sniBcient  to  make  all  necessary  repairs  which  he,  ss 
such  tenant,  is  bound  to  make ;  but,  unless  it  is  clearly  the  most  econom* 
ieal  mode  of  making  such  repairs,  he  has  no  right  to  exchange  it  Iw 
lumber  with  which  to  make  such  repairs. 

Same. — Drfenee  to  AeHonfor  Wasle. — ^That  the  tenant  of  an  estate  for  life,  at 
his  own  expense,  has  made  valuable  improvements  thereon,  which  he 
was  not  bound  to  make,  is  no  ground  of  defence  or  recoupment  in  aa 
action  against  him,  by  the  reversioner,  for  waste  in  selling  the  timber 
growing  thereon. 
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From  the  Harrison  Circuit  Court, 

O.  V.  Howky  W.  W.  Tuley  and  D.  C.  Anthony^  for  ap- 
pellant. 

8.  K.  Wolfe,  for  appellees. 

Perkins,  J. — Complaint  to  restrain  future  waste,  and  ta 
recover  damages  for  that  already  committed. 

Judgment  below  for  the  defendants. 

This  case  is  as  follows : 

Jesse  Shields  departed  this  life  in  1847,  leaving  a  will, 
the  first  item  of  which  reads  thus : 

"I  give  and  devise  to  my  beloved  wife,  Catherine 
Shields,  during  her  natural  life,  my  home  farm,  upon 
which  I  now  reside,  being  the  north-east  quarter,"  etc., 
(giving  the  boundaries  of  the  farm)  '^  containing  about 
one  hundred  and  sixty  acres,  together  with  all  the  house- 
hold furniture,  stock,  and  all  other  movable  property  on 
the  same,  to  be  held  and  enjoyed  by  her  for  her  support, 
and  that  of  my  unmarried  daughters,  Rachel  Shields, 
Lydia  Helen  Shields,  Mary  Pamilia  Shields  and  Eliza- 
beth Marsh,  widow  of  Jesse  C.  Marsh,  deceased,  and  her 
three  children  by  said  Marsh,  during  the  time  my  said 
daughters  may  continue  to  live  single;  and  if  any  of  them 
should  marry,  it  is  my  will  that  they  shall  receive,  out  of 
my  estate,  the  sum  of  two  Jiundred  and  fifty  dollars,  each, 
that  being  the  portion  heretofore  advanced  to  each  of  my 
children  who  have  married ;  upon  which  they  are  to  re- 
linquish to  their  mother,  and  sisters  who  may  remain  sin- 
gle, all  further  benefit  of  said  home  farm,  and  property  be- 
queathed with  the  same  as  above.  And  at  the  de- 
cease of  my  said  wife,  it  is  my  wish  that  the  said  farm, 
together  with  the  personal  property  and  stock  which  may 
then  be  upon  the  same,  be  sold  by  my  executor  upon  such 
terms  as  he,  in  his  discretion,  may  deem  most  advanta-r 
geous,  the  proceeds  of  which  shall  be  equally  divided 
among  all  my  children,  with  the  exception  of  Margaret 
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Bean  and  the  daughter  of  my  son,  John  Shields,  neither 
of  whom  are  to  receive  any  thing  more  of  my  estate." 

It  is  not  material,  in  the  decision  of  this  cause,  to  no- 
lice  any  other  of  the  provisions  of  the  will. 

The  testator,  Jesse  Shields,  as  has  been  stated,  died  in 
1847.  It  was  admitted  on  the  trial  that  Edward  Miller, 
the  plaintifi*,  ^'was,  by  purchase  and  conveyance  from 
children  of  decedent,  the  owner  in  fee  of  the  undivided 
three-sevenths  part  of  said  home  farm,  subject  to  the  life- 
estate  of  said  Catherine  Shields." 

Catherine  Shields,  under  the  above  provision  of  the 
will  of  Jesse  Shields,  became  and  was  tenant  for  life,  with 
the  rights,  perhaps  a  little  restricted,  of  such  a  tenant,  on 
the  one  hand,  and  subject  to  the  duties  and  liabilities  of 
such  a  tenant,  on  the  other.  One  of  those  duties  was  to 
abstain  from  the  commission  of  waste. 

The  acts  constituting  the  waste  charged  in  the  com- 
plaint are  the  selling  of  walnut  and  poplar  timber  trees, 
and  permitting  them  to  be  cut  and  removed  from  the 
farm,  by  the  purchaser,  her  co-defendant,  Windell.  The 
third  paragraph  of  answer,  in  defence  of  the  acts  com- 
mitted, follows : 

**•  And  for  further  answer  to  so  much  of  said  complaint 
as  seeks  to  recover  damages,  said  defendant  Catherine 
Shields,  for  herself  alone,  says,  that  it  is  true,  as  charged 
in  said  complaint,  that  she  is  the  widow  of  Jesse  Shields, 
deceased,  and  is  the  tenant  for  her  own  life  of  the  lands 
in  the  plaintiff's  complaint  described ;  but  she  says,  that, 
by  natural  causes,  the  houses,  barns  and  other  buildings 
on  said  farm  became  very  much  out  of  repair,  so  that,  in 

the  year ,  it  was  necessary,  for  the  benefit  of  the  said 

plaintiff  and  the  other  owners  of  the  inheritance,  that 
large  expenditures  be  made  for  such  necessary  repairs, 
and  that,  in  order  to  save  the  timber  growing  on  said 
farm,  which,  by  law,  she  was  entitled  to  use  for  such  re- 
pairs, she  purchased,  with  her  own  money,  a  large  amount 
€^  lumber,  timber,  boards,  shingles  and  other  like  mate- 


74  SUPREME  COURT  OF  HTDIANA- 

Miller  «.  Shidds  et  aL 

rial,  for  the  repairing  of  said  farm  and  the  buildings  and 
fences  thereon,  and  for  the  erection  of  suitable  and  neces^ 
sary  new  buildings  and  fences  on  said  farm,  amounting 
in  value  to  three  or  four  hundred  dollars,  all  of  which 
was  used  by  her  in  the  said  necessary  improvements  and 
repairs  of  said  £Eirm,  and  for  the  benefit  of  said  inheri- 
tance, and  that^  by  reason  of  said  expenditure,  the  timber 
on  said  farm  was  saved,  and  said  inheritance  was  bene* 
fited,  to  the  amount  and  value  of  five  hundred  dollars, 
which  amount,  she  asks,  may  be  recouped  from  any  dam- 
ages said  plaintifiT  and  the  other  owners  may  show  them- 
selves entitled  to  in  said  action." 

To  this  paragraph  of  answer  a  demurrer  was  overruled, 
and  exception  taken. 

Reply  in  denial.  Trial  by  the  court  Judgment,  as  has 
been  stated,  for  the  defendants. 

On  the  trial,  the  court  permitted  the  defendant  Cathe- 
rine to  prove  that  she  built  a  new  barn,  oat  of  the  income 
derived  from  the  farm. 

William  T.  Shields^  a  witness,  testified : 

^^  I  know  the  defendant,  my  mother,  built  a  new  bam 
on  the  farm ;  would  estimate  it  at  five  hundred  dollars ; 
old  barn  burned  by  lightning;  the  new  bam  was  built  at 
her  expense,  oat  of  the  proceeds  of  the  farm ;  *  she  has  re- 
roofed  buildings  at  an  expense  of  one  hundred  dollars, 
out  of  the  proceeds  of  the  farm ;  bam  was  built  in  1854 
or  1865,  and  was  necessary  *  *  *  ;  she  has  given  the 
children,  seven  in  number,  two  hundred  dollars,  each,  out 
of  the  income  and  profits  of  the  farm ;  Eli  Miller  owed 
her  one  hundred  and  fifty  dollars,  or  more,  of  borrowed 
money,  out  of  the  profits  and  income  of  the  farm,  at  the 
time  she  sold  these  trees  to  Windell ;"  (which  was  in  1878, 
eighteen  years  or  more  after  the  building  of  the  bam ;) 
^  heard  her  say  that  Jonathan  Hisey  owed  her  borrowed 
money,  also  derived  from  the  farm." 

There  was  other  testimony  touching  the  improvements 
made  and  paid  for  out  of  the  income  of  the  &rm.     The 
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testimonj  in  reference  to  the  building  of  the  bam  Wai 
objected  to. 

The  evidence  is  in  the  record. 

The  overruling  of  the  demurrer  to  the  third  paragraph 
of  answer  is  assigned  for  error^  in  this  court,  as  is  also 
the  overruling  of  the  motion  for  a  new  trial. 

We  will  first  consider  the  ruling  on  the  demurrer  to 
the  third  paragraph  of  the  answer.  That  paragraph  is 
bad  for  uncertainty.  It  consists  of  a  statement  of  a  series 
of  conclusions,  arrived  at  by  the  party,  without  giving 
the  court  the  facts  to  enable  it  to  judge  as  to  the  correct^ 
ness  of  the  conclusions  pleaded.  It  is  assumed  that  th6 
court  will  take  the  conclusions  of  the  pleader  as  correct. 
But  the  rule  of  law  is,  that  pleadings  must  state  facts^ 
with  reasonable  definiteness  and  certainty,  to  enable  the 
oourt  to  draw  upon  them  the  legal  conclusions.  That  the 
paragraph  is  defective,  in  this  particular,  is  manifest  on 
petusal.    No  analysis  of  it  is  required. 

Whether  the  pcuragraph  is  so  defective,  in  this  particU" 
lar,  as  to  rendeir  it  bad  on  demurrer,  we  need  not  decide. 
It  is  bad,  in  substance,  on  another  ground.  It  rests  on 
an  erroneous  legal  basis.  It  assumes  two  legal  proposi- 
tions, one  of  which  is  false,  without  eJtception,  and  the 
lyiher  of  whidi  is  only  true  in  exceptional  eases,  and  the 
paragraph  does  not  state  facts  bringing  this  case  within 
the  exceptions* 

It  assumes  that  a  tenant  for  life  may  build  new  build- 
ings  in  place  of  those  destroyed  by  the  act  of  God,  and 
may  commit  waste  by  taking  timber  ttom  the  farm,  with 
which  to  erect  such  new  buildings ;  and  that  such  tenant 
may  exchange  timber,  growing  on  the  farm,  for  lumber, 
with  which  to  make  repairs  upon  buildings,  which  it  id 
the  duty  of  the  tenant  to  make. 

We  shall  notice  these  propositions  again,  as  we  proceed. 
We  may  say  here,  as  to  the  second  one,  that  the  excep* 
tional  cases  in  which  it  is  true,  are  where  it  is  clearly 
shown  that  it  is  more  economical  to  buy,  or  exchange, 
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timber  for  lumber,  than  to  take  the  timber  from  the  farm, 
at  the  time,  which  the  tenant  has  a  right  to  take  for  nee- 
esBary  repairs.  But  this  paragraph  of  answer  does  not 
show  what  was  the  condition  of  the  timber  upon  the 
farm;  whether  it  was  such  as  would  improve  by  being 
left,  or  would  be  depreciating;  whether  it  was  young  or 
old,  etc.  There  are  no  facts  ^ven,  enabling  the  court  to 
judge  of  the  questions  of  law  involved. 

On  the  trial  of  the  cause,  the  plaintiff  objected  to  the 
testimony  of  the  defendant,  Catherine,  tending  to  prove 
that  she  built  a  new  barn  on  the  farm,  in  place  of  the  one 
burned  by  lightning.  No  specific  objection  was  made  to 
its  admission,  but  as  the  testimony  could  only  tend  to 
prov^  an  act  unauthorized  by  law,  and  which,  prima  faciCy 
could  create  no  liability  on  the  part  of  appellant,  perhaps 
the  court  would  judicially  take  notice  of  its  inadmissibil- 
ity, on  a  general  objection;  but  it  is  not  necessary,  in  this 
case,  that  we  decide  this  point.  The  overruling  of  the 
motion  for  a  new  trial  brings  before  us  the  correctness,  or 
otherwise,  of  the  judgment  of  the  court  below,  on  the 
merits  of  the  cause.    We  think  the  court  erred. 

This  case,  as  presented  on.  the  whole  record,  is  within 
a  narrow  compass. 

The  defendant  Catherine,  appellee  here,  became  tenant 
for  life  of  the  farm  and  other  property,  described  in  the 
will  above  mentioned,  for  the  support  of  herself  and 
three  single  daughters,  during  the  time  they  should  re- 
main single,  and  for  the  payment  to  each  of  them  of  a 
small  sum  of  money.  The  farm  and  stock  were  pro- 
ductive. They  had  enabled  the  defendant,  out  of  the  in- 
come from  them,  to  support  herself  and  daughters,  pay 
them  the  sums  of  money  bequeathed  to  them,  keep  the 
farm  in  repair,  and,  in  addition,  to  loan  out  a  handsome 
surplus.  The  barn  on  the  premises  was  burned  down  by 
the  act  of  God.  It  became  necessary,  for  her  own  conven- 
ience, on  account  of  the  large  amount  of  stock,  consist- 
ing of  horses,  cattle,  etc.,  to  rebuild  the  barn.    She  did 
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80  out  of  the  surplas  income  of  the  farm,  over  and  above 
what  was  required  for  her  support,  and  that  of  her  daugh- 
ters, apd  the  making  of  the  repairs  on  the  farm.  She 
had  enjoyed  the  use  of  the  barn,  when  this  cause  was 
tried,  about  twenty  years,  and,  for  aught  that  appears, 
may  be  still  enjoying  the  use  of  it. 

And  the  main  question  in  the  case  is,  has  she  now,  at 
this  late  day,  under  these  circumstances,  a  right  to  reim- 
burse herself  the  cost  of  building  that  barn,  by  commit- 
ting waste  upon  the  inheritance  ? 

The  reversioner  was  not  bound,  by  the  law,  to  rebuild; 
and,  as  the  barn  was  destroyed  by  the  act  of  God,  the 
tenant  for  life  was  not  bound  to  rebuild  it.  She  was 
bound  to  keep  in  repair  the  buildings,  fences,  etc.,  on  the 
estate  when  it  came  to  her  possession,  with  one  excep- 
tion. The  exception  was  where  a  building,  as  in  this 
case,  should  be  destroyed,  not  by  the  act  or  carelessness 
of  the  tenant,  but  by  the  act  of  God.  In  such  case,  the 
tenant  has  no  right  to  take  timber  from  the  estate,  to  its 
injury,  to  rebuild,  on  the  ground  of  its  compensating  the 
injury  by  equal  benefit,  because  this  would  be  allowing  the 
tenant  to  force  the  reversioner  to  submit  to  the  judgment 
and  will  of  the  tenant,  in  a  matter  touching  his  estate, 
which  might  not  be  in  accordance  with  his  own.  The 
tenant  holds  bj  gift,  and  has  no  rights  to  exercise  by  vir- 
tue of  a  contract. 

But,  on  the  second  question  in  the  cause,  there  are 
some  cases  which  hold,  that,  for  the  purpose  of  making 
repairs  which  the  tenant  is  bound  to  make,  and  has  the 
right  to  take  timber  from  the  premises  to  make,  the 
tenant  may  cut  the  necessary  timber  upon  the  estate,  and 
exchange  it  for  boards,  etc.,  with  which  to  make  the  re- 
pairs, '^provided  this  be  shown  to  be  the  most  economical 
mode  of  making  the  repairs." 

Judge  Story,  "  in  a  hard  case,"  appears  to  have  made 
the  exception  to  the  general  rule.  Loomis  v.  Wilbur^  5 
Mason,  13;  Sarles  v.  SarleSy  3  Sand.  Ch.  601. 
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But,  to  make  improvements  which  it  is  not  the  duty  of 
the  tenant  to  make,  he  may  not  commit  waste  upon  the 
inheritance,  and  justify  it  on  the  ground  that  the  henefit 
compensates  the  damage.  Clarke  v.  Cummings^  5  Barb. 
8S9 ;  Sohier  y.  MdredgCj  103  Mass.  341,  on  p.  351 ;  Smith 
V.  Jewettj  40  N.  H.  530 ;  1  Washburn  on  Real  Prop.,  (4th 
ed.)  p.  123;  4  Kent,  p.  77;  Taylor  Landlord  and  Tenant, 
sec.  449,  et  seq. 

In  this  case,  the  barn  was  built  for  the  conTenience  of 
the  tenant  for  life.  It  was  necessary  to  the  proper  care 
and  management  of  her  large  quantity  of  stock.  It 
might  be  regarded  as  necessary  for  her  support,  within 
the  meaning  of  the  will ;  and,  being  so,  it  was  strictly 
proper  that  she  should  build  it,  and  strictly  right  that  she 
should  pay  for  it,  out  of  the  income  of  the  farm,  but  not 
by  committing  waste  upon  it* 

The  judgment  is  reversed,  with  costs.  Remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Hows,  J.,  having  been  of  counsel  in  the  above  cause,  was  absent. 
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^    ^gl        HiGBWAY.^-Amefidment  of  Fti^Ji^  For, — Cbunty  Oomamsbuifmsn, — During  ^he 
i6d  ^  pendency  of  a  proceeding,  before  a  county  board,  to  establish  a  highway,  or 

on  appeal  therefrom  to  the  circuit  court,  the  petitioners  are  entitled  to 
amend  their  petition  so  as  to  show  to  whom  each  separate  tract  of  land 
to  be  affected  by  the  proposed  highway  severally  belongs,  up<m  pro<rf 
that  sll  of  the  owners  or  occupants  of  such  lands  have  been  duly  noti- 
fied of  the  pendency  thereof. 
Same. —  Farianoe. — Where  all  the  owners  of  lands  which  will  be  afiected 
)iy  the  construction  of  a  proposed  highway  have  been  duly  notified  of 
the  pendency  of  a  petition  to  establidli  such  highway,  but  the  petition 
«nd  notice  are  defective  in  not  averring  to  whom  each  separate  taract  of 
such  lands  severally  belongs,  an  amendment  of  such  petition,  so  as  to 
show  such  ownership,  will  not  constitute  a  fatal  variance  between  such 
petition  and  notioe. 
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Sua.'—Zymeripiitm  </  JBoui$  fVopoMi— The  depcription  of  Uie  nmie  of  m 
proposed  highway,  petidoned  for,  was,  **  pawing  over  and  upon  the  lias 
dlyiding  the  lands  of  **  certain  owners,  named. 

Hdd^  that  sadi  description  was  snfficient,  and  was  equivalent  to  an  aver- 
ment that  saek  route  was  over  and  upon  such  lands,  and  along  the  line 
dividing  ^em,  sooh  line  to  be  the  eenler  of  the  highway,  and  die  owners 
of  the  landfl^  «n  each  side  thereof,  to  give  half  of  the  bed  of  the  proposed 
highway. 

From  tibe  Morgan  Oircuit  Court. 

W.  It.  Harrison  and  W.  S.,  Shirley^  for  appellants. 
G.  W.  Grubbs,  M.  H.  Parks,  F.  P.  A.  Phdps,  8.  day- 
pool  and  W.  A.  Ketchanty  for  appellees. 

WoRDBN,  C.  J. — The  appellants  filed  a  petition,  before 
the  board  of  commissioners  of  Morgan  county,  for  the 
lajing  out  of  a  highway,  and  such  proceedings  were  had 
as  that  the  cause  came  to  the  circuit  court.  In  the  latter 
court,  the  appellees  moved  to  dismiss  the  petition  for  the 
following  reasons : 

''1.  That  said  petition,  for  said  proposed  road^  is  in- 
sufficient in  this : 

"  (a).  That  said  petition  does  not  sufficicAtlj  describe 
the  beginning,  course  and  terminus,  and  the  location  of 
said  road. 

^'  (6).  That  said  petition  does  not  sufficiently  describe 
or  indicate  the  names  of  the  owners  and  occupants  of  the 
lands  upon  and  over  which  said  road  passes  or  is  proposed 
to  pass. 

'^  (c).  That  said  petition  describes  said  road  as  passing 
over  and  upon  the  line  dividing  the  lands  of  certain 
owners  and  occupants,  instead  of  over  and  upon  said 
lands. 

*^2.  That  said  notice  of  said  petition  is  also  insuf- 
ficient, because  it  describes  and  follows  the  description 
of  said  road^  as  set  out  in  said  petition,  and  is  insufficient 
in  the  manner  herein  set  forth." 

While  this  motion  was  pending,  the  petitioners  moved 
for  leave  to  amend  the  petition,  so  as  to  aver  and  show 
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that  the  perBons  named  in  the  petition  as  land-owners 
were,  severally,  the  owners  of  all  the  lands,  over  which  the 
proposed  road  was  to  run ;  and  they  offered  to  prove,  hy 
competent  evidence,  that  the  persons  named  in  the  peti- 
tion and  notice  as  land-owners  were,  severally,  the  owners 
of  all  the  lands  over  which  the  proposed  road  would  pass, 
and  that  no  other  person  or  persons  owned  or  occupied 
any  of  the  lands,  over  which  the  road  could  be  located  in 
accordance  with  the  petition.  But  the  court  refused  leave 
to  amend  the  petition,  on  the  ground  that,  when  so 
amended,  it  would  not  agree  with  the  notice  given  of  the 
intention  to  file  the  petition ;  and  refused  to  hear  the  pro- 
posed evidence,  or  permit  the  same  to  be  given,  to  which 
rulings  the  petitioners  excepted.  The  court  then  sus- 
tained the  appellees'  motion  to  dismiss  the  petition,  to 
which  the  petitioners  also  excepted. 

Error  is  assigned  upon  these  rulings. 

It  is  claimed  by  the  appellees,  that  the  board  of  commis- 
sioners had  no  power  to  authorize  the  amendment  to  be 
made,  and,  therefore,  that  the  circuit  court  had  none.  In 
this,  counsel  are,  as  we  think,  mistaken.  The  9th  sec- 
tion of  the  act  of  March  7th,  1868,  (1  R.  8. 1876,  p.  351,) 
provides,  that "  Such  commissioners  shall  adopt  regulations 
for  the  transaction  of  business,  and  in  the  trial  of  causes 
they  shall  comply,  so  far  as  practicable,  with  the  rules  [of] 
conducting  business  in  the  circuit  court."  In  the  case 
of  Little  V.  Thompson^  24  Ind.  146,  which  was  a  petition 
for  the  establishment  of  a  highway,  it  was  held,  that, 
under  the  provision  above  quoted,  the  provisions  of  the 
code  in  relation  to  the  waiver  of  certain  objections,  unless 
taken  by  demurrer  or  answer,  were  made  applicable  to 
such  case.  The  provisions  of  the  code  in  relation  to 
amendments  must  be  also  applicable.  It  seems  to  be  clear 
that  the  board  of  commissioners  might  have  authorized 
the  amendment ;  and  it  is  clear,  therefore,  that  the  circuit 
court,  on  appeal,  might  have  given  the  leave  to  amend. 

It  seems  to  us,  also,  that  the  amendment  which  was 
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sought  was  such  as  ought  to  have  been  allowed.  The 
petition  assigned  to  some  of  the  lands^  through  which  it 
was  proposed  to  run  the  road,  an  ownership ;  but  as  to 
some  of  the  lands,  no  ownership  was  stated;  nor  was  it 
stated,  in  terms,  that  the  persons  named  owned  all  the 
lands  through  which  it  was  proposed  to  run  the  road.  But 
if,  in  point  of  fact,  the  persons  named  in  the  petition 
owned  all  the  lands  through  which  it  was  proposed  to  run 
the  road,  as  was  proposed  to  be  shown  by  the  evidence, 
then  all  of  them  were  notified,  as  required  by  the  statute, 
for  the  notice  followed  the  petition.  If  all  the  persouA, 
through  whose  lands  it  was  proposed  to  run  the  road,  were 
properly  notified,  the  amendment  which  was  sought  was 
more  matter  of  form  than  substance,  and  ought  to  have 
been  allowed.  The  amendment  would  not  have  created 
any  substantial  variance  between  the  petition  and  notice. 
We  think  the  evidence  should  have  been  received,  and,  if 
it  showed  that  the  persons,  named  in  the  petition  and 
notice  aa  land-owners,  owned  all  the  lands  through  which 
it  was  proposed  to  run  the  road,  leave  should  have  been 
given  to  amend  the  petition,  as  in  such  case  all  the  parties 
were  properly  brought  into  court  by  the  notice. 

We  do  not  find,  in  the  brief  of  counsel  for  the  appellees, 
any  objection  that  the  beginning,  course  and  termination 
of  the  proposed  road  are  not  sufSciently  stated.  The 
petition,  in  this  respect,  seems  to  be  sufficient. 

But  it  is  objected  that  the  petition  is  bad,  and  was 
rightly  dismissed,  because 'it  <' describes  the  proposed 
highway,  in  several  places,  as  running  on  the  line  dividivq 
the  lands  of  certain  named  proprietors,  without  averring 
that  it  ran  upon  or  over  said  lands,  or  what  part  of  said 
road  passed  upon  each."  We  think  this  objection  lacks 
substance.  As  was  said  in  the  case  of  Hughes  v.  Sellers^  34 
Ind.  887,  "  Literally  construed,  the  petition  proposes  to 
do  an  impossible  thing;  that  is,  lay  out  a  highway 
between  the  lands  of  two  adjoining  proprietors.  We 
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must  understand  it  as  proposing  to  run  the  highway 
through  the  lands  of  the  persons  named,  but  on  the  line 
dividing  their  lands,  so  that,  according  to  the  statute,  each 
shall  give  half  of  the  road." 

The  statute  provides,  "  that  where  the  road  is  laid  out 
upon  the  line  dividing  the  land  of  two  individuals,  each 
shall  give  half  of  the  road/'  1  R.  S.  1876,  p.  531-532,  sec, 
16.  There  is  no  space  between  the  lands  of  adjoining  pro- 
prietors, though  there  is  a  line.  A  line,  mathematically 
considered,  has  no  breadth,  and  it  is  impossible  to  run  a 
road  upon  it  without  running  upon  adjoining  land.  The 
language  of  the  petition  cannot  be  misunderstood.  It 
means,  keeping  in  view  the  provision  of  the  statute,  that 
the  center  line  of  the  road  shall  be  the  line  dividing  the 
lands  of  the  named  proprietors,  one-half  of  the  width  of 
the  road  to  be  upon  the  land  of  each. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

Petition  for  a  rehearing  overroled. 


BCHLOSSER  ET  AL.  V.  ThE  StaTB,  EX  EEL.  ElLISON. 

Liquor  Law  of  1873. — Smt  on  Bcmd  hy  Wife, — /ntocieatum  <^  Huthand, — 
FaUwre  to  Provide, — Crv/dJty, — Where  a  person  who  held  a  lioenfle  to  sell 
intoxicating  liquors,  granted  under  the  act  of  February  27th,  1873,  (Acts 
Beg.  8eB8. 1873,  p.  151,)  regulating  the  sale  of  such  liquors,  improperly 
sold  intoxicating  liquors  to  a  man  who  was  in  the  habit  of  becoming  in- 
jfcoxicated,  and  who,  bj  such  sale,  became  intoxicated,  and  thereby  failed 
to  provide  for  his  wife,  and  beat  and  abused  her,  she,  as  relatrix,  could 
maintain  an  action  for  damages,  against  such  person  and  his  sureties,  on 
the  bond  executed  by  him  pursuant  to  the  3d  section  of  such  act. 

8aus. — EMenee, — On  the  trial  of  puch  suit  the  evidence  must  establish 
that  the  defendant  sold  intoxicating  liquors  to  the  husband,  eaniniig  or 
oontribnting  to  his  intoxication,  whereby  the  wife  was  injured  in  her 
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person,  jwoperty  or  means  of  support,  and  the  bond  sned  upon  must  be 
given  in  evidence. 

Same. — Intoxieaiing  Liqnor. — Beer, — Where,  on  the  trial  of  such  cause,  the 
eridence  showed  that  ''beer,"  only,  was  sold  to  the  hnsband  hj  the  de- 
fendant, bnt  did  not  show  what  kind  of  beer  it  was,  nor  that  it  was  In- 
toxicating, the  plaintiff  was  not  entitled  to  recover. 

SlAiOB. — ^Where,  in  sach  suit  upon  a  liqnor  dealer's  bond,  upon  the  trial 
thereof,  ''it  was  agreed  hj  the  parties  that  the  bond  was  executed,  as  eel 
out  in  the  complaint^" 

Hddf  that  such  agreement  did  not  waive  the  necessity  of  oflfering  such  bond 
in  evidence. 

From  the  Miami  Circuit  Coart. 

J.  L.  Farrar  and  J.  Farrar,  for  appellants.  ' 

BiBDLB,  J. — Andrew  Schlosser  and  George  Bteinmets 
obtained  a  permit  to  sell  intoxicating  liquors,  under  the 
act  of  February  27th,  1873,  and  gave  bond,  as  the  act  re- 
quired, with  Jacob  Pauley  and  Andrew  Baldner  as  their 
sureties.  This  action  is  brought  upon  said  bond,  by  the 
State,  on  the  relation  of  Mary  J.  Ellison,  charging  the 
appellants  with  improperly  selling  intoxicating  liquors  to 
Charles  H.  Ellison,  her  husband,  whereby  he  became 
drunk  and  neglected  to  provide  for  his  said  wife  and  fam- 
ily, and  by  reason  of  such  intoxication  beat  and  mal- 
treated his  said  wife,  the  relatrix,  etc. 

Demurrer  to  the  complaint,  upon  the  ground  that  it 
does  not  allege  facts  sufficient  to  constitute  a  cause  of  ac- 
tion.   Demurrer  overruled,  and  exception  reserved. 

Answer  by  general  denial. 

Trial  by  jury,  and  verdict  for  appellee.  The  usual 
motions,  rulings  and  exceptions  were  had,  and  the  case 
brought  before  us  upon  the  questions  of  law  and  fact. 

The  complaint  is  founded  on  the  8d  section  of  the 
act,  supraj  and,  according  to  precedents  settled  by  this 
court,  we  think  it  is  sufficient.  Fountain  v.  Drapery  49 
Ind.  441 ;  Bamahy  v.  Woodj  50  Ind.  405 ;  English  v.  Beard^ 
61  Ind.  489. 

It  is  urged  by  the  appellants  that  the  evidence  does  not 
support  the  verdict.    It  is  as  follows : 
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James  M.  Brown  testified : 

^<  I  know  Charles  H.  Ellison,  husband  of  plaintiff;  was 
in  the  habit  of  becoming  intoxicated/' 

"  It  was  agreed  by  the  parties  that  the  bond  was  exe- 
cuted, as  set  out  in  the  complaint." 

Mary  J.  Ellison  testi&ed  as  follows : 

^*  My  name  is  Mary  J.  EUison ;  my  husband's  name  is 
Charles  H.  Ellison ;  I  am  plaintiff,  in  this  case ;  my  hus- 
band is  a  drinking  man — ^is  in  the  habit  of  getting  drunk ; 
he  is  a  drinking  mah,  and  spends  his  money  to  the  injury 
of  his  family ;  my  boy  is  fifteen  years  old  in  January,  and 
my  babe  is  two  years  old ;  our  means  of  getting  along  are 
poor;  our  clothing  is  poor;  he  would  be  one  week  sober, 
and  then  two  or  three  weeks  drunk ;  I  think  he  spent  his 
money  at  Schlosser's ;  after  the  4th  of  July,  I  went  to 
Schlosser's  saloon,  in  Peru,  Indiana,  and  forbid  him  sell- 
iuj^  my  husband  any  thing  to  drink ;  he  told  me  he  had 
sold  him  drinks ;  the  reason  why  was,  it  made  him  mad 
if  he  denied  him ;  this  conversation  was  about  a  week 
after  the  4th  of  July ;  he  said  he  knew  that  he  was 
pretty  tight  that  evening,  that  he  had  just  gone  out  of 
there ;  he  was  there  quite  often  after  this ;  I  did  not  see 
him  there,  but  my  boy  did ;  I  paid  the  house  rent,  twelve 
dollars  per  month,  for  the  last  four  months ;  I  purchased 
the  provisions  for  four  months,  amounting  to  about  seven 
or  eight  dollars  per  month ;  my  boy  got  his  own  clothes, 
and  I  got  mine  and  the  baby's  clothes ;  the  clothing  would 
amount  to  about  two  dollars  per  month;  my  husband 
could  earn  two  dollars  per  day  when  he  worked ;  he  was 
not  in  very  good  health,  but  able  to  work ;  his  ill  health, 
from  the  time  I  gave  the  notice,  to  the  commencement  of 
this  suit,  was  caused  by  his  drinking,  and  on  account  of 
his  being  drunk ;  he  was  put  in  jail  and  confined  four- 
teen days;  he  is  now  at  home;  came  home  last  night; 
has  been  at  New  Albany,  Indiana ;  he  left  here  about  six 
weeks  since ;  left  no  money  to  live  upon ;  afl^er  the  notice, 
he  put  me  out  of  the  house ;  slapped  me  and  kicked  me, 
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while  he  was  drinking,  about  every  time  he  would  get 
tight." 

Cross-examined  by  defendants : 

^^  I  never  saw  my  husband  drink  in.  defendants'  saloon, 
and,  of  my  own  knowledge,  I  do  not  know  that  he  ever 
drank  a  drop  there." 

Charles  Ellison  testified : 

^^  I  am  fifteen  years  old,  in  January  next ;  father  would 
get  drank,  and  be  drunk  a  week  or  two  at  a  time ;  I  saw 
my  father,  Charles  H.  Ellison,  go  into  defendants'  grocery, 
iTi  Peru,  Indiana,  since  my  mother  gave  the  defendants 
notice,  and  drink ;  I  was  with  her  when  she  gave  the  no- 
tice; I  think  he  drank  beer;  Mr.  Steinmetz  sold  my  fath^ 
the  drink ;  I  saw  my  father  drink  there  several  times." 

Cross-examined : 

'*  When  my  father  drank  I  stood  so  I  could  see  him ;  I 
could  not  tell  what  he  drank,  only  it  looked  like  beer ; 
there  is  a  partition  between  the  saloon  and  the  grocery ;  I 
stood  in  the  grocery  part;  the  door  was  open,  and  I  could 
see  him  drink  in  the  saloon ;  this  was  after  my  mother 
gave  them  notice;  nobody  sold  him  but  Steinmetz,  the' 
defendant." 

Here  the  plaintiff  rested. 

And  the  defendants,  to  maintain  their  side  of  the  issues 
in  this  cause,  called  George  Steinmetz,  who,  being  duly 
sworn,  testified  as  follows : 

**  My  name  is  George  Steinmetz ;  I  am  one  of  the  de- 
fendants ;  after  Mrs.  Ellison  gave  us  notice,  we  never  sold 
her  husband  any  intoxicating  drinks;  he  afterwards  got 
drunk,  and  came  into  our  store ;  we  sold  him  groceries, 
but  never  let  him  have  anything  to  drink." 

Cross-examined  by  plaintiff: 

**  After  the  notice  given  by  his  wife,  Ellison  never  got 
any  thing  to  drink,  in  our  house ;  I  was  there  most  of  the 
time ;  I  did  go  to  my  meals ;  possibly  he  might  have  got 
it  then ;  we  have  a  clerk,  sometimes ;  possibly  he  could 
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have  got  it  of  him,  but  not  of  me ;  nor  do  I  believe  he 
got  any  there;  we  were  careful." 

Here  the  defendants  rested. 

This  was  all  the  evidence  given  in  the  case. 

The  bond  upon  which  this  action  is  brought  is  founded 
upon  section  3d  of  the  act  cited,  and  is  ^'  conditioned  for 
the  payment  of  any  and  all  fines,  penalties  and  forfeitures 
.  incurred  by  reason  of  the  violation  of  any  of  the  provis- 
ions of  this  act,  and  conditioned  further,  that  the  princi- 
pals and  sureties  therein  named  shall  be  jointly  and  sever- 
ally liable,  and  shall  pay  to  any  person  or  persons  any 
and  all  damages,  which  shall  in  any  manner  be  sufiered 
by  or  inflicted  upon  any  such  person  or  persons,  either  in 
person  or  property,  or  means  of  support,  by  reason  of 
any  sale  or  sales  of  any  intoxicating  liquors  to  any  person, 
by  the  person  receiving  such  permit  or  by  any  of  his 
agents  or  employees." 

To  maintain  an  action  under  the  12th  section  of  the 
act,  when  the  wife  sues  on  account  of  the  intoxication  of 
her  husband,  she  is  required  to  establish  the  following 
propositions : 

1st  The  intoxication  of  her  husband,  habitual  or  other- 
wise. 

2d.  That  she  has  been  injured  in  person  or  property,  or 
means  of  support,  in  consequence  of  such  intoxication. 

8d.  That  the  intoxication,  from  which  the  injury  re- 
sulted, was  caused,  in  whole  or  in  part,  by  the  selling, 
bartering  or  giving  intoxicating  liquors  to  her  husband, 
by  the  defendants. 

4th.  In  a  suit  founded  on  a  bond  taken  under  section 
8d,  the  bond  must  be  introduced  to  the  jury  as  evi- 
dence. 

The  evidence  is  extremely  weak,  in  some  points  neces- 
sary to  maintain  the  action.  The  jury  were  left  merely 
to  an  inference  as  to  whether  the  liquor,  sold  to  the  hus- 
band by  the  appellants,  was  intoxicating  or  not.  There 
la  no  evidence  that  it  was  intoxicating;  and,  as  some  kinds 
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of  beer  are  not  intoxicating,  and  the  character  of  this 
beer  was  not  given,  the  jury  could  not  know,  without 
evidence,  that  it  was  intoxicating.  The  time  at  which 
the  sale  was  made  is  not  stated,  except  that  it  was  after 
the  notice  not  to  sell  had  been  given  to  the  appellants. 
For  any  thing  the  evidence  in  the  record  shows,  the  sale 
might  have  been  made  after  the  wife  had  suffered  all  the 
injuries  she  complains  of,  and  even  after  the  commence- 
ment of  the  suit,  ^or  is  it  shown  that  the  liquor  sold 
intoxicated  the  husband ;  and  whether  it  contributed,  in 
any  part,  to  the  injury  of  which  the  wife  complains,  is  left 
wholly  to  inference.  Besides,  the  defendant  Steinmetz, 
in  his  testimony,  denies  the  sale  entirely.  This  evidence 
can  not  be  overlooked,  when  the  only  evidence  of  sale  in 
the  case  was,  that  he,  and  not  the  other  partner,  or  any 
agent,  employee  or  any  other  person,  made  the  sale.  But 
we  do  not  place  our  judgment  upon  the  mere  weight  of 
the  evidence;  in  such  cases  the  presumptions  must  go 
with  the  verdict,  and  every  indulgence  must  be  granted 
by  an  appellate  court  to  sustain  it ;  but  it  will  not  do  to 
sustain  a  verdict  in  a  case  where  there  is  no  evidence  to  a 
point  which  is  necessary  to  uphold  it.  Presumptions  and 
indulgences  may  strengthen  evidence,  when  there  is  any 
to  strengthen,  but  they  can  not  supply  evidence  which  is 
entirely  absent  from  the  case. 

The  judgment  is  reversed,  with  costs. 

Cause  remanded,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceedings. 


BiMONTON  V.  ThOMPBOK. 

Hmkis  Ebtatxl — Alienation  Of, — Omneyonoe. — MonMimmU, — JftfonirwMiilL — 
A.  owned  a  qaarter  nection  of  land,  acrow  which,  running  north  and  sonth, 
at  a  distance  of  less  than  twentj-fiye  rods  from  the  west  line  thereof,  a 
highwa/  was  located.    He  oonvejed  to  B.  a  portion  of  such  land,  hj  a 
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•  deed  describing  the  portion  conveyed  as  the  whole  quarter  section,  "  less 
a  strip,  twentj*fiTe  rods  in  width,  off  the  east  side  of  said  premises ; 
and,  also,  less  a  strip,  twenty-five  rods  in  width,  off  the  west  side  of  said 
described  quarter  section,  containing  one  hundred  acres,  be  the  same 
more  or  less ;  expressly  reserving  a  right  of  way,  from  the  east  side  of 
said  premises,  across  said  premises,  to  the  highway  on  the  west  side  of 
said  premises.'' 

Hddy  that,  though  thereby  including  a  portion  of  the  strip  reserved  on  the 
west  side  of  said  quarter  section,  yet,  such  highway  constitutes  the 
western  boundary  line  of  the  portion  conveyed. 

Bame. — Where  a  tract  of  land,  conveyed  by  deed,  is  therein  described  in 
one  way  by  measurements,  and  in  another  and  difierent  way  by  momif- 
ments,  the  latter  description  must  control. 

From  the  Elkhart  Circuit  Court. 

jR,  M.  Johnson  and  J,  D.  Ostomy  for  appellant. 
J.  H.  Baker  and  J.  A.  8.  MitcheUj  for  appellee. 

Perkins,  J. — Complaint  in  a  suit  to  recover  land. 
Answer,  the  general  issue.  Trial  by  jury.  Verdict  for 
defendant.  Motion  for  a  new  trial  denied.  Judgment  on 
the  verdict.    The  evidence  is  not  in  the  record. 

The  court  instructed  the  jury  as  follows : 

*^  The  court  deems  the  whole  matter  at  issue,  between 
the  parties  in  this  case,  to  be  settled  by  the  deed  executed 
hj  the  plain tifi*,  to  one  Cornish,  under  whom  the  defend** 
ant  claims  title  to  the  land  in  controversy,  and  will, 
therefore,  instruct  you  upon  that  point  only.  By 
this  deed,  which  the  defendant  puts  in  evidence, '  the 
plaintiff  conveyed  certain  land  to  Cornish,  who,  after- 
wards, conveyed  the  same  to  the  defendant.  The  deed 
from  the  plaintiff  to  Cornish  reads  as  follows  : 

" '  By  this  deed,  I,  David  S.  Simonton,  and  Emily  Simon- 
ton,  the  wife  of  David  8.  Simonton,  of  the  county  of  Elk- 
hart, in  the  State  of  Indiana,  convey  and  warrant  unto 
James  Cornish,  of  Elkhart  county,  State  of  Indiana,  the 
following  described  piece  or  parcel  of  land,  situated  in 
the  county  of  Elkhart,  in  the  State  of  Indiana,  to  wit,  the 
south-east  quarter  of  section  eight,  in  township  thirty-eight, 
north,  range  five,  east,  less  a  strip,  twenty-five  rods  in  width, 
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off  the  east  side  of  said  described  premises,  and,  also,  less  a 
strip,  twenty-five  rods  in  width,  off  the  west  side  of  said 
described  quarter  section,  containing  one  hundred  acres 
of  land,  be  the  same  more  or  less,  expressly  reserving  a 
right  of  way  from  the  east  side  of  said  premises,  across 
said  premises,  to  the  highway  on  the  west  side  of  said 
premises,  for  the  sum  of  three  thousand  dollars.  In  wit- 
ness whereof,    *    *    * ' 

"  It  is  a  rule  of  law  that  the  intent  of  the  parties  must 
be  ascertained  from  the  deed,  and,  when  so  ascertained, 
that  intent  must  govern  as  to  the  land  conveyed  by  the 
deed.  And  another  rule  is,  that  where  monuments  and 
measurements  are  both  referred  to  in  a  deed,  and  there  is 
any  conflict  between  the  monuments  so  referred  to  and 
the  measurements  given  in  the  deed,  the  monuments  are 
to  govern  and  control  the  location  of  the  land,  in  prefer- 
ence to  the  measurements ;  and  the  reason  is,  that  it  is 
quite  easy  to  err  in  making  measurements,  but  th6  loca- 
tion of  fixed  monuments,  such  as  roads  and  the  like,  may 
be  definitely  ascertained  and  proved.  K  the  deed  from 
the  plaintiff  to  Cornish  had,  after  describing  the  land  by 
measurements,  stopped  there,  then  the  rights  of  the  parties, 
as  to  the  land  conveyed,  would  have  been  determined  by 
sudi  measurements ;  but  the  deed  did  not  stop  there ;  it 
went  on  to  say,  *  expressly  reserving  a  right  of  way  from 
the  east  side  of  said  premises,  across  said  premises,  to  the 
highway  on  the  west  side  of  said  premises.'  The  evi- 
dence t^nds  to  show,  that,  if  the  measurements  mentioned 
in  the  deed  are  to  control  in  the  location  of  the  land, 
there  would  be  a  strip  of  land,  about  two  rods  wide,  lying 
along  the  road,  and  parallel  to  the  west  line  of  the  land 
so  conveyed,  and  between  it  and  the  road,  which  was  not 
conveyed  by  the  deed,  and  which  the  plaintiff  now  claims 
in  ihiB  action.  The  latter  clause  in  the  deed,  however, 
which  I  have  read  to  you,  refers  to  the  road  as  being  the 
western  boundary  of  the  land,  and,  for  the  purposes  of 
this  action,   it    must   be    presumed    that  the    plaintiff 
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intended  to,  and  did,  convey  the  whole  of  the  land  to 
Cornish,  extending  west  to  the  road.  By  this  reference 
in  the  deed  to  the  road,  it  became  a  fixed  monument,  and 
it  must  be  held,  as  between  these  parties,  that  the  land,  as 
conveyed  to  Cornish,  actually  came  out  to  the  road, 
although,  by  the  measurement  given  in  the  de^,  it  would 
not  do  so.  The  court  charges  you  that  this  deed  fixes  the 
road  as  the  western  boundary  of  the  land,  and  you  are 
bound  to  accept  it  as  the  western  boundary;  and,  if  the 
road  has  not  been  changed  since  Cornish  went  into  pos- 
session under  his  deed,  the  defendant  is  the  owner  of  the 
land  in  controversy,  it  not  being  controverted  but  that  the 
defendant  owns  all  the  land  purchased  by  Cornish,  of  the 
plaintiff,  and  described  in  his  deed." 

The  plaintiff  excepted  to  the  giving  of  the  foregoing 
instruction,  and  asked  the  court  to  give  the  following : 

^'  The  defendant  claims,  that,  by  the  description  of  the 
land  and  recitals  in  the  deed  from  the  plaintiff  to  Cornish, 
the  land  actually  conveyed  by  said  deed  must  be  held  to 
extend  to  the  road,  on  the  west,  and  that,  as  between  these 
parties,  it  must  be  conclusively  presumed  that  the  intent  of 
the  parties  was  to  convey  all  the  land,  up  to  the  road,  and 
leaving  the  road  as  the  western  boundary  thereof;  and, 
on  the  other  hand,  it  is  contended  by  the  plaintiff  that 
the  measurements  must  govern  as  to  the  location  of  the 
land ;  and  that,  according  to  such  measurements,  there  is 
a  strip  of  land  between  its  western  boundary  and  the 
road.    The  description  and  recital  are  as  follows : ' 

"  *  The  following  described  piece  or  parcel  of  land,  situ- 
ated in  the  county  of  Elkhart,  in  the  State  of  Indiana,  to 
wit,  the  south-east  quarter  of  section  eight,  in  township  thir- 
ty-eight, north,  range  five,  east,  less  a  strip,  twenty-five  rods 
in  width,  off  the  east  side  of  said  described  premises,  and, 
also,  less  a  strip,  twenty-five  rods  in  width,  off*  the  west 
side  of  said  described  quarter  section,  containing  one  hun- 
dred acres  of  land,  be  the  same  more  or  less,  expressly 
reserving  a  right  of  way  from  the  east  side  of  said  prem- 
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ises,  across  said  premises,,  to  the  highway  on  the  west  side 
of  said  premises.' 

^^  The  coart  instructs  you  on  this  point,  that  if,  in  describ* 
ing  land  in  a  deed,  monuments,  such  as  roads  or  fixed  oh* 
jects,  are  referred  to  for  the  purpose  of  describing  the  land, 
then  those  monuments  will  control  and  determine  the 
location  of  the  lands  in  preference  to  the  measurements; 
but  if  such  monuments  are  merely  referred  to  in  the 
deed  for  some  other  purpose,  and  not  for  the  purpose  of 
a  description  of  the  land,  then  the  measurements  may 
control  in  preference  to  the  monuments.  In  the  deed 
from  the  plaintifi*  to  Cornish,  the  reference  to  the  road,  as 
being  on  the  west  side  of  the  land,  is  made  in  fixing  the 
extent  of  the  way  reserved  through  the  land ;  and,  unless 
yoQ  believe  from  the  evidence  that  such  recital  in  the 
deed  misled  Cornish  when  he  bought  the  land,  and,  from 
that  and  other  facts  proved,  he  was  led  to  believe  the  land 
Actually  came  out  to  the  road,  then  the  recital  will  not 
govern  and  control  the  measurements  in  this  case."  Which 
instruction  the  court  refused  to  give,  and  the  plaintiff 
excepted. 

The  evidence  is  not  in  the  record,  but^ .  in  lieu  thereof, 
a  statement  that  parties  introduced  evidence  tending  to 
sustain  their  respective  sides  of  the  issues  in  the  cause. 

There  were  four  paragraphs  of  answer  filed,  in  addi- 
tion to  the  general  denial.  A  demurrer  was  overruled  to 
the  second,  third  and  fifth,  and  sustained  as  to  the  fourth ; 
but,  as  all  defences  could  be  given  in  this  case,  under  the 
general  denial,  we  have  not  considered  the  rulings  on  the 
demurrers* 

The  appellant  has  furnished  the  following  plat  of  the 
ground  in  controversy,  in  illustration  of  the  subject : 
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"8.  E.  i,  Bee  8,  Tp.  88,  N.,  E.  5,  E. 


"BIMONTON  DESCEnmON. 

"Beg.  5.78  chs.  K  ot  N.  W.  «>r,S.  E.  J,  sec.  8,  t'p.  88,  N.,  B.  6,  E.,  dience 
E.  .02  chi.,  thence  a  37.78  ch»,  thenoe  W.  .61  dM.,  thence  to  begj  eait- 
lutiii«  2J34  acre&  Gm.  T.  Aokb,  a  K  a 

"The  quaf  IcT  Bection  ii  i«preKnt«d  bj  the  boimduiea  A.  B.  C  D.  aod  E." 

The  record  does  not  adviae  as  of  the  ground  npon 
which  the  court  refnsed  the  instruction  aeked  by  the 
plaintiff.  It  may  have  been  becanae  it  asBumed  facts  not 
proved,  or  admitted.  It  may  have  lieen  because  the  court 
did  not  consider  the  instruction  as  enunciating  the  law. 
Under  these  circumstances,  we  shall  not  farther  notice  it. 

^e  think  the  deed  of  the  plaintiff  to  Comish  conveyed 
"to  the  latter  the  strip  of  land  in  qnestion.    This  being  so. 
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other  questioDB  raised  in  the  cause  are  unimportant. 
The  deed  contains  two  designations  of  the  western 
boundary  of  the  land  sold;  one  is,  that  it  is  a  line  twenty- 
five  rods  from  the  western  boundary  of  the  quarter  sec- 
tion ;  the  other,  that  it  is  the  highway  on  the  western 
side  of  the  premises  sold.  And  the  question  is,  which  is 
to  govern  ?  The  rule  of  law  is,  in  such  cases,  that  monu- 
ments, fixed,  natural  or  artificial  objects,  cognizable  by 
senses,  control  distances.  The  reason  of  this  rule  is  said 
to  be,  and  it  is  certainly  a  good  one,  that  parties  are  sup- 
posed to  inspect  land  before  or  at  the  time  of  purchase, 
in  which  inspection  they  can  easily  recognize  visible 
monuments,  and  thus  acquire  a  definite  idea  of  the 
boundaries  of  the  land,  which  they  could  not  acquire  by 
measuring  distances  with  the  eye.  The  Buffalo^  etc.^  JJ. 
Co.  V.  Stigdery  61  N.  Y.  348. 

'  Looking,  now,  to  the  plat  in  this  opinion,  and  suppos- 
ing the  parties  to  be  standing  in  view  of  the  ground,  and 
the  grantor  to  give  to  the  grantee,  the  following  descrip- 
tion of  the  land  which  he  was  selling  him, "  The  south-east 
quarter  of  section  eight,  in  township  thirty-eight,  north, 
range  five,  east,  less  a  strip,  twenty-five  rods  in  width,  off 
the  east  side  of  said  described  premises,  and,  also,  less  a 
strip,  twenty -five  rods  in  width,  oS  the  west  side  of  said 
quarter  section,  containing  one  hundred  acres  of  land,  be  the 
same  more  or  less,  expressly  reserving  a  right  of  way  from 
the  east  side  of  said  premises,  across  said  premises,  to  the 
highway  on  the  west  side  of  said  premises,"  What  would 
the  grantee  understand  to  be  the  west  boundary?  A 
reservation  is  something  taken  out  of  the  premises  con- 
veyed. It  became  necessary  and  proper,  therefore,  in  de- 
fining the  extent  of  his  reservation,  for  the  grantor  to  re- 
describe  the  boundaries  of  the  land  conveyed.  His  reser- 
vation, in  substance,  is  this :  expressly  reserving  a  right 
of  way  from  the  east  boundary  of  the  premises  I  have 
conveyed  to  you,  across  the  said  premises,  to  the  highway, 
which  is  the  west  boundary  of  the  said  premises.    It 
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could  be  understood  to  mean  nothing  else,  and  it  is  unrea- 
sonable to  suppose  that  the  purchaser  of  this  farm  would 
be  knowingly  purchasing  it,  less  a  narrow  strip  of  a  few 
feet,  that  would  cut  him  off  from  the  highway ;  and  it  is 
the  more  reasonable  supposition  that  the  vendor  was  only 
reserving  the  strip  of  land  that  lay  upon  the  west  side 
of  it. 
The  judgment  is  affirmed^  with  costs. 


Powell  v.  DeHart. 

Real  Eotate. — Judicial  Sale  (^.—rRedempUon  of. — Adion  fir  Bent  6y  i\cr- 
thoMT  at  Sheriff* B  Sale, — Partiee. — Where,  by  virtue  of  a  decree  of  court 
against  one  defendant  in  nn  action,  his  real  CFtale  is  sold  to  satisfy  a 
judgment  against  a  codefendant,  for  the  payment  of  a  sum  of  money, 
and,  the  same  remaining  unredeemed  for  the  year  immediately  following 
such  sale,  it  is  conveyed,  by  the  proper  officer,  to  the  purchaser  at  such 
sale,  the  latter,  dnd  not  the  former,  defendant  is  liable  to  such  purchaser, 
for  the  rent  thereof  for  such  year. 

Sake. — LasuUord  and  TemmL — A  conveyance  of  the  land  of  a  judgment 
debtor,  by  virtue  of  a  sale  thereof  upon  an  execution  or  decree,  does  not 
create  the  relation  of  landlord  and  tenant,  between  the  person  receiving 
such  conveyance  and  such  debtor. 

Same. — Pleading, — ComplainL — Justiee  (/  the  Peaoe, — In  a  suit  commenced 
in  the  court  of  a  justice  of  the  peace,  the  complaint  ia  sufficient  if  it 
states  the  cause  of  action  in  such  manner  that  the  defendant  is  thereby 
informed  of  the  nature  of  the  plaintiff's  claim,  and  that  a  judgment 
thereon  will  be  a  bar  to  another  suit  for  the  same  cause,  though,  if  filed 
as  a  complaint  for  the  same  cause,  in  an  action  commenced  in  the  circuit 
court,  it  might  be  insufficient 

From  the  Marion  Circuit  Court. 

J.  S.  TarkingtoUj  for  appellant. 

G  Carter y  for  appellee. 

HowK,  J. — This  action  was  commenced  by  the  appellee, 
as  plaintiff,  against  the  appellant,  as  defendant,  before  a 
justice  of  the  peace  of  Marion  county,  Indiana. 
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Appellee's  complaint  alleged,  in  substance,  that  by  vir- 
tne  of  a  decree,  issued  in  a  cause  wherein  appellee  was 
plaintifi',  and  appellant  and  others  were  defendants,  to 
the  sheriff  of  said  county,  by  the  clerk  of  the  superior 
court  of  said  county,  which  decree  was  in  favor  of  ap- 
pellee and  against  said  defendants,  said  sheriff  did,  on 
November  15th,  1873,  sell  to  appellee  a  certain  lot,  par- 
ticularly described,  in  Indianapolis,  Marion  county,  In- 
diana, and  issued  his  certificate  of  said  sale  to  appellee ; 
that  at  the  time  of  the  rendition  of  said  decree,  and  at 
the  time  of  said  sale,  appellant  was  the  owner  of  said 
property  and  in  possession  thereof,  and  remained  in  pos- 
session thereof  from  the  day  of  said  sale  till  July  18th, 
1874,  on  which  day  he  conveyed  away  his  right  of  re- 
demption in  said  property ;  that  on  December  12th,  1874, 
the  said  sheriff,  by  virtue  of  said  decree  and  certificate, 
conveyed  said  property  to  appellee,  who  then  owned  the 
same;  that  the  reasonable  rents  of  said  premises,  from 
November  15th,  1878,  to  July  18th,  1874,  amounted  to 
two  hundred  dollars ;  that  the  appellant  had  not  paid  the 
same,  nor  any  part  thereof,  to  the  appellee,  although  often 
requested  thereto;  and  appellee  demanded  judgment  for 
two  hundred  dollars,  and  for  all  other  proper  relief. 

Appellant  demurred  to  this  complaint,  for  the  want  of 
sufficient  facts  therein  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled,  and  the  cause  was  tried  by 
the  justice ;  which  trial  resulted  in  a  finding  and  judg- 
ment, in  favor  of  appellee  and  against  appellant,  for  the 
sum  of  one  hundred  and  forty-four  dollars,  from  which 
judgment  the  appellant  duly  appealed  to  the  court  belo.w. 

The  appellant  refiled  his  demurrer  to  appellee's  com- 
plaint, which  demurrer  was  overruled  by  the  court  below, 
and  to  this  decision  appellant  excepted.  And  the  cause 
was  then  tried  by  the  court,  without  a  jury,  and  a  find- 
ing made  and  judgment  rendered,  in  favor  of  appellee 
and  against  appellant,  for  the  sum  of  one  hundred  and 
forty-four  dollars,  and  costs. 
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On  written  causes  filed,  appellant  then  moved  the  court 
below  for  a  new  trial,  and  the  motion  was  overruled,  and 
appellant  excepted. 

The  evidence,  ou  the  trial  in  the  court  below,  is  prop- 
erly in  the  record. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

1st.  The  overruling  of  appellant's  demurrer  to  appel- 
lee's complaint; 

2d.  The  overruling  of  appellant's  motion  for  a  new 
trial;  and, 

3d.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

It  is  well  settled  law,  in  this  State,  that,  in  suit  \  origi- 
nating before  a  justice  of  the  peace,  the  statemei.'*.  of  the 
plaintiff's  cause  of  action  will  be  sufficient,  if  it  will  in- 
form the  defendant  of  the  nature  of  the  plaintiff's  claim^ 
and  be  so  explicit  that  a  judgment  in  the  suit  may  be  used 
as  a  bar  to  another  action  for  the  same  cause,  dark  v. 
Benefiely  18  Ind.  405 ;  and  MUhdland  v.  Pence^  11  Ind.  208. 

We  think  that  the  complaint  in  the  case  at  bar,  while 
it  would  be  clearly  insufficient  in  an  action  commenced 
in  a  court  of  record,  did  inform  the  defendant  of  the  na- 
ture of  the  plaintifi''s  claim,  and  that  the  judgment  in 
this  suit  might  be  readily  used  aa  a  bar  to  another  suit 
for  the  same  cause  of  action.  Therefore,  we  hold,  that 
the  complaint  in  this  action,  originating,  as  it  did,  before 
a  justice  of  the  peace,  was  sufficient.  This  disposes  of 
the  first  and  third  alleged  errors  in  this  cause. 

The  second  alleged  error  was  the  decision  of  the  court 
below,  in  overruling  appellant's  motion  for  a  new  trial. 

It  is  very  evident,  that  the  appellee  founded  his  right 
of  action  against  the  appellant,  in  this  suit,  upon  the  last 
clause  of  the  2d  section  of  the  statute  of  this  State  for 
the  redemption  of  real  property,  or  any  interest  therein, 
sold  on  execution  or  order  of  sale,  etc.,  approved  June 
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4th,  1861.   2  R.  S.  1876,  p.  220,  note  a.   The  clause  referred 
to  is  in  these  words  : 

"  The  judgment  debtor  shall  be  entitled  to  the  posses- 
sion of  the  premises  for  one  year  after  the  sale,  and  in 
case  they  are  not  redeemed  at  the  end  of  the  year  as  pro- 
vided in  this  act,  he  shall  be  liable  to  the  purchaser  for 
their  reasonable  rents  and  profits." 

This  language  is  too  plain  for  construction.  It  clearly 
imposes  a  liability,  in  the  event  of  the  non-redemption  of 
lands  or  lots  sold  by  the  sheriif,  for  their  reasonable  rents 
and  profits,  for  the  year  in  which  they  might  have  been 
redeemed,  in  favor  of  the  purchaser,  upon  the  judgment 
debtor,  and  upon  no  one  else.  It  is  not  the  owner  of  the 
equity  of  redemption,  nor  the  tenant  in  possession,  but  it 
is  the  judgment  debtor,  as  such,  the  man  who  owes  the 
money,  whom  the  statute  makes  liable  to  the  purchaser, 
for  the  reasonable  rents  and  profits  of  the  premises,  sold 
at  sheriff's  sale,  for  the  year  that  the  purchaser  is  not  en- 
titled to  the  possession,  if  the  premises  are  not  redeemed 
in  the  mode  prescribed  by  law.  And  where,  as  in  this 
case,  the  purchaser  at  a  sheriff's  sale  of  lands  or  lots  brings 
his  action,  under  the  statute,  for  th4  recovery  of  the  rea- 
sonable rents  and  profits  of  the  premises  purchased,  for  the 
year  that  he  was  not  entitled  to  the  possession  thereof, 
he  must  bring  his  action  against  the  judgment  debtor,  or 
he  can  not  recover.  It  is  not  the  relation  of  landlord 
and  tenant,  which  creates  this  liability,  for  clearly  that 
relation  does  not  exist,  during  the  year  in  question.  But 
the  liability  is  a  quasi  penalty,  in  the  nature  of  interest 
or  damages,  which  the  law  gives  the  purchaser,  for  the 
year  that  he  is  deprived  of  the  use  of  his  money  invested 
in  the  purchase,  and  is  not  entitled  to  the  possession  of 
the  property  purchased ;  and,  very  properly,  it  seems  to 
ns,  this  penalty  is  imposed  by  law  upon  the  man  who 
owes  and  ought  to  pay  the  judgment, — ^the  judgment 
debtor. 

Vol.  LV.— 7 
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In  appellant's  motion,  in  the  court  below,  among  the 
causes  assigned  for  a  new  trial  of  this  cause,  were  these : 

1st.  That  the  finding  of  the  court  was  not  sustained  by 
sufficient  evidence;  and, 

2d.    That  the  finding  of  the  court  was  contrary  to  law. 

Among  the  evidence  produced  by  the  appellee,  on  the 
trial  in  the  court  below,  was  a  certified  copy  of  the  judg- 
ment or  decree,  mentioned  in  his  complaint.  This  was 
necessary  and  material  evidence,  which  appellee  was 
bound  to  produce;  for  without  it  he  could  not  prove  the 
cause  of  action  stated  in  his  complaint.  But  this  certi- 
fied copy  of  the  judgment  or  decree,  under  which  the  ap- 
pellee became  the  purchaser,  and  subsequently  the  owner, 
of  the  lot  described  in  his  complaint,  proved  that  the  ap- 
pellant was  not,  but  that  another  man  was,  the  judgment 
debtor,  in  said  judgment  or  decree.  Upon  this  evidence, 
the  finding  of  the  court  below,  in  this  action,  for  the  rea- 
sons already  given,  should  have  been  for  the  appellant, 
the  defendant  below.  And,  in  our  opinion,  the  court 
below  erred,  in  overruling  appellant's  motion  for  a  new 
trial. 

This  decision  is  in  strict  harmony  with  the  decision  of 
ibis  court,  in  the  case  of  Clements  et  ux.  v.  Bobinaonj  54 
Ind.  699,  at  the  present  term,  where  the  above  cited  clause 
of  our  redemption  act  is  carefully  considered  and  passed 
upon. 

The  judgment  is  reversed^  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  sustain  appellant's 
motion  for  a  new  trial,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 
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Hatks  V.  The  Statb. 

CBDONAii  Law. — Keeping  Oaming  Apparatus, — ^The  keeping  of  a  gaming 
apparatufl,  oommonly^  called  a  **  trick  knife/'  for  the  purpose  of  wager- 
ing, winning  and  gaining  money  and  articles  of  Talue  thereon,  is  a  mis- 
demeanor, and  not  a  felonj. 

GAMSi—B^eal  of  iSShxhOes.— 0>iuenK<um  af  <Si(a<ute8.— Section  88  of  the  act  of 
1852,  defining  felonies,  (2  R.  a  1876,  p.  442 )  so  far  as  it  relates  to  the 
keeping  of  gaming  apparatus,  is  repealed,  by  implication,  by  the  act  of 
March  15th,  1875,  (2  B.  S.  1876,  p.  480 )  amending  the  74th  section  of  the 
act  of  1852,  defining  misdemeanors. 

Prom  the  Allen  Criminal  Circuit  Court. 

A.  ZoUarSy  J.  F.  Morrison  and  F.  T.  ZollarSy  for 
appellant. 

S.  M.  Henchy  Prosecuting  Attorney,  for  the  State. 

WoBDSN,  C.  J. — Hayes,  the  appellant,  and  two  others 
were  jointly  indicted  for  being  the  keepers  of  a  certain 
gaming  apparatus,  commonly  called  a  ^^  trick  knife,''  for 
the  purpose  of  wagering,  winning  and  gaining  money 
und  articles  of  value  thereon.  He  was  put  upon  trial 
separately,  the  jury  returning  a  verdict  of  guilty,  and 
that  the  appellant  be  imprisoned,  in  the  state-prison,  for 
the  period  of  one  year,  and  that  he  be  disfranchised  for 
a  like  period.    Judgment  was  rendered  accordingly. 

The  question  is  raised,  whether  the  acts  charged  consti- 
tute a  felony,  or  only  a  misdemeanor. 

The  act  of  1852  (see  2  B.  S.  1876,  p.  442,  sec.  88,) 
makes  the  offence  charged  a  felony.  It  provides,  that 
<'  Any  person  who  shall  be  the  keeper  of  any  gaming  ap- 
paratus for  the  puipose  of  winning  or  gaining  any  article 
of  value,  *  ^  ^  shall  be  deemed  a  professional  gam- 
bler, and  upon  conviction,  shall  be  imprisoned  in  the 
State's  prison  not  less  than  one  year,  nor  more  than  five 
years,  and  be  disfranchised  for  any  determinate  period ; 
or  may  be  imprisoned  in  the  county  jail  not  less  than 
three  nor  more  than  six  months,  and  disfranchised  for 
any  determinate  period." 
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At  the  same  Bession  of  the  Legislature,  but  four  days 
later,  the  act  defining  misdemeanors  and  prescribing  the 
punishment  thereof  was  approved;  the  74th  section  of 
which  (see  2  G.  &  U.  p.  477)  provided,  that, 

"  Every  person  who  shall  be  the  keeper  or  exhibitor  of 
any  gaming  table,  roulette,  shuffle-board,  faro-bank,  nine- 
pin  or  tenpin  alley,  or  billiard  table,  for  the  purpose  of 
wagering  any  article  of  value  thereon,  shall  be  fined  not 
exceeding  one  thousand  dollars,  to  which  may  be  added 
imprisonment  not  exceeding  six  months." 

In  the  case  of  The  State  v.  Hope^  15  Ind.  474,  the  de- 
fendant was  indicted  for  keeping  billiard  tables ;  and  it 
was  held,  that,  inasmuch  as  that  the  latter  statute  men- 
tioned that  kind  of  tables,  the  keeping  of  which  for  the 
purpose  specified  was  made  a  misdemeanor,  the  latter 
statute,  by  implication,  repealed  the  former,  so  far  as  it 
included  billiard  tables,  under  the  general  term  ^<  gam- 
ing apparatus." 

In  The  State  v.  ThomaSy  50  Ind.  292,  the  defendant  was 
indicted  for  keeping  a  gaming  apparatus,  called  a  '^  wheel 
of  fortune,"  and  it  was  held,  that,  as  the  misdemeanor  act 
did  not  mention  a  '^  wheel  of  fortune,"  the  keeping  of  it 
was  not  made  a  misdemeanor,  but  continued  a  felony, 
under  the  statute  first  above  set  out. 

Thus  stood  the  law  when,  in  1875,  the  74th  section 
of  the  misdemeanor  act  was  amended  so  as  to  read  as 
follows : 

"  Every  person  who  shall  be  the  keeper  or  exhibitor  of 
any  gaming  table,  roulette,  shuffle-boards,  faro-bank,  nine- 
pin  alley  or  billiard  table,  or  any  other  gaming  apparatus, 
for  the  purpose  of  wagering  any  article  of  value  therein, 
shall  be  fined  not  exceeding  one  thousand  dollars,  to 
which  may  be  added  imprisonment  not  exceeding  six 
months."    2  R.  S.  1876,  p.  480. 

The  amendment,  after  enumerating  certain  things, 
makes  the  keeping  of-  ^<  any  other  gaming  apparatus  "  for 
the  purpose  specified  a  misdemeanor,  punishable  by  fine, 
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to  which  impiiBonment,  in  the  county  jail^  as  we  Buppoee 
was  intended,  may  be  added. 

Thus  the  keeping  of  any  gaming  apparatus,  for  the 
purpose  specified,  is  made  a  misdemeanor,  instead  of  a 
felony. 

The  two  provisions  cannot  stand  together.  So  much 
of  the  act  herein  first  set  out  as  makes  it  a  felony  to  be 
the  keeper  of  any  gaming  apparatus,  for  the  purpose  in- 
dicated, is  impliedly  repealed  by  the  amendment  of  1875, 
which  makes  the  ofience  a  misdemeanor  only,  and  pun- 
ishes it  accordingly.  See  Bishop  on  Statutory  Crimes, 
sec.  168 ;  Smith  on  Const  Constr.,  sec.  776 ;  United  States 
V.  Ti/nen,  11  Wal.  88. 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial.  The  clerk  will  give  the  proper 
notice  for  a  return  of  the  prisoner. 


Grboort  v.  Schobnbll. 

BsFiiEViH. — Comirad, — Salt. — jBewtssum. — FrwidvlentBipretentaiionii, — ^In  an 
•ciioii  by  the  yendor,  agaimt  the  TCDdee,  to  rescind  a  contract  of  sale  of 
personal  property,  and  to  recover  poeBession  thereof,  on  account  of  alleged 
falae  and  fraudulent  representationa,  aa  to  his  solvency,  made  by  the 
latter,  to  the  former,  to  induce  him  to  part  with  such  property  on  the 
credit  of  the  vendee,  the  plaintiff  must  establish  the  facts,  that  the  al- 
leged representations  were  made  by  the  vendee ;  that,  at  the  time  they 
were  made,  they  were  false,  and  that  the  vendee  knew  them  to  be  false ; 
that  they  were  such  as  would  deceive  a  prudent  man ;  that  they  were  be- 
lieved by  the  vendor ;  and  that  they  induced  him  to  part  with  such 
property. 

Same. — ^Where  the  vendor  of  personal  property  is  induced  to  part  with  hia 
property,  on  the  credit  of  the  vendee,  not  on  account  of  false  and  fraudu- 
lent repreeentationa,  made  to  him  by  the  vendee,  but  on  account  of  confi- 
dence in  the  vendee,  acquired  in  prior  dealings  between  such  parties^ 
such  sale  is  valid,  and  can  not  be  rescinded,  nor  such  property  recovered 
back,  by  such  vendor,  on  account  of  such  fraud. 
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Same. — Eai^ieaHon, — ^Where,  on  account  of  fraud  practised  by  tbe  vendee, 
a  sale  of  personal  property  might  have  been  rescinded  and  poBsession  of 
the  property  recovered  by  the  vendor,  bat  the  latter,  with  full  knowledge 
of  such  fraud,  accepts  security  for  the  payment  of  the  purchase  price 
of  such  property  and  allows  such  vendee  to  retain  the  possession  thereof, 
until  it  is  levied  upon  by  an  officer  holding  a  writ  against  the  property 
of  such  vendee,  the  vendor  will  be  deemed  to  have  acquiesced  in  and 
ratified  such  Bale. 

Same. — Sale  of  Pnperiy  in  Busetnon  of  Another, — ^Property  of  the  value  of 
several  hundred  dollars,  which  had  been  levied  upon  by,  and  was  in  the 
possession  of,  an  ofllcer,  under  a  writ  against  the  property  of  the  owner 
thereof,  was,  whilst  so  held,  sold  by  him  to  a  third  person,  for  the  sum  of 
one  dollar,  but  possession  thereof  was  not  and  could  not  be  given,  bj  such 
owner,  to  such  purchaser ;  and  the  latter  thereupon  brought  suit  against 
the  former,  to  recover  the  possession  of  such  property. 

Hdd,  that  such  sale  was  invalid,  and  such  action  could  not  be  maintained. 

8uFBEME  CJouBT. — IVactiee, — AtsiffitmerU  (f  Error, — An  assignment  as  error, 
on  appeal  to  the' Supreme  Court,  of  matter  which  is  only  cause  for  a  new 
trial,  presents  no  question  for  decision. 

New  TbiaIm — Ckxuae  For, — **  Misconduct  of  the  prevaHing  party,"  "error 
of  law  at  the  trial  and  excepted  to  by  the  defendant,''  and  "misconduct 
of  the  jnry,"  are  too  vague  and  indefinite  to  constitute  grounds  for  a  mo- 
tion for  a  new  trial  of  a  cause. 

From  the  Huntington  Circuit  Court. 

U.  D.  Cole  and  B.  F.  Ibach,  for  appellant. 

W.  H.  TrammeUy  J.  W.  Gordon^  T.  M.  Brovme  and  W. 
C.  Lamb,  for  appellee. 

BiBDLB,  J. — ^Replevin  by  Frederick  Schoenell,  against 
James  G.  Gregory,  to  recover  the  possession  of  a  pair  of 
mules,  one  set  of  double  harness  and  one  wagon,  which, 
it  is  alleged,  were  the  property  of  Schoenell,  and  were 
wrongfully  taken  and  unlawfully  detained  by  Gregory. 

Demurrer  to  complaint  overruled.  Exceptions.  An- 
swer. Trial  by  jury.  Verdict  for  Schoenell.  Motion  for 
a  new  trial  overruled.    Exceptions.    Judgment 

The  causes  assigned  for  a  new  trial  are : 

"1st.    Misconduct  of  th^  prevailing  party ; 

"2d.  That  the  verdict  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law ; 
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'<  Fd.  Error  of  law  at  the  trial,  and  ezoepted  to  by  the 
defendant;  and, 

^  4th.  Misconduct  of  the  jury." 

The  first,  third  and  fourth  causes  are  not  sufficiently  spe- 
cific ;  they  present  no  question.  This  has  often  been  de- 
cided. See  Stewart  v.  Bitterskampj  54  Ind.  357,  this  term. 
The  second  cause  is  well  assigned. 

In  tiiis  court,  six  assignments  of  err6r  are  alleged.  The 
first  presents  no  question ;  the  second,  third,  fourth  and 
fifth  are  not  matters  to  be  assigned  as  error.  If  they  con- 
tain any  thing  of  substance  it  would  be  cause  for  a  new 
trial.  The  only  proper  assignment  of  error  is  the  sixth, 
^'  Overruling  appellant's  motion  for  a  new  trial ; "  and  as 
no  question  of  law  is  presented,  and  no  valid  cause  for  a 
new  trial  assigned,  except  the  sixth,  the  only  question 
properly  presented  for  our  consideration  is  the  sufficiency 
of  the  evidence  to  sustain  the  verdict. 

It  appears  by  the  evidence  that,  on  the  6th  of  August, 
1873,  Schoenell  sold  the  property  in  controversy  to  Greg- 
ory, for  five  hundred  and  twenty-five  dollars,  and  took  his 
note  for  the  amount.  The  next  morning  after  Schoenell 
sold  the  property,  he  went  to  Gregory,  as  he,  Schoenell, 
expresses  it,  ^^to  get  the  mules  back,  after  I  found  he  was 
in  bad  shape."  Schoenell  wanted  security,  and  proposed 
to  take  the  note  of  Booram  k  Gregory,  and  surrender 
Gregory's  note.  This  arrangement  was  agreed  to,  and 
Gregory  procured  the  note  of  Booram  &  Gregory  to 
Schoenell,  delivered  it,  and  received  back  his  own  note, 
which  was  cancelled.  Gregory  kept  the  property  till 
about  the  22d  of  November,  1878,  when  it  was  levied  on 
by  the  sheriff,  as  Gregory's  property.  While  the  property 
was  in  the  sheriff's  possession,  Gregory  sold  it  back  to 
Schoenell  for  one  dollar,  and  wanted  Schoenell  to  replevy 
it  from  the  sheriff,  which  he  refused  to  do,  but  brought 
this  suit  against  Gregory.  Before  suit,  Schoenell  de- 
manded the  property,  and  tendered  back  to  Gregory  the 
note  of  Booram  &  Gregory,  which  he  refused  to  receive. 
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So  far,  the  facte,  we  believe,  are  not  disputed  by  either 
party. 

The  suit  is  sought  to  be  maintained,  as  it  seems  by  the 
evidence  and  the  briefs  of  counsel,  upon  the  ground  that 
Gregory  obtained  the  property,  upon  the  original  pur- 
chase from  Schoenell,  by  fraud,  in  making  false  represen- 
tations; and,  therefore,  that  the  contract  may  be  re- 
scinded by  tendering  back  the  note  taken  for  the  prop- 
erty, and  demanding  its  return,  before  suit. 

The  testimony  of  Schoenell,  given  in  the  case,  is  as 
follows : 

"  Am  plaintiff';  owner  of  two  mules,  double  set  harness, 
nets,  wagon,  wood  rack,  etc,,  the  property  involved  in 
this  suit;  on  the  5th  or  6th  of  last  August,  some  one  on 
the  street  says  that  Gregory  wants  to  buy  a  pair  of  mules; 
I  went  to  him;  he  wanted  to  buy  my  black  team  and  the 
whole  rig ;  I  told  him  the  price  was  five  hundred  and 
fifty  dollars;  he  had  bought  Foust's  on  three  months' 
time,  and  wanted  mine  on  four  months' ;  I  took  them  up 
that  night ;  I  was  sick  that  day^  aujl  my  man  drove  them 
up,  and  I  went  with  them ;  I  took  the  note  that  night. 

'^Question  by  plaintiff.    Is  that  all? 

"  Answer.    Yes. 

"  I  forgot  to  say  that,  when  I  delivered  the  mules,  I 
asked  for  security ;  I  told  him  he  was  a  stranger  to  me ; 
he  said :  '  The  idea  of  security !  I  own  the  flax  mills,  and 
am  interested  in  one  at  Wabash ;  I  owe  some,  but  have 
three  dollars  to  one  I  owe,  and  have  money  in  bank ;  I 
don't  want  to  run  short  of  money ;  I  want  to  sell  either 
the  mill  here  or  the  one  at  Wabash,  to  make  a  furniture 
factory  at  one  place  or  the  other;'  said  he  had  offered  to 
trade  his  property  to  Morgan,  for  his  store ;  that  he  wanted 
to  buy  a  quarter  or  half  section  of  land,  as  an  experiment; 
I  went  to  Gregory  to  get  the  mules  back,  after  I  learned  he 
was  in  bad  shape ;  he  said  he  gave  a  mortgage  on  them 
to  Booram  A  Pease,  in  New  York,  and  would  write  to 
them  and  get  it  taken  oft*;  he  said  they  knew  he  had  not 
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paid  for  them,  but  he  gave  it  to  save  me  and  Mr.  Foust ; 
I  afterwards,  on  the  22d  day  of  November,  1873,  pur- 
chased the  mules  of  Gregory,  for  one  dollar;  he  had  tlic 
property  about  four  months ;  they  are  not  worth  as  much 
as  when  I  sold  them ;  damages,  one  hundred  dollars,  for 
use." 

Cross-examined  by  defendant's  attorney. 

"  Question.  You  said  Mr.  Gregory  was  a  stranger  to 
you.  Had  you  never  had  any  dealings  with  him  pre- 
viously to  this? 

*'  Answer.  Yes ;  he  had  bought  considerable  wood  of 
me. 

*^  Question.  Had  he  ever  owed  you  any  money  before, 
how  much,  and  had  he  always  paid  you  ? 

^'  Answer.  He  had  owed  me  as  high  as  two  hundred 
dollars  before,  and  had  always  paid  me. 

**  Question.  Now,  was  it  not  that  Gregory  had  owed 
you  money,  and  had  always  paid  you,  that  caused  you  to 
give  him  credit,  and  not  any  representations  of  his,  regard- 
ing what  property  he  owned  7 

"Answer.     Yes. 

^^  Question.  Did  you  not,  after  receiving  a  note  signed 
by  Gregory,  go  and  ask  him  to  give  you  one  in  the  name 
of  Booram  &  Gregory  ? 

"Answer..  I  heard,  in  the  evening,  after  I  had  delivered 
the  property  and  taken  the  note,  that  Booram  owned 
most  of  the  flax  mills,  and  next  morning  I  went  to  Greg- 
ory and  asked  him  for  a  note  signed  by  the  firm.  He 
said  his  boys  had  mislaid  his  printed  notes,  and  he  would 
write  one  and  hand  it  to  me.  He  afterwards  gave  me 
one  signed  by  the  firm  of  Booram  ft  Gregory,  and  I  de- 
livered up  the  one  first  given." 

This  is  all  the  testimony  given  by  SchoenelL 

Gregory,  in  his  testimony  given  in  the  case,  denies 
making  any  representations  whatever  about  his  property, 
at  the  time  he  bought  the  mules,  etc.,  and  denies  that 
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Schoenell  wanted  any  Becurity  on  the  note,  when  he  sold 
the  property  and  took  the  first  note. 

About  the  sale,  changing  the  notes,  and  in  other  re- 
spects, there  is  no  substantial  conflict  between  the  state- 
ments of  the  two  parties. 

The  above  is  all  the  evidence  given  in  the  case,  touch- 
ing the  fraud. 

It  such  a  case,  to  establish  fraud,  and  authorize  a  re- 
scission of  the  contract  for  that  cause,  the  representations 
made  must  have  been  such  as  were  calculated  to  deceive 
a  person  of  common  prudence;  they  nmst  have  been 
false,  and  known  to  be  false,  at  the  time,  by  the  person 
who  made  them,  and  the  person  to  whom  they  were  made 
must  have  believed  them  to  be  true,  and  relied  upon  them ; 
and  they  must  have  been  the  inducement  which  caused 
him  to  part  with  his  property.  A  fraud,  by  which  no  one 
is  deceived,  is  harmless,  in  law. 

In  seems  to  us  that  several  links  in  the  chain  of  evi- 
dence, necessary  to  support  the  appellee's  cause,  are  ab- 
sent. Whether  Schoenell  believed  the  representations 
made  to  him  by  Gregory  were  true  does  not  appear ;  and 
whether  they  were  false  appears  only  very  faintly ;  that 
the  representations  induced  Schoenell  to  part  with  his 
property  and  give  credit  to  Gregory,  does  not  appear; 
indeed,  the  evidence  tends  strongly  to  the  contrary.  Itis 
quite  plain  that  Schoenell  gave  credit  to  Gregory  because 
they  had  dealt  together  before,  and  Gregory  had  always 
paid  him. 

In  our  opinion,  the  fraud  is  not  proved.  We  do  not 
put  it  upon  the  question  of  the  weight  of  evidence,  but 
upon  the  ground  that,  as  to  some  material  points  neces- 
eary  to  be  proved  to  maintain  the  case,  there  is  no  evi- 
deuce.  Besides,  the  acquiescence  in  the  contract,  by 
Schoenell,  during  more  than  four  months,  and  till  the 
property  was  levied  on  as  the  property  of  Gregory,  is^ 
very  mtich  against  his  cause. 

On  another  ground : — There  is  no  evidence  whatever, 
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tending  to  show  that  the  note  made  by  Booram  k 
Gregory  to  Sehoenell,  for  the  property  in  dispute,  is  not 
valid,  and  the  makers  able  and  willing  to  pay  it.  Greg- 
ory was  not  bound  to  receive  back  the  note  and  rescind 
the  contract,  after  an  acquiescence  in  the  contract  so  long, 
by  Schoenell,  and  after  certain  rights  of  other  parties  to 
the  property  had  intervened. 

But  the  appellee  insists  that  he  has  a  right  to  hold  the 
property,  under  his  purchase  back  from  appellant  for  one 
dollar;  but  we  think  not.  That  sale  had  no  validity *- 
The  vendor  was  not  in  possession  of  the  property.  No 
delivery  was  made.  The  consideration  was  merely  nomi- 
nal. If  Schoenell  supposed  he  was  getting  a  right  to  the 
entire  property  for  one  dollar,  the  amount  is  so  inconsid- 
erable, compared  with  its  value,  that  the  contract  would 
bear,  upon  its  face,  as  against  the  rights  of  others  in  the 
property,  evidence  of  its  own  invalidity ;  and  if  he  sup- 
posed that  he  was  purchasing  whatever  interest  Gregory 
had  over  the  liens  upon  the  property,  the  act  of  buying  it 
back  would  be  a  recognition  of  Gregory's  title  to  it,  ac- 
quired by  his  original  purchase  from  Schoenell;  so,  in 
either  event,  we  think  he  can  not  maintain  his  title  under 
that  purchase. 

In  our  opinion,  the  court  erred  in  overruling  the  mo- 
tion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs. 

Cause  remanded,  with  directions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings. 


Naltkir  bt  al.  17.  Tappet. 

PlEADSfO. —  Written  AffreemerU. — Conatruetion  nf, — In  constming  and  giving 
efiect  to  a  written  agreement,  attached  to,  and  constituting  the  basis  of,  a 
pleading  which  also  alleges  the  terms  of  such  agreement,  in  detail,  the 
writing  itself  and  not  soch  allegations,  must  be  considered. 
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Sams. — Foredomre  q/*  Mortgoffe, — Dromisaory  Note, — Er tension  nf  Tmt  o^  Ay- 
menL — Collateral  Security. — Contract. — ^To  secure  an  extension  of  the  time 
of  payment  of  a  debt  evidenced  by  a  promissory  note  secured  by  a  mort- 
gage, a  purchaser  of  the  mortgaged  property  executed  to  the  payee  of 
such  note,  another  promissory  note,  payable  at  a  time  beyond  the  matu- 
rity, and  for  the  amount  of  the  principal  and-  interest,  of  the  former  note, 
with  the  agreement  that  such  former  note  and  such  mortgage  should  be 
deposited  at  a  certain  bank,  there  to  remain  until  the  maturity  of  the  lat- 
ter note ;  and  that,  upon  the  payment  of  the  latter  note,  the  payee  would 
deliver  up  such  former  note,  to  said  purchaser,  and  cancel  such  mortgage- 

Heldf  that,  upon  default  being  made  in  the  payment  of  such  latter  note, 
such  payee  was  entitled  to  have  a  judgment  upon  such  former  note, 
against  the  maker  thereof,  and  to  have  a  judgment  of  foreclosure  of  such 
mortgage,  against  said,  or  any  subsequent,  purchaser. 

From  the  Marion  Superior  Court 

N.  B.  Taylor^  F.  Band  and  E.  Taylor^  for  appellants. 
W.  MorroWy  N.  Trusler  and  J.  A.  Henryy  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  cause  alleged  that 
one  Charles  Stierle  and  the  appellant  Jacob  W.  Loeper,  on 
the  15th  day  of  December,  1869,  executed  to  the  appellee 
their  promissory  note  for  the  sum  of  forty-two  hundred 
and  eighty-three  dollars  and  fifty  cents,  payable  in  two 
years,  with  ten  per  cent,  interest  from  date,  and  including 
attorney  fees,  and,  to  secure  the  payment  thereof,  on  the 
same  day,  executed,  also,  mortgages  on  certain  real  estate, 
and  on  some  personal  property  pertaining  to  The  Eagle 
Brass  Works,  in  the  city  of  Indianapolis,  and  that  the  ap- 
pellant Naltner  had  since  become  the  owner  of  said  real 
and  personal  property,  subject  to  said  mortgages,  and  had 
assumed  to  pay  said  note  and  mortgages. 

The  prayer  of  the  complaint  was  for  judgment,  on  the 
note,  against  the  said  Stierle  and  Loeper,  for  the  foreclo- 
sure of  the  mortgages,  and  for  all  other  proper  relief. 

Stierle  not  having  been  served  with  process,  the  action 
was  dismissed  as  to  him.    Loeper  made  default. 

Naltner  answered  in  two  paragraphs : 

1st.    Li  general  denial. 

2d.    That  the  note  and  mortgages  sued  on  were  not 
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wholly  due  and  unpaid,  in  this,  to  wit,  in  consideration 
that  the  appellee's  said  note  was  not  fully  secured, 
on  account  of  the  insolvency  of  the  makers  thereof,  and 
for  the  reason  that  the  mortgaged  property  was  encum- 
bered by  older  mortgages,  and  that,  hence,  said  mortgages, 
in  the  complaint  mentioned,  did  not  afibrd  security  for 
more  than  half  the  amount  of  said  note ;  and  in  further 
consideration,  that  Robert  C.  Sturm  would  purchase  the 
mortgaged  property,  and  would,  on  the  15th  day  of  Octo- 
ber, 1870,  give  his  note,  with  Herman  Sturm  as  surety, 
for  the  amount  of  the  mortgage  debt  then  due,  to  wit, 
four  thousand  six  hundred  and  forty  dollars  and  forty- 
five  cents,  payable  in  four  years,  at  six  per  cent,  interest, 
payable  annually,  the  appellant  would  accept  said  note 
for  four  thousand  six  hundred  and  forty  dollars  and 
forty-five  cents,  in  payment  of  the  mortgage  debt ;  and 
the  said  Robert  C.  Sturm  did  thereupon  purchase  said 
mortgaged  property,  and  did  execute  his  note  to  the  ap- 
pellee for  that  amount,  and  on  said  terms,  with  the  said 
Herman  Sturm  as  his  surety,  and  deliver  it  to  the  appellee ; 
and  in  farther  consideration,  that  the  said  Robert  C. 
Sturm  did  assume  all  the  debts  of  the  firm  of  Stierle  & 
Loeper,  including  the  prior  mortgages  on  the  mortgaged 
property,  it  was  agreed  that  the  mortgages  and  the  note 
sued  on  were  to  stand  as  collateral  security  for  the  pay- 
ment of  said  note  for  four  thousand  six  hundred  and  forty 
dollars  and  forty-five  cents,  and  that  the  said  last  named 
note  should  be  the  principal  debt,  and,  when  paid,  should 
be  in  full  satisfaction  of  the  note  and  mortgages  sued  on ; 
and  the  said  If  altner  averred  that  the  interest  on  said  note 
for  fonr  thousand  six  hundred  and  forty  dollars  and  forty- 
five  cents  had  been  paid,  up  to  the  15th  day  of  October, 
1873,  and  that  he  had  purchased  said  mortgaged  property 
from  the  said  Robert  C.  Sturm,  and  assumed  the  pay- 
ment of  said  note  for  four  thousand  six  hundred  and  forty 
dollars  and  forty-five  cents,  and  no  other  debt  or  greater 
sum. 
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And  the  said  Naltner  further  alleged,  that  an  agree- 
ment, covering  the  terms  above  epecified,  between  the  ap- 
pellee and  the  said  Robert  C.  Sturm,  was  reduced  to  writ- 
ing and  signed  by  the  appellee,  a  copy  of  which  was  filed 
with  said  answer,  by  the  terms  of  which,  said  note  for 
four  thousand  six  hundred  and  forty  dollars  and  forty-five 
cents  became  the  real  debt,  and,  when  paid,  was  to  be  in 
full  satisfaction  and  discharge  of  the  said  two  mortgages, 
described  in  the  complaint,  and  that  said  Sturm  had  paid 
all  the  other  debts  of  the  said  Stierle  &  Loeper,  including 
the  said  prior  mortgages  on  said  mortgaged  property. 
The  said  Naltner  further  alleged,  that,  as  to  the  sum  of 
four  thousand  six  hundred  and  forty  dollars  and  forty-five 
cents,  with  interest  from  the  15th  day  of  October,  1878, 
and  attorney  fees,  and  costs,  he  could  not  gainsay,  but 
as  to  all  the  rest  and  residue  of  said  debt,  covered  by  the 
note  and  mortgages  sued  on,  he  said,  it  had  been  fully  paid 
and  satisfied,  and  the  note  for  four  thousand  six  hundred 
and  forty  dollars  and  forty-five  cents  substituted  therefor. 

The  copy  of  the  agreement  in  writing,  referred  to  by 
Naltner  in  the  foregoing  second  paragraph  of  his  answer, 
and  filed  with  it,  was  as  follows : 

'^  In  consideration  that  Robert  C.  Sturm  has  purchased 
all  the  property  and  effects  of  the  late  firm  of  Stierle  & 
Loeper,  known  as  The  Eagle  Brass  Works,  in  the  city  of 
Indianapolis,  upon  a  part  of  which  property  I  now  hold  a 
mortgage  to  secure  a  note  of  Stierle  &  Loeper  for  four 
thousand  two  hundred  and  eighty-three  dollars  and  fifty 
cents,  dated  December  15th,  1869,  and  due  in  two  years, 
drawing  ten  per  cent,  interest,  and  in  consideration  that 
the  said  Robert  C.  Sturm  has  assumed  to  pay  the  liabili- 
ties of  said  firm  of  Stierle  &  Loeper,  and  has  given  his 
note,  with  BL  Sturm  as  security,  for  the  amount  of  said 
indebtedness  of  Stierle  &  Loeper  to  me,  up  to  this  date, 
to  wit,  four  thousand  six  hundred  and  forty  dollars  and 
forty-five  cents,  payable  in  four  years,  at  six  per  cent,  in- 
terest, to  be  paid  annually,  now,  therefore,  in  considera- 
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tioQ  as  aforesaid)  I  agree  to  extend  the  payment  on  the 
note  and  mortgages  of  Btierle  k  Loeper,  four  years  &om 
October  15thy  1870.  And,  upon  the  payment  by  the  said 
Bobert  C.  Sturm  of  his  note,  extended  as  aforesaid,  I 
agree  and  bind  myself  to  deliver  up  to  him  the  note  of 
Stierle  t  Loeper,  and  to  cancel  said  mortgage ;  and  I 
agree  to  deposit  said  Stierle  &  Loeper's  note  and  mortgages 
at  the  First  National  Bank,  at  Indianapolis,  in  said  city, 
to  remain  there  until  the  said  Robert  C.  Sturm's  note  be- 
oomea  due  and  payable.  L.  C.  Tappet, 

«  October  15th,  1870.  By  Morrow  k  Tnisler.'? 

The  appellee  demurred  to  the  second  paragraph  of 
Kaltner's  answer,  alleging  that  it  did  not  state  facts  suffix 
cient  to  constitute  a  defence  to  the  complaint. 

The  court  sustained  the  demurrer,  to  which  Kaltner  ex- 
cepted. Kaltner  having,  during  the  pendency  of  the  de* 
murrer,  withdrawn  the  first  paragraph  of  his  answer,  and 
having  elected  to  stand  by  the  second  paragraph  thereof, 
notwithstanding  the  action  of  the  court  in  sustaining  said 
demurrer,  refused  to  answer  further. 

The  court  thereupon  found  that  there  was  due,  on  the 
note  sued  on,  the  sum  of  five  thousand  eight  hundred  and 
thirty-six  doDars  and  forty-six  cents,  and  rendered  judg- 
ment against  the  said  Loeper  for  that  sum,  and  also  de- 
creed a  foreclosure  of  the  two  mortgages,  described  in  the 
complaint,  and  executed  to  secure  the  payment  of  said 
note. 

That  judgment  was  affirmed,  on  an  appeal  to  the  gen- 
eral term  of  the  court  below. 

The  ruling  of  the  court,  in  sustaining  the  demurrer  to 
the  second  paragraph  of  Kaltner's  answer,  constitutes  the 
only  question  presented  to  us  here. 

In  arriving  at  a  conclusion  as  to  the  sufficiency  bf  this 
paragraph,  we  must  consider  the  force  and  effect  of  the 
alleged  agreement  between  the  appellee  and  the  said 
Bobert  C.  Sturm,  concerning  the  note  and  mortgages 
sued  on,  and  comprising  the  terms  and  conditions  on 
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which  said- Sturm  became  the  purchaser  of  the  mortgaged 
property.  The  paragraph  sets  out,  somewhat  in  detail, 
what  was  agreed  upon  by  and  between  the  appellee  and 
said  Sturm,  and  then  alleges  that  their  agreement  was  re- 
duced to  writing,  and  signed  by  the  appellee,  and  files  a 
copy  of  the  agreement,  as  thus  made  in  writing,  with  said 
paragraph.  In  determining  the  force  and  effect  of  the 
agreement,  we  are  not  to  consider  what  the  allegations  in 
the  paragraph,  concerning  it,  are,  merely,  but  must  look 
to  the  terms  of  it,  as  thus  reduced  to  writing,  and  as  ex* 
hibited  by  the  copy,  which  is,  in  legal  effect,  made  a  part 
of  the  paragraph.  It  is  a  well  settled  principle,  that,  when 
a  contract  or  agreement  is  reduced  to  writing,  it  must  be 
accepted  and  construed  as  thus  written. 

As  we  construe  this  agreement,  the  only  effect  which  it 
had,  or  was  intended  to  have,  on  the  note  and  mortgages 
sued  on,  was  to  extend  the  time  of  payment  considerably 
beyond  the  time  originally  specified  in  them ;  that  is  to 
say,  for  four  years  from  the  15th  of  October,  1870.  As 
this  suit  was  not  commenced  until  the  22d  day  of  Octo* 
ber,  1874,  more  than  four  years  after  the  date  above  indi* 
cated,  the  agreement  would  seem  to  have  already  per- 
formed its  office,  as  regards  the  extension  of  the  time  of 
payment. 

We  are  of  the  opinion  that  the  paragraph  was  insuffi- 
cient, and  that  the  court  did  not  err  in  sustaining  the  de* 
murrer  to  it. 

The  judgment  is  affirmed,  with  costs  and  two  per  cent, 
damages. 
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CbuuTY  GoMMissioNEBS. — I\noer9  of. — StatuU  Cotutrued, — Bridges, — Donation 
to  CknaUif  by  Individuals, — ^Under  aection  3d  of  ''An  act  to  provide  for  the 
erection  and  repair  of  bridges,"  etc.,  approved  March  8d,  1855,  the  board 
of  oommiflsionerB  of  a  county  hare  the  right  to  receive,  and  to  oolleet  hj 
suit,  a  rabecription  of  money,  in  writing,  made  by  an  individual,  as  a 
donation  to  such  county,  to  assist  in  the  erection  of  a  bridge  over  a 
stream  in  such  county. 

Samk. — Appeal. — ^Tlie  decision  of  the  board  of  commissioners  of  a  county, 
as  to  whether  public  convenience  demands  the  erection  of  a  bridge  over 
a  stream  in  such  county,  is  final,  and  can  not  be  appealed  from. 

Same. — Heading. — Building  Bridge  on  Pnvate  J^-operty. — ^To  an  action  by 
the  board  of  commissioners  of  a  county  to  recover  the  amount  of  a  sub- 
scription of  money,  made  by  an  individual  to  such  county,  as  a  donation 
to  assist  in  the  erection  of  a  bridge  over  a  stream  in  such  county,  it  is 
sot  sufficient  to  answer  that  such  board  had  no  power  to  erect  such 
bridge,  because  the  same  was  erected  upon,  and  became  a  part  of,  the 
road-bed  of  a  private  corporation,  and  for  the  use  of  which,  since  its 
erection,  such  corporation  charged  and  collected  toll,  and  that  such 
bridge  oooneded  no  highways  controlled  by  suoh  county  or  any  town- 
ship or  road  district  therein. 

Same. — Beseittion. — ^In  such  action,  to  an  answer  averring  that  such  sub- 
scription was  made  without  consideration  and  that,  before  the  erection 
of  such  bridge,  or  the  taking  of  any  steps  therefor,  the  defendant  had 
notified  the  plaintiff  thaJt  he  had  rescinded  and  withdrawn  such  subscrip- 
tion, a  reply  was  sufficient,  which  averred  that  the  plaintiff,  upon  the  • 
faith  of  the  defendant's  subscription,  had  incurred  great  expense  in  pre- 
paring and  advertising  for  proposals  for  letting,  and  had  let,  the  con- 
tract for  the  erection  of  such  bridge,  which,  since  such  notice  of  rescui- 
sion  and  prior  to  the  bringing  of  the  action,  had  been  ereeted. 

From  the  Marion  Superior  Court, 

jy.  W.  Harrington^  for  appellant. 

N.  B.  Taylor  J  F.  Rand  and  JF.  Taylor^  for  appellee. 

HowK,  J. — ^In  this  action,  the  appellee  was  plaintifi*,  and 
the  appellant  was  defendant,  in  the  court  helow. 

To  appellee's  original  complaint,  appellant's  demurrer, 

for  the  want  of  sufficient  &cts  therein  to  constitute  a 

cause  of  action,  was  sustained  hy  the  court  below,  in 

special  term.      Thereupon,  the  appellee  filed  what  is 
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termed  the  second  paragraph  of  its  complaint ;  hut  it  is 
really  the  only  complaint  properly  in  the  record,  and  it 
will  be  so  treated  and  termed  in  the  consideration  of  this 
cause. 

In  this  complaint,  the  appellee  alleged,  in  substance, 
that  on  the  Ist  day  of  March,  1874,  the  public  conven- 
ience, necessity  and  travel  of  Marion  county,  Indiana,  re- 
quired the  building  of  a  bridge  across  Pleasant  Run, 
where  the  same  crosses  the  contested  Pleasant  View  and 
Bethel  Gravel  Road,  south-east  of  the  city  of  Indianap- 
olis, in  said  Marion  county ;  that  the  estimated  cost  of 
said  bridge,  its  approaches  and  abutments,  amounted  to 
the  sum  of  five  thousand  eight  hundred  dollars,  that  be- 
ing the  estimated  value  made  by  the  Marion  county  en- 
gineer ;  that  the  appellee  was  not  disposed  to  appropriate 
any  part  of  said  sum,  unless  the  persons  in  the  neighbor- 
hood of  said  proposed  bridge,  and  those  interested  in 
having  said  bridge  built,  would  subscribe  a  sum  sufficient 
to  build  the  approaches  and  abutments  to  said  bridge, 
and  appellee  was  willing  to  appropriate  enough  to  build 
the  balance;  and  thereupon  several  persons,  including 
the  appellant,  being  in  the  neighborhood,  or  interested  in 
having  such  bridge  built,  made,  executed  and  delivered  to 
the  appellee,  under  the  name  and  style  of  "  The  Commis- 
sioners of  Marion  County,  Ind.,"  the  following  written 
agreement  to  wit : 

"Indianapolis,  Ind.,  March  11th,  1874. 

•*We,  the  undersigned,  hereby  subscribe  and  bind 
ourselves  to  pay  to  The  Commissioners  of  Marion  County, 
Ind.,  without  any  relief  whatever  from  valuation  or  ap- 
praisement lawsj  the  amounts  set  opposite  to  our  names, 
for  the  purpose  of  building  and  making  the  necessary 
abutments  and  approaches  for  an  iron  bridge  over  Pleas- 
ant Run,  where  the  same  crosses  the  contested  Pleasant 
View  and  Bethel  Gravel  Road,  south-east  of  the  city, 
when  the  necessary  amount  is  subscribed.  We  agree  to 
execute  our  notes  for  the  amount  subscribed,  payable  80 
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days  after  the  contract  is  let  for  bailding  the  same,  if 
notes  are  demanded." 

(Signed,  among  others,  by) 

«  J.  J.  Bingham,  $200.00.'' 

The  appellee  averred,  that  the  estimates  were  duly  made, 
by  the  county  engineer,  of  the  cost  of  making  the  ap- 
proaches and  abutments  to  said  bridge,  and  said  estimates 
amounted  to  the  sum  of  two  thousand  four  hundred  and 
seventy-five  dollars,  and  that  it  will,  and  actually  has,  cost 
that  sum  of  money  to  build  said  approaches  and  abut- 
ments to  said  bridge;  that  the  amount  actually  sub- 
scribed by  the  parties  signing  said  contract  was  two 
thousand  four  hundred  and  seventy-five  dollars,  which 
was  amply  sufficient  to  bnild  said  approaches  and  abut- 
ments  to  said  bridge;  that  on  the  faith  of  said  subscrip- 
tion, the  appellee,  on  the  17th  day.  of  June,  1874,  let  said 
contract  for  the  building  of  the  approaches  and  abut- 
ments of  said  bridge,  at  and  for  the  price  and  sum  of  two 
thousand  four  hundred  and  seventy-five  dollars,  which 
was  the  fair  and  reasonable  value  thereof,  and  at  the  same 
time  and  place  the  appellee  let  the  contract  for  the  iron 
work  and  completing  of  said  bridge,  at  the  sum  of  four 
thousand  dollars,  and  said  approaches  and  abutments  to 
said  bridge  were  actually  completed  before  the  8th  day  of 
August,  1874,  and  the  bridge  partially  completed  under 
said  contract;  and  that  more  than  thirty  days  had  elapsed, 
from  the  letting  of  said  contract  for  the  building  of  said 
approaches  and  abutments  to  said  bridge  and  of  said 
bridge,  before  the  institution  of  this  suit,  and  appellant 
had  due  notice  thereof,  and  that  no  note  of  any  kind 
had  been  demanded  of  appellant  for  his  said  subscription ; 
that  appellant  had  failed  and  refused  to  pay  said  subscrip- 
tion, and  the  same  was  then  due  and  wholly  unpaid.  And 
appellant  demanded  judgment  for  five  hundred  dollars, 
and  all  proper  relief. 

To  this  complaint,  appellant  demurred  for  the  want  of 
sufficient  facts  therein  to  constitute  a  cause  of  action ; 
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which  demurrer  was  overraled  by  the  court  below,  in 
special  term,  and  appellant  excepted. 

The  appellant  then  answered,  and  said  that  he  signed 
the  said  petition  and  subscription,  without  any  considera- 
tion whatever^  and  as  a  voluntary  aid,  only,  for  the  future 
erection  of  the  stone  work,  piers,  abutments  and  founda- 
tion for  a  contemplated  bridge  across  Pleasant  Run,  on 
the  line  of  the  Pleasant  View  and  Bethel  Gravel  Road, 
and  upon  no  other  or  different  consideration  or  purpose 
whatever;  that,  before  any  expenses  were  incurred,  or 
materials  furnished,  or  liabilities  of  any  kind  were  in- 
curred, or  acts  done  for,  towards  or  in.  connection  with 
said  work  or  materials  or  said  objects  contemplated  in 
and  by  said  petition  and  subscription,  sued  on,  by  the  ap- 
pellee or  any  one  holding  authority  so  to  do, — ^the  appel- 
lant rescinded  his  said  subscription  and  withdrew  his  said 
petition,  and  notified  t!he  appellee  that  he  rescinded  and 
withdrew  the  same,  and  that  he  would  not  be  held  liable 
on  the  said  subscription,  nor  pay  the  same  or  any  part 
thereof,  and  then  and  there  forbade  the  appellee  from  in- 
curring any  liabilities  or  being  to  any  expense,  on  account 
of  said  subscription.  Wherefore  appellant  said,  the  said 
subscription  was  void. 

To  this  answer,  appellee  demurred,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  defence 
to  the  action ;  which  demurrer  was  overruled,  and  appel- 
lee excepted. 

Appellee  then  replied  to  appellant's  answer,  and  said, 
in  substance,  that,  on  the  5th  day  of  May,  1874,  the  sub- 
scription paper,  set  out  in  the  complaint,  had  been  signed 
by  all  the  parties  and  persons,  whose  names  are  sub- 
scribed thereto,  with  the  several  amounts  thereto  attached 
as  their  subscriptions,  and  was,  on  said  5th  day  of  May, 
1874,  presented  to  appellee,  and  appellee  then  and  there 
accepted  said  subscription  for  the  purpose  in  said  sub- 
scription expressed,  and  on  the  same  day  ordered  the 
approaches,  abutments  and  bridge  to  be  built,  and  then 
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and  there  ordered  plans  and  specifications  for  said  bridge, 
abutments  and  approaches  to  be  prepared,  and  then 
and  there  ordered  advertising  to  be  made  for  bids  for 
doing  the  work  and  furnishing  the  material  to  build 
said  approaches,  abutments  and  bridge;  said  bids  were 
received,  sealed,  up  to  the  17th  day  of  June,  1874,  when 
said  bids  or  proposals  were  to  be  opened  and  the  contracts 
awarded;  that  appellee  had  incurred  expenses,  which 
were  necessary  and  proper,  in  and  about  procuring  the 
plans,  specifications  and  advertising,  previous  to  the  17th 
of  Jane,  1874,  in  at  least  the  sum  of  five  hundred  dollars ; 
that  on  said  17th  day  of  June,  1874,  the  contract  for 
building  said  approaches,  abutments  and  bridge  was  let, 
and  on  the  same  day  the  bids  were  opened  and  the  con* 
tracts  were  awarded  for  the  same ;  and,  after  they  were 
awarded,  to  wit,  on  the  I9th  of  June,  1874,  appellant 
gave  appellee  notice,  in  writing,  that  he  would  not  pay 
his  said  subscription,  and  attempted  to  withdraw  the  same, 
and  the  appellee  refused  to  let  him  do  so. 

And  the  appellant  demurred  to  this  reply,  for  the  al- 
leged insufiiciency  of  the  facts  therein  to  constitute  a 
reply  to  his  answer ;  which  demurrer  was  overruled  by 
the  court  below,  and  to  this  decision  appellant  excepted. 

Appellant  then  filed  a  second  paragraph  of  his  answer, 
in  which  he  alleged,  in  substance,  that  the  contested 
Pleasant  View  and  Bethel  Gravel  Road  Company  was, 
before  and  at  the  time  of  executing  the  subscription  sued 
on  by  appellant  and  all  parties  thereto,  and  ever  since 
has  been,  a  corporation,  created  under  and  by  virtue  of 
the  laws  of  Indiana,  to  construct  and  maintain  a  gravel 

road  from ,  to ,  in  said  county,  and  to  receive  and 

take  toll  from  those  using  and  travelling  said  road,  and,  at 
the  time  of  said  subscription  and  of  constructing  the 
bridge,  etc.,  herein  named,  said  corporation  had  con- 
structed said  road  and  was  taking  toll  thereon  from  the 
public,  and  that  the  said  bridge,  abutments  and  ap- 
proaches, in    the  complaint   referred  to,  be  and  were 
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erected  upon  the  line  of  the  said  gravel  road  company's 
road,  over  a  stream  called  Pleasant  Bun,  and  was  and 
then  was  a  part  of  said  corporation's  road  track  and  bed 
and  line  of  road,  and  said  corporation's  property,  and 
that  the  same  was  to  be  and  was  built  for  the  benefit  of 
said  gravel  road  company's  road,  and  for  said  corporation, 
and  as  a  part  thereof,  and  was  not  built  over  any  stream, 
nor  to  connect  any  road  or  roads  that  were  kept  up, 
worked  or  controlled  by  the  public,  nor  by  the  county,  nor 
by  any  township  or  any  road  district  of  said  county,  and 
that  ever  since  the  erection  of  said  bridge,  the  said  gravel 
road  corporation  had  taken  toll  for  travel  over  the  same, 
as  part  of  its  said  road,  and  said  that  the  appellee  had  no 
power  by  law  to  let  the  contract  for,  nor  to  build,  or  to 
aid  in  building,  said  bridge  or  any  part  thereof.  Where- 
fore,  the  appellee  ought  not  to  recover. 

Appellee  demurred  to  this  paragraph  of  appellant's  an- 
swer, for  the  want  of  sufficient  facts  therein  to  constitute 
a  defence  to  the  action ;  which  demurrer  was  sustained 
by  the  court  below,  in  special  term,  and  to  this  decision 
appellant  excepted. 

And  the  action,  being  at  issue,  was  tried  by  the  court 
below,  in  special  term,  without  a  jury ;  which  trial  re- 
sulted in  a  finding  and  judgment  by  the  court,  in  special 
term,  for  the  amount  of  appellant's  alleged  subscription. 
From  this  judgment,  there  was  an  appeal  to  the  court 
below,  in  general  term;  and,  upon  the  errors  there  as- 
signed, the  judgment  of  the  court  in  special  term  was 
affirmed ;  and  from  this  latter  judgment  an  appeal  haa 
been  taken  to  this  court. 

In  this  court,  the  appellant  has  now  assigned  several 
alleged  errors ;  only  one  of  which,  under  the  practice  of 
this  court,  is  available  to  the  appellant,  for  any  purpose. 

This  one  available  error  is,  that  the  court  below,  in 
general  term,  erred  in  affirming  the  judgment  of  the 
court  in  special  term. 

This  alleged  error  brings  before  us,  for  review,  the  de- 
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cisioa  of  the  court  below,  in  general  term,  upon  the  al- 
leged errors  there  aseigned.  These  alleged  errors  were 
as  follows : 

^^  Ist.  The  court  erred  in  overruling  appellant's  demur- 
rer to  the  appellee's  complaint; 

'^  2d.  The  court  erred  in  sustaining  appellee's  demurrer 
to  the  second  paragraph  of  appellant's  answer ;  and, 

^^  3d.  The  court  erred  in  overruling  the  appellant's  de- 
murrer to  the  appellee's  reply  to  the  first  paragraph  of 
appellant's  answer." 

These  several  alleged  errors  we  will  consider,  and  de- 
cide the  questions  thereby  presented,  in  their  enumerated 
order. 

Mrst.  The  cause  of  action,  stated  in  appellee's  com- 
plaint, is  appellant's  written  obligation  to  pay  to  the  ap- 
pellee a  certain  sum  of  money,  as  a  donation,  for  the 
purpose  of  building  and  making  the  necessary  abutments 
and  approaches  for  a  certain  bridge,  over  a  certain  stream, 
at  a  certain  point,  within  Marion  county,  Indiana.  When- 
ever, in  the  opinion  of  the  county  commissioners  of  any 
county,  the  public  convenience  shall  require  that  a  bridge 
should  be  repaired  or  built  over  any  water-course  in  such 
county,  then,  by  the  provisions  of  a  statute  of  this  State, 
entitled  ^^  An  act  to  provide  for  the  erection  and  repair  of 
bridges,"  etc.,  approved  March  Sd,  1856,  the  county  com- 
missioners of  such  county  are  authorized  to  cause  such 
bridge  to  be  built  or  repaired.  1  R.  8. 1876,  p.  289.  By 
the  Sd  section  of  said  act,  it  was  and  is  provided,  that 
the  county  commissioners  ^^  shall  receive  and  appropriate 
all  donations  for  the  erection  and  repair  of  bridges."  Un- 
der this  section,  in  our  opinion,  the  appellee  had  full  power 
and  lawful  authority  to  accept  and  receive  the  appellant's 
subscription,  set  out  in  the  complaint  in  this  action,  and 
to  appropriate  the  same  to  the  erection  of  the  bridge  men- 
tioned in  said  subscription.  Therefore,  we  hold  that  ap- 
pellant's subscription,  stated  in  appellee's  complaint,  was 
and  is  a  legal,  valid  and  binding  contract,  and  that  the 
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facts  fitated  in  said  complaint  were  and  are  amply  snffi- 
cient  to  constitute  a  cause  of  action.  Appellant's  demurs 
rer  to  the  complaint  was  correctly  overruled. 

Second.  It  is  urged  that  appellee's  demurrer  to  the  second 
paragraph  of  appellant's  answer  ought  not  to  hare  been 
sustained.  The  alleged  facts,  stated  in  this  paragraph  of 
the  answer,  were,  briefly,  these :  that  the  gravel  road  men- 
tioned in  the  subscription,  at  the  intersection  of  which 
road  with  Pleasant  Run  the  proposed  bridge  over  said 
stream  was  to  be  and  was  erected,  was  the  property  of  a 
private  corporation,  which  was  authoriised  by  law  to  take, 
and,  at  the  time  of  sa^d  subscription  and  of  the  building 
of  said  bridge,  was  taking,  toll  from  the  public,  for  the 
use  of  and  travel  over  said  gravel  toad ;  that  the  bridge, 
abutments  and  approaches,  mentioned  in  appellee's  com- 
plaint, were  built  upon  the  line,  and  were  a  part  of  the 
track  and  bed,  of  the  gravel  road  belonging  to  said  cor- 
poration, and  were  to  be  and  were  built  for  the  benefit  of 
said  gravel  road  and  of  said  corporation,  and  were  not 
built  to  connect  any  road  or  roads  that  were  kept  up, 
worked  or  controlled  by  the  public,  by  the  county,  by 
any  township,  or  by  any  road  district;  and  that,  ever 
since  the  erection  of  said  bridge,  said  gravel  road  corpo^ 
ration  had  taken  toll  for  travel  over  said  bridge,  as  part 
ci  its  road,  and  said  that  appellee  had  no  power  by  law 
to  let  the  contract  for,  nor  to  build  or  aid  in  building, 
said  bridge  or  any  part  thereof. 

Conceding  all  the  matters  alleged  in  this  paragraph 
of  answer  to  be  true,  as  stated,  they  do  not,  in  our  opin- 
ion, impair  or  render  invalid  the  appellant's  contract. 
The  law  in  relation  to  bridges,  before  cited,  imposes  no 
limits  on  the  discretion  of  the  county  commissioners  in  the 
erection  of  bridges.  Whenever  and  wherever,  in  the  opin- 
ion of  the  county  commissioners,  the  public  convenience 
shall  require  the  erection  of  bridges,  the  county  commis- 
sioners are  authorized  by  law  to  cause  such  bridges  to  be 
built.    When  the  county  commissioners  determine  that 
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the  public  convenience  requires  the  building  of  a  bridge 
at  any  point,  that  determination  is  final  and  conclusive, 
for  no  mode  nor  tribunal  is  provided  by  law,  in  or  by 
wbich  such  determination  may  be  reviewed.  The  law  in 
relation  to  gravel  road  corporations  provides  no  means  by 
which  they  may  be  compelled  to  erect  bridges  on  the  line 
of  their  roads.  And  it  may  well  be,  that,  on  the  line  of 
such  a  road,  public  convenience  may  require  the  erection 
of  a  bridge,  which  the  road  corporation  fails  or  neglects 
to  build  In  such  a  case,  we  know  of  no  law  which  would 
prevent  the  county  commissioners  from  erecting  the  re- 
quired bridge,  on  the  line  of  such  a  road.  If  the  road 
corporation  should  illegally  exact  toll  for  the  use  of  the 
bridge  so  erected,  redress  for  such  a  grievance  could  be 
obtained  in  the  proper  mode.  But  the  fact  of  such  ex- 
action of  toll,  if  it  was  the  fact  in  this  case,  certainly  con- 
stituted no  defence  for  the  appellant  to  appellee's  cause  of. 
action.  In  our  opinion,  no  error  was  committed  in  sus- 
taining appellee's  demurrer  to  the  second  paragraph  of 
appeUanf  s  answer. 

Third.  The  overruling  of  the  appellant's  demurrer  to 
appellee's  reply  to  the  first  paragraph  of  appellant's  answer 
was  assigned  as  error,  in  the  court  below,  in  general  term, 
and  is  now  properly  before  us,  for  our  consideration.  The 
^st  of  the  first  paragraph  of  appellant's  answer  was,  that 
his  subscription,  which  he  was  sued  on,  was  purely  volun- 
tary and  without  any  consideration,  and  that,  before  the 
appellee  had  incurred  any  liability  or  expenses,  by  reason 
or  on  the  &ith  of  his  subscription,  the  appellant  had  re- 
scinded and  withdrawn  his  said  subscription,  and  had  no- 
tified the  appellee  of  such  rescission  and  withdrawal.  To 
this  answer,  appellee  replied,  not  by  any  general  denial, 
but  by  a  special  denial,  in  which  the  appellee  alleged,  that, 
before  the  rescission  or  attempted  withdrawal  by  appel- 
lant of  his  subscription,  the  appellee  had,  on  the  faith  of 
said  subscription,  incurred  large  expenses  and  liabilities, 
setting  them  out  in  detail;  and  that  there  was  not,  in 
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fact,  any  withdrawal,  by  appellant,  of  his  said  subflcrip- 
tion.  We  think  these  matters  constituted  a  good  reply 
to  the  defence  stated  in  the  first  paragraph  of  appellant's 
answer,  and  that  appellant's  demurrer  to  the  reply  was 
properly  overruled. 

In  our  opinion,  the  court  below,  in  general  term,  did 
not  err  in  afloirming  the  judgment  of  that  court  in  special 
term,  for  the  errors  there  assigned. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  oyerruled. 


Sebrell  et  ux.  v.  Couch,  Adm'e. 

CoiflTBACT. — Conelruciion  (j^. — Mortgage. — Cbndifum. — D&auund, — Oytj—Deo^ 
dmi£  EttaUi* — By  the  termB  of  a  mortgage  which,  iteelf,  waa  the  only 
evidence  of  the  indebtedness  secured  by  it,  the  debt  was ''to  be  paid  by 
the  mortgagor,  to  the  mortgagee,  when  called  on  by  said  mortgagee; 
and  the  mortgagor  does  not  agree  to  pay  the  above  sum,  to  no  ''  (any) 
"one  else  except  said  mortgagee.  And  the  mortgagor  expressly  agrees 
to  pay  the  sum  of  money,  above  secured,  without  any  relief ,''  etc 

Hddf  in  a  suit  upon  such  mortgage,  by  the  administrator  of  the  estate  of 
the  deceased  mortgagee,  that  it  must  be  alleged  in  the  complaint,  and 
proved  on  the  trial,  that  a  demand  for  the  payment  of  the  debt  se- 
cured was  made,  on  such  mortgagor,  during  the  lifetime  of  such  mort- 
gagee, by  him  or  his  agent. 

Heldj  also,  that  proof  of  a  demand,  made  by  such  administrator,  as  such, 
was  not  sufficient. 

Hetdf  also,  that,  on  the  death  of  such  mortgagee,  without  having  demanded 
payment  of  such  debt  of  such  mortgagor,  the  consideration  for  such  debt 
became  a  gift  to  the  latter. 

From- the  Madison  Circuit  Court. 

C.  D.  Thompson^  H.  D.  Thompson  and  W.  JS.  i^ce,  for 
appellants. 

M.  S.  Bobinsony  X  S.  Lounsberry  and  E.  B.  Goodykoontz, 
for  appellee. 
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WoRDKN,  C.  J. — ^Action  by  the  appellee,  against  the  ap- 
pellants, to  foreclose  a  mortgage.  Issae ;  trial ;  verdict  and 
judgment  for  the  plaintiff. 

The  following  is  a  copy  of  the  mortgage  sued  upon : 

"  This  indenture  witnesseth  :  That  we,  Benjamin  Sebrell 
and  Elizabeth  Sebrell,  his  wife,  of  Madison  county,  in  the 
State  of  Indiana,  doth  mortgage  and  warrant  to  John  P. 
Sebrell,  of  Mason  county,  in  the  State  of  Virginia,  the 
following  real  estate,  in  Madison  county,  in  the  State  of 
Indiana,  to  wit,"  (here  the  land  is  described) ;  ^^  To  secure 
the  payment  of  one  thousand  dollars,  to  be  paid  by  the 
mortgagor  to  the  mortgagee,  when  called  on  by  said 
mortgagee  ;  and  the  mortgagor  does  not  agree  to  pay  the 
above  sum  to  no"  [any]  "one  else,  except  said  mortga* 
gee.  And  the  mortgagors  expressly  agree  to  pay  the  sum 
of  money  above  secured,  without  any  relief  from  valua- 
tion or  appraisement  laws.    In  witness,"  etc. 

The  complaint  alleges  a  demand  of  the  money  by  the 
mortgagee,  in  his  lifetime,  from  defendant  Benjamin 
Sebrell,  and  his  refusal  to  pay ;  also,  the  death  of  said 
mortgagee  and  the  appointment  of  the  plaintifi*  as  his  ad- 
ministrator, and  that  the  plaintiff,  as  such  administra- 
tor, before  the  commencement  of  this  action,  made  a 
demand. 

The  complaint  was  good,  because  it  contained  an  aver- 
ment of  the  demand  of  the  money  by  the  deceased,  in  his 
lifetime,  from  said  Benjamin.  But  this  averment  was 
not  proved  on  the  trial ;  a  demand  by  the  administrator, 
only,  being  proved. 

Indeed,  the  case  seems  to  have  been  tried  on  the  theory 
that  no  demand  by  the  deceased  was  necessary,  in  order 
to  entitle  the  administrator  to  maintain  the  action. 

There  was  no  note  or  other  document  accompanying 
the  mortgage ;  and  the  question  arises,  whether  the  latter 
bound  the  mortgagor  Benjamin  to  pay  the  money,  ab- 
solutely, or  only  upon  the  condition  that  it  should  be 
demanded  or  called  for  by  the  mortgagee.    The  language 
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of  the  mortgage  is,  "  To  be  paid  by  the  mortgagor  to  the 
mortgagee,  when  called  on  by  said  mortgagee/'  This 
language  seems  to  us  to  imply  that  the  money  was  not  to 
be  paid  at  all,  unless  the  mortgagee,  in  person  or  by  agent, 
should  call  upon  the  mortgagor  for  it.  And  this  view  is 
strengthened  by  the  stipulation  following  that  above  set 
out,  viz.,  that  "the  mortgagor  does  not  agree  to  pay  the 
above  sum  to  no  "  [any]  "  one  else,  except  said  mortgagee.'* 

The  fair  construction  of  the  mortgage,  as  we  think, 
bound  the  mortgagor  Benjamin  to  pay  the  money  speci- 
fied, when  he  should  be  called  upon  for  that  purpose  by 
the  mortgagee ;  and  if  not  called  upon  by  the  mortgagee 
for  that  purpose,  he  was  not  bound  to  pay  it  at  all.  The 
condition  on  which  he  was  to  pay  was,  that  the  mort- 
gagee should  call  on  him  for  payment,  and  that  condition 
not  having  been  performed,  he  was  not  bound  to  pay  at 
all.  Any  other  interpretation  of  the  mortgage  would  do 
violence  to  its  terms,  and  frustrate  the  intention  of  the 
parties,  as  gathered  from  the  language  employed  by  them. 
There  is  no  analogy  between  the  case  here  and  the  case 
of  a  note  payable  on  demand,  generally,  on  which  suit 
may  be  brought  without  any  demand.  Fankboner  v. 
FankboneTj  20  Ind.  62 ;  Mercer  v.  PaUerson^  41  Ind.  440. 
Here,  a  demand  was  not  only  to  be  made,  but  it  was  to  be 
made  by  the  mortgagee  himself;  implying,  when  taken 
in  connection  with  what  follows  in  the  mortgage,  that,  if 
he  did  not  choose  to  make  it,  the  debt  was  not  to  be  paid 
at  all. 

It  may  well  have  been  that  the  mortgagee  never  in- 
tended that  the  debt  should  be  paid  at  all,  unless  he  him- 
self should  have  occasion  or  see  proper  to  demand  it ;  in- 
tending, if  he  should  not  demand  it,  that  the  considera- 
tion of  the  indebtedness  should  be  retained  by  the  mort- 
gagor, as  a  gift  or  gratuity.  And  dying  withont  having 
demanded  the  debt,  the  gift  became  complete  and  perfect. 

This  in  no  way  contravenes  the  doctrine,  that,  to  con- 
stitute a  valid  gift,  the  thing  given  must  be  delivered  to 
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the  donee.  It  may  be  asBumed  that  the  conaideration  for 
the  mortgage,  whatever  it  may  have  been,  was  delivered 
to  the  mortgagor,  at  or  before  the  execution  of  the  mort- 
gage ;  and  this  consideration  is  what  constitutes  the  gift^ 
the  mortgagee  not  demanding  payment  in  his  lifetime, 
according  to  the  terms  of  the  mortgage. 

The  stipulation  in  the  mortgage  to  pay  the  sum  se- 
cured, without  relief,  etc.,  taken  in  connection  with  what 
precedes  it,  has  reference  to  payment,  only  "  when  called 
on  by  said  mortgagee." 

We  are  of  opinion,  that,  by  the  terms  of  the  mortgage, 
the  money  was  not  to  be  paid,  unless  the  mortgagee 
should,  in  his  lifetime,  call  upon  the  mortgagor  for  it; 
and,  that  not  having  been  shown,  the  defendants'  motion 
for  a  new  trial  should  have  prevailed. 

We  may  observe,  that,  if  a  different  interpretation  could 
be  given  to  the  contract  by  proof  of  surrounding  facts,  no 
such  circumstances  were  alleged  or  proved  by  the  plain- 
tiff*. On  the  contrary,  such  circumstances  as  were  shown 
by  the  defendants  tended  to  sustain  the  construction  we 
have  placed  upon  the  contract. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


Butler  et  al.  v.  Holtzman  et  al. 

BPECXFlcTEavoBMJJSCE.--Tiae'Bon4L--EqttUahk  TUU.—De9ceni.— Widow.-- 
Skmf*$  SpdA-^Evidenee. — ^A.  purchased  certain  real  estate,  at  a  sheriff's 
sale  thereof,  receiying  the  proper  certificate  of  such  purchase,  which  he 
Buhsequently  lost ;  and,  though  the  time  for  the  redemption  of  such  real 
estate  expired  without  its  being  redeemed,  he  never  received  a  convey- 
ance therefor.  Subsequently  he  sold  and  delivered  possession  of  such 
realty  to  B.,  executing  to  the  latter  a  title-bond,  in  which  his  wife  did 
not  join,  binding  himself  to  convey  the  same  to  B.,  his  heirs  or  assigns, 
on  payment  of  the  purchase-money  of  such  sale.    B.  having  assigned 
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Buch  bond,  and  delivered  the  possesBion  of  flucfa  realty,  to  C,  the  latter 
paid  such  purchase-money  to  A.,  who,  without  making  such  conyeyance, 
died,  and  G.  brought  suit  against  the  widow  and  heirs  of  A.,  to  obtain 
a  decree  for  the  specific  performance  of  the  terms  of  such  title-bond. 

Heldy  that  such  widow  and  heirs  were  not  entitled  to  any  part  of  such 
realty,  A.  having  parted  with  his  equitable  interest  therein,  by  the  exe- 
cution of  such  title-bond,  and  that  C.  was  entitled  to  such  decree. 

Hddy  also,  that  evidence  of  the  statements  of  A.,  that  he  had  made  such 
title-bond  because  of  the  loss  of  such  certificate,  was  immaterial. 

From  the  Monroe  Circnit  Court. 

J.  H.  Louden  and  J.  H.  BogerSy  for  appellants. 
JS.  W.  MierSy  for  appellees. 

BiDDLB,  J. — Complaint  by  appellees,  to  enforee  the 
specific  performance  of  a  title-bond.  The  appellants  were 
all  defaulted,  except  Elizabeth  Butler ;  she  answered  by  a 
general  denial,  and  filed  a  counter-claim,  setting  up  that 
Frederick  T.  Butler  died  seized  of  the  lands  in  contro- 
versy, leaving  her  his  widow,  and  that  she  is  entitled  to 
one-third  of  the  lands.  To  the  counter-claim,  the  appel- 
lees answered  by  a  general  denial  and  a  special  para- 
graph. A  demurrer  was  filed  to  this  paragraph,  on  the 
ground  of  a  want  of  facts  alleged;  the  demurrer  was 
overruled,  and  exceptions  reserved ;  but  we  do  not  notice 
this  question,  as  the  special  paragraph  went  merely  to 
the  denial  of  the  counter-claim,  and,  as  the  general  denial 
was  in,  no  error  was  committed.  The  cause  was  tried 
by  the  court,  and  a  finding  had  for  the  appellees,  which 
was  questioned  by  the  proper  motions  and  exceptions,  over 
which  the  court  decreed  a  specific  performance  of  the 
bond.    Appeal. 

The  controlling  facts  of  the  case,  about  which,  we  be- 
lieve, there  is  no  material  dispute  between  the  parties,  are 
as  follows : 

In  1865,  Jacob  Wampler  recovered  judgment  against 
John  D.  Vint,  in  the  court  of  common  pleas,  for  seven- 
ty-five dollars,  and  costs.  Execution  was  issued  upon  the 
judgment,  the  land  described  in  the   title-bond    levied 
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upon  as  the  property  of  Vint,  and  sold  by  the  sheriff  to 
Frederick  T.  Butler,  to  whom  the  sheriff  executed 
the  proper  certificate  of  purchase,  which  was  after- 
wards lost.  Frederick  T.  Butler  sold  the  land  to  James 
Burton,  and  gave  him  the  title-bond  in  question,  condi- 
tioned to  execute  a  proper  conveyance  to  Burton,  his 
heirs  or  assigns,  on  payment  of  the  purchase-money. 
Burton  assigned  the  bond  to  the  plaintiffs,  who  paid  the 
purchase-money  for  the  land.  Vint  never  redeemed  the 
land.  Butler  occupied  it  four  years  before  he  made  the 
title-bond  to  Burton,  and  died,  but  never  received  the 
sheriff's  deed.  Burton  entered  in  and  possessed  the  land, 
under  his  title-bond,  and  the  plaintiffs  entered  in  and  pos- 
sessed the  land,  under  their  assignment  from  Burton. 

There  is  a  question  of  evidence  raised  as  to  certain  tes- 
timony of  George  A.  Buskirk,  who  was  allowed  to  state, 
over  the  objection  of  the  appellants,  that  "  Said  Butler  in- 
formed me  that  he  had  lost  the  certificate  of  purchase,  and 
made  the  bond  to  Burton  because  he  had  lost  the  certifi- 
cate of  purchase.''  It  does  not  appear  whether  this  state- 
ment of  Butler's  was  made  while  he  owned  the  land,  or 
after  he  had  sold  it ;  but  no  such  objection  was  pointed  out 
to  the  testimony.  We  hold,  however,  that  the  testimony, 
as  against  the  appellants,  was  immaterial.  Their  rights  are 
just  the  same,  whether  the  certificate  was  lost  or  not. 
Both  parties  agree  that  it  once  existed. 

It  is  insisted,  on  behalf  of  the  appellants,  that,  as  But- 
ler owned  the  land  for  several  years  after  he  was  entitled 
to  the  sheriff's  deed,  and  occupied  the  same  under  his  cer- 
tificate of  purchase,  he  became  seized  thereof,  and 
held  a  title  which  he  could  not  convey,  unless  his  wife 
joined  in  the  deed.  We  have  come  to  a  different  conclu- 
sion. If  Butler  had  died  while  he  held  an  equitable  title 
to  the  land,  under  the  sheriff's  certificate,  and  before  he 
had  made  the  title-bond  in  question,  and  before  he  had  re- 
ceived the  consideration  for  the  sale  of  the  land,  his 
widow  and  heirs  would  have  had  an  interest  therein ;  but 
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the  facts  show  that  he  never  was  seized  of  the  land,  dur- 
ing the  marriage,  and  that,  at  the  time  of  his  death,  he 
had  no  interest  in  it,  whatever;  there  was,  therefore, 
nothing  left  in  the  land  for  his  widow  and  heirs  to  take. 
1  R.  S.  1876,  p.  413,  sec.  27. 

We  think  there  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


Watt,  Guardian,  v.  Db  Havbn. 

Kbw  Trial. — MoHon  For. — Evidence  Exdvded. — Where  the  cause  relied 
upon  as  ground  of  a  motion  for  a  new  trial  of  a  caase  is  the  improper 
ezdasion  of  evidence  offered  on  the  trial  of  such  cause,  such  motioa 
must  specify  particularly  the  evidence  so  excluded. 

BuFREME  CouBT. — Prodice, —  Weight  (f  Evidence, — ^The  Supreme  Court,  on 
appeal,  will  not  disturb  the  finding  of  the  lower  court,  on  the  mere 
^  weight  of  the  evidence,  even  where  the  preponderance  thereof  seems  to  be 
against  the  finding. 

From  the  Payette  Circuit  Court. 

W.  MorroWy  N.  Thisler  and  J.  S.  Iteidj  for  appellant 
J.  C.  Mcintosh  and  JB.  F.  Claypoolj  for  appellee. 

Howe,  J. — Isaac  J)e  Haven,  as  plaintiff,  sued  the  ap- 
pellee, as  defendant,  in  the  court  below,  to  recover  the 
amount  of  certain  notes,  and  to  foreclose  a  certain  mort- 
gage, given  to  secure  the  payment  of  said  notes,  all  exe- 
cuted by  said  appellee,  to  said  Isaac  De  E!aven.  Before 
any  proceedings  were  had  in  the  case,  in  the  court  below, 
the  said  Isaac  De  Haven,  in  a  proper  proceeding  for  that 
purpose,  in  the  court  below,  was  duly  declared  a  person 
of  unsoiind  mind  and  incapable  of  managing  his  own 
estate,  and  the  appellant  was  duly  appointed  and  qualified 
as  his  guardian,  and  filed  his  supplemental  complaint  in 
this  action,  setting  forth  the  foregoing  facts. 
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Appellee  answered  the  appellant's  complaint,  in  three 
paragraphs,  as  follows : 

Ist.     A  general  denial ; 

2d.  That  the  notes  descrihed  in  the  complaint,  and 
each  of  them,  were  executed  without  any  consideration 
whatever;  and, 

3d.  That,  hefore  the  commencement  of  this  action,  the 
appellee  fully  paid  the  notes,  and  each  of  them,  described 
in  the  complaint. 

To  the  second  and  third  paragraphs  of  appellee's  an- 
swer, the  appellant  replied  by  a  general  denial. 

And  the  action,  being  at  issue,  was  tried  by  the  court 
below,  without  a  jury ;  and  the  court  found  for  the  ap- 
pellee. And  upon  written  causes  filed,  the  appellant 
moved  the  court  below  for  a  new  trial ;  which  motion 
was  overruled  by  the  court,  and  to  this  decision  the  ap- 
pellant excepted,  and  judgment  was  rendered  upon  the 
finding,  in  favor  of  appellee  and  against  the  appellant, 
fix>m  which  this  appeal  is  now  here  prosecuted. 

The  only  error  assigned  by  the  appellant,  on  the  record 
of  this  action,  is  the  overruling  of  his  motion  for  a  new 
trial.  In  his  motion  for  such  new  trial,  the  appellant  as- 
signed the  following  causes  therefor,  to  wit : 

"  Ist.  That  the  finding  of  the  court  below  was  not  sus- 
tained by  sufiicient  evidence ; 

^^  2d.  That  the  finding  of  the  court  below  was  contrary 
to  law ;  and, 

**  3d.  That  the  court  below  erred,  in  ruling  out  evidence 
ofiered  by  the  appellant,  on  the  trial  of  said  cause,  the 
same  being  competent  and  relative  to  the  issues  of  said 
cause." 

By  the  settled  law  of  this  State,  the  third  alleged  cause 
for  a  new  trial  was  too  vague,  uncertain  and  indefinite,  in 
this,  that  it  failed  to  point  out  what  evidence  it  was,  that 
the  court  below  erroneously  ruled  out  or  excluded.  The 
motion  for  a  new  trial  must  particularize  the  evidence 
Vol.  LV.— 9 
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improperly  excluded,  or  the  court  below  need  not,  and 
this  court  will  not,  consider  the  alleged  error.  Meek  v. 
KeenCy  47  Ind.  77 ;  Bowman  v.  Phillips^  47  Ind.  341. 

The  other  causes,  assigned  in  the  motion  for  a  new  trial, 
present  for  our  consideration  the  pure  and  simple  ques- 
tion, whether  the  finding  of  the  court  below  was  sus- 
tained by  sufficient  evidence.  We  think  that  the  evi- 
dence in  the  record  was  amply  sufficient  to  sustain  the 
finding  of  the  court  below ;  but,  if  we  thought  otherwise, 
we  would  not,  under  the  well  established  practice  of  this 
court,  disturb  the  finding  on  the  mere  weight  of  the  evi- 
dence. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 


Oglb  bt  AL.  r.  Dill  et  al. 

186  _811       IiwtnfcnoH.—  TFdIer- Cowrm. — MiU^Dam, — Uiier. — Advene Pomesden, — Head- 


ing,— ^That  the  defendant  and  his  grantors,  for  the  preceding  fifty  jeaxSf 
adversely  and  under  a  claim  of  ownership,  had  oontinaously  enjoyed  and 
used  the  right  to  flow  the  water,  of  a  stream  running  through  the  lands 
of  hoth,  back  upon  the  lands  of  the  plaintiff,  by  means  of  a  mill-dam 
across  such  stream,  used  during  such  period,  is  a  sufficient  answer  to  a 
complaint  to  enjoin  the  defendant,  on  the  ground  that  such  dam  wiU 
npt  be  of  public  utility  and  wiU  be  injurious  to  the  plaintifij  from  re- 
pairing or  rebuilding  it  when  injured  or  thrown  down  by  high  water. 

8ahe. — License, — ^That  such  use  was  enjoyed  for  such  period,  by  the  de- 
fendant and  his  grantors,  by  virtue  of  a  license  from  the  grantors  of  the 
plaintiff,  and  that  upon  the  faith  thereof  defendant  and  his  grantors  had 
expended  large  sums  of  money  in  erecting  such  dam,  is  also  a  sufficient 
answer  to  the  complaint  in  such  cause. 

Bame. — Tngdvency. — Where,  for  the  reason  aUeged  in  such  complaint,  that, 
owing  to  the  insolyency  of  the  defendant,  an  action  at  law  for  damages 
for  the  erection  of  such  dam  would  be  an  inadequate  remedy,  a  tempo- 
rary restraining  order  against  the  defendant  is  granted,  an  answer  of 
such  use  and  license  renders  such  allegation  of  insolvency  immateria!, 
and  it  need  not  be  denied  in  such  answer. 
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fiixx. — !r8mporary  Retiraiiung  Orderj^  6^.— Wliere,  upon  such 

complaiDt's  being  verified  bj  the  plaintifl^  %  tempoitury  order,  lestnuiuqg 
the  defendaDt  from  proceeding  to  rebuUd  each  dam,  ia  granted  by  the 
coort,  on  the  filing  of  an  answer  alleging  such  adverse  possession,  use 
and  license,  verified  by  the  defendant,  and  by  others  who  profess  to  know 
the  facts,  bat  are  not  parties  to  the  action,  an  order  of  such  court,  daring 
the  pendency  of  such  oaose,  dissolving  such  temporary  restraimng  order, 
is  not  error. 

Bake. — iVodice. — ^A  motion  to  reinstate  a  temporary  restraining  order, 
which  has  been  dissolved,  is,  in  effect,  a  motion  for  a  new  and  di&rent 
order. 

BAMB.-Smpttme  Ckntrt-^AppmL'-'JbUerloeutonf  Order. — The  refusal  of  tha 
circnit  court,  in  term  time,  or  of  a  judge,  in  vacation,  to  grant  a  tempo- 
rary restraining  order  daring  the  pendency  of  a  suit  for  a  perpetual  in- 
junction, is  not  an  interlocutory  judgment  or  order  from  which  an  appeal 
lies  to  the  Supreme  Court 

From  the  Hamilton  Circnit  Court 

A,  F.  Shirts  and  G.  ShirtSy  for  appellants. 
W.  Garver  and  J.  W.  EvanSj  for  appellees. 

NiBLACK,  J. — This  was  a  proceeding,  in  the  conrt  below, 
bj  the  appellant,  against  the  appellees.  The  complaint 
alleged,  that  the  appellants  were  the  owners  in  severalty 
of  two  oonlignons  tracts  of  land,  in  Hamilton  connty, 
through  which  Stony  Creek  runs,  from  east  to  west,  and 
that  the  appellees  were  the  owners  of  other  adjoining 
lands,  in  said  county,  lying  on  the  west  and  the  south, 
through  which  said  stream  also  runs.  That  the  appellees 
had  prepared  to  commence,  and  were  proceeding  immedi- 
ately to  commence,  the  construction  of  a  mill-dam  on 
their  lands,  to  the  height  of  six  and  one-half  feet, 
across  said  stream,  at  a  designated  point,  which,  if  erected 
to  that  height,  would,  at  the  ordinary  tide  in  said  stream, 
overflow  portions  of  each  of  the  tracts  of  land  so  severally 
owned  by  the  appellants,  as  above  stated.  That  no  dam- 
ages had  been  assessed  or  tendered  by  the  appellees,  and 
that,  if  said  dam  should  be  erected,  as  proposed,  it  would 
cause  great  damage  to  the  appellants,  for  which  they 
would  have  no  adequate  remedy,  as  the. appellees  were  in* 
solvent. 
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The  first  paragraph  of  the  complaint  prayed  that  the 
appellees  might  be  temporarily  restrained  from  erecting 
said  dam,  nntil  notice  of  the  pendency  of  the  suit  could 
be  given.  Also,  that  a  writ  for  the  assessment  of  dam- 
ages might  be  issued,  and  that  the  appellees  might  be 
further  enjoined  and  restrained  from  the  erection  of  said 
dam,  until  the  proper  damages  shall  be  first  assessed  and 
paid. 

The  second  paragraph  charged  that  the  proposed  dam, 
when  erected,  would  not  be  of  public  utility,  and  prayed 
that  the  appellees  might  be  perpetually  enjoined  and  re- 
strained from  erecting  the  same. 

The  complaint  was  duly  sworn  to,  and,  having  been 
filed  during  the  early  part  of  the  September  term,  A.  D. 
1875,  of  the  court  below,  an  injunction,  temporarily  en- 
joining and  restraining  the  appellees  from  proceeding 
with  the  erection  of  the  dam,  was  immediately  granted, 
of  which,  notice  was  ordered  to  be  given  to  the  appellees, 
and  the  further  hearing  of  the  cause  was  postponed  until 
a  later  day  of  the  term. 

On  the  day  named  for  such  further  hearing,  the  appel- 
lees appeared  and  filed  their  answer  to  the  appellants' 
complaint,  in  two  paragraphs. 

Mrst.  That,  for  about  fifty  years  then  last  past,  there 
had  been  erected,  at  the  point  named  in  the  complaint,  a 
mill-dam  across  said  Stony  Creek.  That,  during  that  time, 
said  dam  had  been  maintained  and  continued,  without  in- 
terruption, except  only  for  such  periods  of  time  as  were 
necessary  for  rebuilding  or  repairing  the  same,  or  portions 
thereof.  That,  by  the  floods  of  the  summer  preceding,  a 
large  portion  of  said  dam  had  been  swept  away,  and  that 
the  appellees  were  then,  and  for  more  than  a  month  past 
had  been,  engaged  in  repairing  and  rebuilding  said  dam, 
to  the  height  that  it  had  been  maintained  for  more  than 
twenty  years  then  last  past.  That  the  appellees  and  their 
grantors,  for  fifty  years  then  immediately  preceding,  had 
adversely  and  continuously  enjoyed  and  used,  as  their 
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own,  under  a  claim  of  ownership,  the  right  to  flow  the 
water  in  said  stream  back  upon  the  lands  of  the  appel- 
lants, described  in  their  complaint,  to  the  fall  extent  to 
which  it  had  been  used  during  said  period  of  fifty  years, 
and  to  the  full  extent  which  the  appellees  propose  to  flow 
back  said  water  by  the  erection  and  repair  of  said  mill- 
dam,  complained  of  in  the  complaint. 

Second,  That,  before  the  appellants  became  the  owners 
of  the  lands  they  claim  to  own  in  their  complaint,  and  while 
their  grantors  had  the  same  in  their  possession,  and  were 
the  absolute  owners  thereof,  they,  said  grantors,  gave  to 
the  appellees'  grantors  and  those  under  whom  the  appel- 
lees claim  title,  the  right  to  erect  and  maintain  a  dam 
across  said  Stony  Creek,  at  the  precise  point  indicated  in 
the  complaint,  of  a  height  sufficient  to  overflow  the 
appellants'  lands,  to  the  extent  which,  they  say,  said 
lands  are  liable  to  be  overflowed  by  the  dam  which  the 
appellees  were  then  seeking  to  rebuild.  That,  in  consid- 
eration of  the  license  and  authority  thus  given,  the  appel- 
lees' grantors  did  erect  a  mill-dam,  as  aforesaid,  across  sidd 
stream,  and,  relying  on  the  permission  and  license  of  the 
appellants'  grantors,  as  aforesaid,  the  builders  of  the  dam, 
from  whom  the  appellees  'derive  title,  expended  a  large 
sum  of  money  in  the  erection  of  said  dam  and  the  con- 
struction of  a  mill,  mill-race,  fixtures  and  machinery  for 
mill  purposes  connected  therewith,  to  wit,  the  sum  of 
fifteen  thousand  dollars,  of  all  which  the  appellants  had 
notice,  when  they  purchased  the  lands  which  they  claim 
are  now  liable  to  be  injured  by  the  rebuilding  of  said 
dam.  That  since  the  erection  of  said  dam,  as  aforesaid, 
under  the  license  and  authority  of  the  appellants'  grant- 
ors, the  same  has  been  kept  up  and  maintained,  to  the 
height  to  which,  it  is  alleged,  the  appellees  propose  to  re- 
build it,  continuously  and  without  interruption,  except 
only  for  brief  intervals  necessary  for  repairs,  when  injured 
by  sudden  floods,  until  the  commencement  of  this  suit. 
That,  by  the  floods  of  the  summer  then  immediately  pre- 
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ceding,  said  dam  had  been  injured  and  partially  destroyed, 
and  that  the  appellees  were,  at  the  time  of  the  commence^ 
ment  of  this  suit,  engaged  in  rebuilding  and  repairing  the 
same,  up  to  its  original  height,  and  it  was  this  rebuilding 
and  repairing  which  constituted  the  supposed  grievances, 
complained  of  by  the  appellants. 

The  appellees'  answer  was  verified  by  the  affidavits  of 
one  of  the  appellees,  and  of  thirteen  oilier  persons  of  the 
neighborhood,  who  claimed  to  have  knowledge  of  the 
material  facts  therein  stated. 

The  appellants  demurred  to  each  paragraph  of  the  an* 
swer,  separately,  alleging  that  neither  one  of  said  para? 
graphs  contained  facts  sufficient  to  constitute  a  defence  to 
the  action. 

The  court  overruled  the  demurrer  to  both  paragraphs 
of  the  answer,  to  which  the  appellants  excepted. 

The  appellees  then,  upon  the  facts  set  forth  in  their  an* 
«rer,  supported  by  the  affidavits  of  aundry  persons,  as 
above  stated,  moved  the  court  to  dissolve  the  temporary 
ii\]unction  against  them,  restraining  them  from  proceeding 
with  the  erection  of  said  dam.  The  court  sustained  the 
motion  and  dissolved  the  injunction,  to  which  the  appel- 
lants also  excepted.  • 

It  is  from  the  order  of  the  court  dissolving  this  tempo- 
rary injunction  that  the  appellants  have  appealed  to  this 
court,  and  that  order  is  assigned  for  error  here. 

The  appellants  claim  that  the  court  erred  in  dissolving 
the  temporary  injunction,  because  the  appellees'  answer 
did  not  state  facts  sufficient  to  constitute  a  defence  to  the 
action ;  and  in  this  way  the  question  ot  the  sufficiency  o£ 
the  answer  is  presented  for  our  consideration. 

It  is  objected  that  the  answer  does  not  either  admit  or 
deny  many  of  the  specific  allegations  in  the  complaint^ 
and  particularly  the  one  charging  the  insolvency  of  the 
appellees.  Under  the  issues,  however,  which  are  ten- 
dered by  the  appellees  in  their  answer,  the  question  of 
their  solvency  or  insolvency  is  an  immaterial  one.    If 
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they  have  the  absolute  right  to  erect  and  maintain  a  dam 
at  the  point  indicated  in  the  complaint,  aa  they  claim  they 
haye,  then  their  pecuniary  condition  ceases  to  be  a  matter 
of  any  interest  to  the  appellants. 

In  the  case  of  Lane  v.  MiUeVj  27  Ind.  584^  the  action 
was  for  the  wrongful  flowing  back  of  water  on  the  lands 
of  the  pliuntiffi  by  the  erection  and  maintenance  of  a  mill* 
dam  by  the  defendants.  Two  paragraphs  of  the  answer 
in  that  cause  were,  in  substance  and  in  form,  precisely 
similar  to  the  two  paragraphs  of  the  appellees'  answer  in 
this  case,  and  they  were  held  good  on  demurrer,  affcer  a 
full  review  of  all  the  authorities  to  which  the  attention 
of  this  court  was  directed. 

While  the  action  in  that  case  was  only  for  the  recovery 
of  damages,  we  think  the  principles  involved  in  its  de- 
fence were  equally  applicable  to  the  defence  in  the  case 
at  bar,  and  that  the  same  rules  ought  to  govern  in  testing 
the  validity  of  the  answers  in  both  cases. 

We  are  of  opinion,  therefore,  that  the  answer  in  the 
case  before  us  was  substantially  sufficient,  and  that,  being 
supported,  as  it  was,  by  the  affidavits  of  a  large  number 
of  persons,  not  parties  to  the  suit,  the  court  did  not  err  iu 
$8solying  the  temporary  injunction,  thus  leaving  the  par- 
ties free  to  contest  the  matters  in  dispute  between  them, 
upon  the  formation  of  proper  issues  in  the  cause. 

After  the  temporary  injunction  had  been  dissolved,  the 
appellants  moved  the  court  to  reinstate  it,  and,  in  support 
of  their  motion,  filed  the  affidavits  of  several  persons, 
acquainted  with  the  premises,  some  of  whom  were  physi- 
cians, stating  that  the  erection  and  maintenance  of  said 
dam  would  constitute  a  public  nuisance,  and  be  injurious 
to  the  health  of  the  neighborhood  immediately  contig- 
uous. The  court,  however,  overruled  that  motion,  to 
which  the  Sippellants  also  reserved  an  exception. 

The  overruling  of  that  motion  is  also  assigned  for  error 
in  this  court. 

We  must  consider  the  overruling  of  that  motion  as  the 
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refusal  of  the  court  to  grant  another  temporary  injunc- 
tion in  the  cause.  That  is  what,  in  legal  effect,  it 
amounted  to,  as  the  former  injunction  had  been  dissolved, 
and  was,  hence,  out  of  existence. 

The  refusal  of  the  court,  in  term  time,  or  of  a  judge,  in 
vacation,  to  grant  a  temporary  injunction  in  a  cause,  dur- 
ing its  progress,  does  not  constitute  such  an  interlocutory 
order  as  may  be  appealed  from  to  this  court.  See  2  R. 
8.  1876,  p.  245,  sec.  6T6.  Hence,  we  can  not  review  such 
a  refusal  here. 

The  order  of  the  court  below,  dissolving  the  temporary 
iiyunction  in  this  cause,  is  affirmed,  at  the  costs  of  the 
appellants. 
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138    190! 

1^  ^       Township. — Bower  to  Coniraei, — ^A  ciyil  township  has  no  power  to  make  a 

^"^^  contract  for  the  benefit  of  school  property. 

^     g|J       Sajcb. — Parties, — A  suit  against  a  township,  in  its  name  as  a  civU  township, 

upon  a  contract  made  by  the  trustee  of  snch  township  as  ^township  tma- 

lee,"  for  school  furniture,  is  a  suit  against  the  civil  township,  and  can 
not  be  maintained. 
Same. — ^In  a  suit  against  such  township,  in  its  name  as  a  ciyil  township, 
an  allegation  that  it  is  "a  corporation  for  the  purposes  of  common 
schools"  does  not  render  such  action  one  against  the  school  township,  but 
is  a  mere  deeeripUo  peraona, 
pROiOBaoBT  Note.— 6\m<  by  Am^Me. — Eoidmeer—Jn  a  suit  against  the 
maker,  only,  of  a  promissory  note,  by  one  ailing  himself  to  be  the 
owner  thereof  by  a  written  assignment,  snch  assignment  must  be  giyen 
in  eyidence  on  the  trial  of  such  cause,  or  the  plaintiff  can  not  recover. 

From  the  Huntington  Circuit  Court. 

Jff.  J5.  Sayler  and  J.  B.  Kennefy  for  appellant. 
B.  M,  Cobby  for  appellees. 

HowK,  J. — The  appellees,  as  plaintifis,  sued  Jackson 
township,  of  Huntington  county  and  the  State  of  Indi- 
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ana,  "  a  corporation  for  the  purposes  of  common  schools," 
as  defendant,  in  the  court  below.  Appellees'  complaint 
was  in  a  single  paragraph,  and  it  was  alleged  therein,  in 
substance,  that  on  the  10th  day  of  June,  1869,  the  appel- 
lant, by  its  agent,  the  township  trustee,  Michael  Minnich, 
became  indebted  to  D.  D.  Vandie  &  Co.  in  the  sum  of 
two  hundred  and  eighty-eight  dollars,  with  interest  from 
date,  for  twelve  sets  of  Monteith's School  Maps,  purchased 
and  used  by  appellant  as  school  apparatus,  and  proper 
and  necessary  as  such,  and,  as  evidence  of  such  indebted- 
ness, the  appellant  executed  its  written  obligation  to  pay 
said  amount,  on  the  1st  day  of  June,  1872,  which  obliga- 
tion was  assigned,  by  endorsement  thereon,  in  writing,  to 
appellees,  and  copies  of  which  were  filed  with  and  made 
part  of  said  complaint.  And  the  appellees  averred,  that 
said  money  and  interest  were  due  and  unpaid,  and  that, 
since  the  same  became  due,  the  sum  of  three  thousand 
dollars  of  the  fund  specially  set  apart  by  law  to  pay  such 
claims,  to  wit,  the  special  school  fund  of  said  town- 
ship, had  come  into  the  hands  of  appellant's  agent,  the 
township  trustee,  and  that  the  appellant,  though  often  re- 
quested, had  failed,  refused  and  neglected  to  pay  said 
sum  or  any  part  thereof.  And  appellees  demanded  judg- 
ment for  five  hundred  dollars,  and  other  proper  relief. 

The  written  obligation,  mentioned  in  appellees'  com- 
plaint, was  in  the  words  and  figures  following,  to  wit : 

"$288.00.  RoANOKB,  Ind.,  J'une  10th,  1869. 

"  Treasurer  of  Jackson  township,  Huntington  county, 
State  of  Indiana,  will  pay  to  D.  D.  Vandie  &  Co.,  Green- 
field, two  hundred  and  eighty-eight  dollars,  with  interest, 
for  twelve  sets  Monteith's  School  Maps.  Payable  June 
Ist,  1872. 

(Signed)        "  Michael  Minnich,  Township  Trustee." 

The  copy  of  the  alleged  assignment  in  writing  of  this 
obligation  to  the  appellees,  mentioned  in  their  complaint, 
is  not  in  the  record,  either  as  matter  of  pleading  or  as 
matter  of  evidence. 
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Appellant  demurred  to  appellees'  complaint,  for  the 
want  of  sufficient  facts  therein  to  constitute  a  cause  of 
action;  which  demurrer  was  overruled  by  the  court 
below,  and  to  this  decision  appellant  excepted.  Appel- 
lant then  answered  in  two  paragraphs : 

Ist.    A  general  denial ;  and, 

2d.    A  special  defence. 

Appellees  demurred  to  the  second  paragraph  of  appel- 
lant's answer,  which  demurrer  was  sustained,  and  to  this 
decision  appellant  also  excepted.  There  was  a  trial  by 
the  court  below,  without  a  jury,  and  a  finding  made,  in 
favor  of  appellees  and  against  appellant,  for  the  sum  of 
three  hundred  and  seventy-eight  dollars.  On  written 
causes  filed,  the  appellant  then  moved  the  court  below 
for  a  new  trial,  which  motion  ^as  overruled,  and  to  this 
decision  appellant  excepted.  And  judgment  was  then 
rendered  by  the  court  below,  upon  its  finding,  from 
which  judgment  the  appellant  now  prosecutes  this  appeal. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

1st.  The  overruling  by  the  court  below  of  appellant's 
demurrer  to  appellees'  complaint; 

2d4  The  sustaining  by  the  court  below  of  appellees' 
demurrer  to  the  second  paragraph  of  appellant's  answer ; 
and, 

3d.  The  overruling  by  said  court  of  appellant's  motion 
for  a  new  trial. 

It  is  very  evident  that  the  corporation,  actuary  sued 
in  this  action,  was  the  civil  township,  although  the  appel- 
lees probably  intended  to  sue  the  school  township.  For 
the  words,  '^a  corporation  for  the  purposes  of  common 
schools,"  where  they  occur  in  appellees'  complaint,  can 
only  be  regarded  as  mere  desctnptio  personce^  and  as  con- 
stituting, in  fact,  no  part  of  appellant's  name.  The  ap- 
pellees should  have  sued  ^'Jackson  School  Township, 
of  Huntington  County;"  for  it  is  clear,  we  think,  that 
that  is  the  corporation,  if  any,  which  purchased  the  sets 
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of  Monteith'8  School  Maps,  mentioned  in  the  written  ob- 
ligation, which  is  sued  on  in  thia  action.  If  the  action 
had  been  brought  against  the  latter  corporation,  we  might 
possibly  have  held,  that  the  contract  sued  on,  although 
apparently  executed  in  the  name  of  the  civil  township, 
was,  in  fact,  the  contract  of  the  school  township,  for  the 
reason  that  the  contract,  upon  its  face,  was  a  promise  to 
pay  for  certain  property  which  the  school  corporation, 
only,  had  the  right  to  purchase.  In  the  case  of  Carmichctd 
V.  Lawrencty  47  Ind.  554,  it  was  decided  by  this  court, 
that  civil  townships  were  not  authorized  by  law  to  con- 
tract for  the  building  of  school-houses;  nor  are  they 
authorized  by  law  to  purchase  school  fumitAre,  books  or 
maps. 

The  appellant  in  this  cause  is  the  civil  corporation. 
j8S»i»  v.  MeClurej  52  Ind.  267;  McLaughlin  v.  Shdby 
Tovmskip,  52  Ind.  114 ;  and  see,  also,  the  different  statutes 
on  this  subject,  referred  to  in  the  latter  case. 

If  we  should  hold,  in  this  case,  that  the  contract  sued 
on,  because  it  was  executed  in  the  name  of  the  civil  town- 
ship, was  therefore  the  contract  of  the  civil  township ; 
then  we  would  be  forced  to  the  conclusion  that  the  con- 
tract was  absolutely  void,  for  the  reason,  as  we  have  al- 
ready said,  that  civil  townships  are  not  lawfully  author- 
ized to  purchase  school  maps.  Carmichad  v.  Lawrence^ 
supra.  But  as  this  action  was  brought  against  the  civil 
corporation,  to  recover  a  debt  due  and  owing,  if  from 
any  one,  from  the  school  corporation,  manifestly,  the  ap- 
pellees^ complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  appellant,  and  therefore 
the  court  below  erred,  in  overruling  appellant's  demurrer 
to  appellees'  complaint. 

K  the  record  of  this  action  is  perfect  and  complete, 
and  we  must  presume  it  is,  appellant's  motion  for  a  new 
trial  ought  to  have  been  sustained,  because  the  endorse- 
ment of  said  written  obligation  was  not  given  in  evidence 
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on  the  trial,  as  is  manifest  from  the  bill  of  exceptions,  set 
out  in  the  record. 

The  judgment  is  reversed,  at  the  appellees*  costs,  and 
the  cause  is  remanded,  with  instructions  to  the  court 
below  to  sustain  appellant's  demurrer  to  appellees'  com- 
plainty  and  for  further  proceedings. 
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FltOMiBBOftT  Note. — BnfobU  in  Bank, — FSraud  w  Broeunng  Signahtn, — ^ 
noeenl  Holder. — Where  one,  on  the  f alie  and  fraadalent  lepresentation  of 
another,  and  in  the  honest  belief  that  it  ia  an  instrument  of  a  different 
character,  executes  a  promissory  note  to  such  person,  payable  in  a  bank 
of  this  State,  he  is  liable  for  the  amount  thereof  to  an  innocent  endorsee 
thereof,  before  its  maturity,  for  value. 

fiAXE. — Heading. — Atuwer,'-^Oot\/etncn  and  Avoidanee. — ^In  snch  action  an 
answer  to  the  complaint,  by  the  maker,  verified  by  affidavit,  denying  any 
knowledge  on  his  part  of  having  executed  such  note,  but  admitting  that^ 
by  the  fraud  and  misrepresentation  of  the  payee,  in  procuring  the  signa^ 
ture  of  the  maker  to  what  the  latter  honestly  believed,  and  was  informed, 
was  an  instrument  of  a  diflferent  nature,  he  may  have  executed  such  note, 
is  a  plea,  not  of  either  general  or  special  denial  of  the  execution  thereof 
but,  of  confession  and  avoidance,  and  is  bad  on  demurrer. 

8ame. — Can  not  be  DoMe. — ^The  same  paragraph  of  a  pleading  can  not  set 
up  both  a  denial  and  matter  of  confesRion  and  avoidance.  It  may  set  up 
cither  but  not  both. 

Same. — ComplainL — In  such  action,  if  the  complaint  avers  that  the  payee 
endorsed  the  note  to  the  plaintiff,  liefore  it  was  due,  such  averment  im- 
ports that  the  plaintiff  is  a  bona  fide  holder  thereof,  for  value. 

SCPREKE  Court. — I^ro/eUce. — Demurrer, — Where  the  evidence  given  on  the 
trial  of  a  cause  is  not  in  the  record,  the  overruling  of  a  demurrer  to  an 
insufficient  paragraph  of  a  pleading  is  available  as  error  on  H^peal  to 
the  Supreme  Court,  even  though  a  remaining  paragraph  of  snch  plead- 
ing is  sufficient. 

From  the  Ripley  Circuit  Oourt. 

G.  Durbin  and  Z.  T.  Hazen^  for  appellant. 
E.  P.  FerriSy  for  appellee. 


NOVEMBER  TERM,  1876.  141 


Kimble  v.  Christie. 


WoRDSN,  C.  J. — ^This  was  an  action  by  the  appellant,  aa 
the  endorsee,  against  the  appellee,  as  the  mak^r,  of  a 
promissory  note  for  the  payment  of  one  hundred  and 
eighty  dollars,  to  A.  W.  Hall,  at  The  First  National  Bank 
of  Columbus,  Indiana,  six  months  after  the  date  thereof, 
and  dated  April  20th,  1874,  and  endorsed  to  plaintifi'  by 
the  payee.  May  5th,  1874. 

Issue ;  trial ;  verdict  and  judgment  for  defendant. 

The  appellant  has  assigned  and  relies  upon  error  in 
overruling  his  demurrers  to  the  third  and  fourth  para- 
graphs of  the  defendant's  answer. 

The  first,  second,  third  and  fourth  paragraphs  of  the 
answer  were  duly  verified. 

The  first  was  the  general  denial. 

The  second  need .  not  be  noticed,  as  no  question  arises 
upon  it. 

The  third  was  as  follows : 

''  For  a  third  and  further  answer  the  defendant  says,  on 
or  about  the  20th  day  of  April,  1874,  a  man  by  the  name 
of  White,  whose  given  name  is  unknown  to  the  defend- 
ant, came  to  the  residence  of  the  defendant,  in  Shelby 
township,  Ripley  county,  Indiana,  and  represented  to  the 
defendant  that  he  was  travelling  for  one  A.  W.  Hall,  and 
appointing  agents  to  sell  'Hall's  Force  Pump  Washer,' 
and  desired  to  appoint  defendant  one  of  such  agents  in 
Shelby  township,  in  Ripley  county,  and  Shelby  and  Monroe 
townships,  in  Jefferson  county,  Indiana,  and  it  was  agreed 
that  said  defendant  should  accept  said  agency ;  that,  dur- 
ing the  negotiation  relating  to  such  contract,  nothing 
was  said  between  said  parties  about  a  note,  or  the  execu- 
tion of  a  promissory  note  by  the  defendant  to  said  Hall 
or  White  or  any  other  person,  for  any  purpose  whatever, 
and  that  no  note  was  exhibited  for  signature,  during  the 
negotiation,  at  any  time.  That,  when  said  defendant 
should  accept  said  agency,  he  was,  by  such  contract,  to 
sell  such  machines  and  account  to  said  Hall  for  the  re- 
ceipts of  such  sales,  to  the  amount  of  seven  dollars  and 
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one-half  for  each  machine  sold,  until  defendant  had  sold 
enough*  to  come  to  the  sum  of  one  hundred  and  eighty 
dollars,  and  then  defendant  was  to  account  for  two  and 
one-half  dollars  for  each  machine  sold.  The  machines 
were  to  be  ordered  by  express  by  the  defendant,  from  some 
place  in  Ohio,  and  the  machines  were  to  be  paid  for  by 
defendant,  on  delivery  at  the  express  office.  Defendant 
says  that  said  White  represented  that  it  was  necessary  to 
sign  an  agreement  and  contract,  which,  he  then  repre- 
sented to  defendant,  would  contain  the  above  stipulations, 
and  would  empower  defendant  to  order,  from  a  certain 
manufactory  at  Adrian,  Ohio,  all  such  machines  as  he 
might  want  for  such  agency ;  and  defendant  avers,  that 
said  White  made  no  mention,  during  all  said  negotiation, 
about  any  promissory  note,  or  any  amount  to  be  paid  by 
defendant,  except  as  herein  set  forth.  And  he  avers,  that 
no  such  note,  as  in  the  complaint  named,  was  read  to  or 
shown  him  by  said  White,  and,  if  such  note  was  con- 
tained in  the  paper  signed  by  him,  it  was  so  disguised  and 
concealed  by  said  White  and  the  language  of  said  agree- 
ment, that  he,  said  defendant,  could  not,  with  reasonable 
diligence,  have  discovered  the  same.  The  defendant  says 
he  was  not  accustomed  to  trade  in  such  things,  nor  in 
patents  of  any  kind ;  that  he  was  ignorant  of  the  fact 
that  such  parties  had  been  making  and  attempting  to 
make  such  contracts  in  the  country.  And  the  defendant 
avers,  that  he  never  gave  said  note,  or  any  other  note  or 
bill  of  exchange,  to  said  White,  and,  if  this  signature  to 
said  note  is  genuine,  it  was  obtained  without  his  knowl- 
edge or  consent,  and  by  some  fraudulent  means,  to  him 
unknown,  and  which  he  could  not  prevent  by  the  use  of 
due  diligence.  Wherefore  the  defendant  says  the  note 
in  suit  is  not  his  note,  and  he  demands  judgment  for 
costs." 

The  fourth  paragraph  is  the  same,  in  substance,  as  the 
third,  as  far  as  and  including  the  allegation  in  respect  to 
making  out  the  papers,  and  then  proceeds  as  follows: 
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"Defendant  avers,  that  said  White  stated  he  would  make 
out  the  papers  in  duplicate,  so  that  defendant  should 
haye  the  same  papers  that  White  had,  and  defendant  says 
that  said  papers  were  drawn  up  in  the  evening  and 
signed,  and  said  White  stated  that  he  would  keep  all  the 
papers,  so  signed,  in  his  possession  until  morning,  and 
then,  if  defendant  desired  him  to  do  so,  he  would  surren- 
der them  to  defendant,  or  destroy  them  and  rescind  the 
contract ;  and  that  said  White  did  retain  all  the  papers 
BO  drawn  up  and  signed,  until  he  had  his  team  all  ready  to 
start  in  the  morning;  and  defendant  says  that  he  informed 
White,  in  the  morning,  that  he  would  prefer  not  to  do 
anything  further  in  the  matter  of  the  agency ;  but  White 
threw  down  two  papers  that  he  had  been  pi^eparing  the 
evening  before,  and  said  the  contract  was  complete  and 
defendant  had  to  stand  to  it.  Defendant  says  said  White 
at  once  left  the  house  and  drove  rapidly  away,  and  that 
he  had  no  time  to  examine  any  papers  before  White  was 
gone,  and  he  says  no  mention  was  made  of  any  promis- 
sory note,  of  any  kind,  at  any  time,  and  defendant  says 
'that  no  such  note,  as  in  the  complaint  named,  was  ever 
read  or  shown  to  him  by  said  White,  and  if  such  note  was 
contained  in  the  papers  signed  by  him,  it  was  so  disguised 
and  concealed  by  said  White  and  the  language  of  said 
agreement,  that  the  defendant  could  not,  with  reasonable 
diligence,  have  discovered  the  same.  The  defendant  says 
he  was  not  accustomed  to  trade  in  such  things,  nor  in 
patents  of  any  kind ;  that  he  was  ignorant  of  the  fact 
that  such  parties  had  been  making  and  attempting  to 
make  such  contracts  in  the  country.  And  said  defendant 
avers,  that  he  never  gave  said  note,  or  any  other  note  or 
bill  of  exchange,  to  said  White,  and  if  this  signature  to 
said  note  is  genuine,  it  was  obtained  without  his  knowl- 
edge or  consent,  and  by  said  fraudulent  means,  to  him 
unknown,  and  which  he  could  not  prevent  by  the  use  of 
due  diligence.  Wherefore  defendant  demands  judgment 
for  costs." 
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The  counsel  for  the  appellee  claims  that  these  para- 
graphs of  answer  are  special  answers  of  non  est  fdctum. 
It  is  important  to  determine  whether  they  are  paragraphs 
in  general  or  special  denial  of  the  cause  of  action, 
or  whether  they  set  up  matter  in  avoidance.  They 
might  be  good,  as  mere  denials,  but  not  good  as  setting 
up  matters  in  avoidance.  A  single  paragraph  of  answer 
can  not  perform  the  double  function  of  denying  the 
cause  of  action,  and  of  confessing  and  avoiding  it.  It 
must  be  one  thing  or  the  other,  but  it  can  not  be  both ; 
and  its  character,  in  this  respect,  must  be  determined 
from  the  general  scope  of  its  averments.  Cronk  v.  CoUy 
10  Ind.  485.  We  are  of  opinion  that  these  paragraphs 
attempt,  not  to  controvert  the  execution  of  the  note,  but, 
to  set  up  matter  in  avoidance  thereof,  and  that  they 
should  be  regarded,  not  as  denials,  but,  as  affirmative 
pleadings  in  avoidance.  We  think,  also,  that  they  must 
have  been  so  regarded  in  the  court  below,  both  from 
their  character,  and  from  the  fact  that  the  general  denial 
was  pleaded  under  oath,  which  was  broad  enough  to  cover 
all  matters  of  special  denial. 

The  note,  it  will  be  seen,  was  payable  at  a  bank  in  this 
State,  and  was,  therefore,  governed  by  the  law  merchant. 

The  substance  of  the  defence  set  up  in  each  paragraph 
is,  that  the  defendant  executed  a  paper  without  reading 
it,  and  trusting  to  the  statement  of  White  as  to  its  char- 
acter, which  he  supposed  to  be  a  contract  in  reference  to 
the  machines,  but  which  turns  out  to  be  the  note  in  suit. 
According  to  the  case  of  Nebeker  v.  Cutsingerj  48  Ind.  486, 
in  which  the  recent  authorities  were  examined,  neither 
paragraph  alleged  facts  sufficient  to  bar  the  action  upon 
the  note  in  the  hands  of  a  bona  fide  holder.  See,  also, 
Glmn  V.  Torier,  49  Ind.  500. 

But,  as  we  understand  the  brief  of  counsel  for  the  ap- 
pellee,  it  is  claimed  that  the  complaint  does  not  show  that 
the  plaintiff  is  a  bona  fide  holder  for  value. 

It  alleges  that  Hall,  the  payee,  endorsed  the  note  to  him 
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before  it  was  dae.  The  endorsement  imports  a  valuable 
consideration.     The  complaint  is  clearly  sufficient. 

As  the  evidence  is  not  in  the  record,  we  can  not  say  that 
the  verdict  for  the  defendant  was  not  based  upon  proof 
of  the  paragraphs  in  question,  and  we  can  not  say,  there- 
fore, that  the  plaintiff  was  not  injured  by  the  ruling  on 
the  demurrers  to  these  paragraphs. 

We  are  of  opinion  that  the  court  erred,  in  overruling 
the  demurrers  to  the  third  and  fourth  paragraphs  of  the 
answer. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 


Hogshead  v.  Williams  bt  al. 

Pbikcifai.  and  Surety. — Dday  <^  Judgment  Creditor  in  lumng  ExeeuHon."^ 
Intolveney  of  IHneipal. — ^Though  contrary  to  the  request  of  the  surety, 
snd  during  its  continuance  the  principal  becomeii  inaolvent,  a  Toluntary 
delay,  hj  a  judgment  creditor,  in  issuing  execution  upon  a  judgment  ob- 
tained against  such  principal  and  surety,  as  such,  before  a  justice  of  the 
peace,  does  not  discharge  such  surety,  though  the  principal  remain 
solvent  for  a  sufficient  period,  after  the  rendition  of  such  judgment,  for 
the  amount  thereof  to  be  made  by  execution. 

Sams. — Swrety  may  Protect  Htm^df, — How, — Where,  in  a  suit  against  a 
principal  and  surety,  the  latter  desires  to  protect  himself  against  a  proba- 
ble future  insolvency  of  the  former,  he  may,  at  the  time  judgment  there- 
in is  rendered,  object  to  granting  any  stay  of  execution,  or  he  may  pay 
off  said  judgment  and  have  execution  thereon  for  his  own  benefit. 

From  the  Daviess  Circuit  Court. 

J.  W.  Burton  and  J.  W.  Ogdon^  for  appellant. 

Niblack,  J. — The  appellant  was  the  plaintiff,  and  the 
appellees  were  the  defendants,  in  the  court  below. 

The  complaint  alleges  <^  that  heretofore,  to  wit,  on  the 
22d  day  of  June,  1872,  the  said  James  Williams,  as  the 
Vol.  LV.— 10 
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assignee  of  one  James  Crabb,  brought  salt,  on  a  note, 
against  the  plaintiff,  as  surety,  and  one  William  M.  Spen- 
cer, as  the  principal  therein,  before  Burrill  F.  Meredith, 
a  justice  of  the  peace  in  and  for  Washington  township, 
Daviess  county,  Indiana,  and  on  the  22d  day  of  June, 
1872,  obtained  judgment  thereon  against  the  plaintiff,  as 
surety,  and  against  the  said  William  M.  Spencer,  as  the 
principal  in  said  note,  for  the  sum  of  one  hundred  and 
seventy-three  dollars,  with  costs  taxed  at  four  dollars  and 
thirty-five  cents ;  and  the  plaintiff  says  that  the  said 
James  Williams  afterwards,  on  the  30th  day  of  June, 
1872,  ordered  the  said  justice  not  to  issue  any  execution 
on  said  judgment,  although  the  said  William  M.  Spencer 
then  had  a  sufficiency,  of  property  to  satisfy  said  judg- 
ment, subject  to  levy  and  sale,  in  said  township  and 
county,  and  although  the  plaintiff  expressly  requested 
him,  the  said  Williams,  to  have  an  execution  issued  on 
said  judgment. 

"The  plaintiff  further  says,  that,  at  the  time  of  order- 
ing the  justice  not  to  issue  an  execution  on  said  judg- 
ment, as  aforesaid,  he,  said  Williams,  well  knew  that  the 
said  Spencer  had  a  sufficiency  of  property,  subject  to 
levy  and  sale,  as  aforesaid,  to  fully  pay  and  satisfy  said 
judgment  and  costs. 

"The  plaintiff*  further  avers,  that  the  said  James 
Williams  owned  and  controlled  said  judgment,  from  the 
time  of  the  rendition  thereof  until  the  26th  day  of  Feb- 
ruary, 1874,  during  all  of  which  time  no  execution  was 
issued  on  said  judgment,  on  account  of  the  aforesaid 
order  to  such  justice,  although  the  said  Spencer,  during 
all  that  time,  had  a  sufficiency  of  property  subject  to 
levy  and  sale,  to  satisfy  the  same,  which  said  Williams 
well  knew,  and  although  the  plaintiff  ordered  the  said 
Williams,  repeatedly,  to  issue  an  execution  thereon,  and 
enforce  the  payment  of  said  judgment  from  the  said 
Spencer. 

**  The  plaintiff  further  says,  that,  on  the  26th  day  of 
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February,  1874,  the  Baid  Williams  Bold  and  assigned  said 
judgment  to  the  defendant  Richard  Braner,  who  ordered 
and  had  an  execution  to  issue  on  said  judgment,  on  the 
15th  day  of  June,  1874,  with  full  knowledge  of  the  prior 
acts  of  his  assignor,  James  Williams,  and  with  full  knowl- 
edge of  all  the  facts  hereinbefore  stated,  and  of  the  rights 
and  equities  of  the  plaintiff  herein,  which  said  execution 
was  delivered  to  the  defendant  Richard  W.  Meredith,  then 
duly  qualified  and  the  acting  constable  in  said  cause,  and 
that  the  said  Richard  W.  Meredith  had  and  held  said 
execution  until  the  6th  day  of  May,  1875,  during  which 
time  he,  the  said  Meredith,  made  no  effort  to  collect  the 
same  by  levy  and  sale  or  otherwise,  although  the  said 
Spencer,  at  all  times,  had  a  sufficiency  of  property  sub- 
ject to  levy  and  sale,  to  satisfy  said  judgment. 

**  The  plaintiff  further  says,  that,  on  the  said  6th  day  of 
May,  1875,  the  said  Bruner  caused  another  execution  to 
issue  on  said  judgment,  to  the  said  Richard  W.  Meredith, 
as  such  constable,  and  that  the  said  Richard  W.  Meredith 
is  now  threatening  to  levy  upon,  and  make  sale  of,  the 
plaintiff's  property  to  satisfy  the  same ;  *  *  *  that 
the  said  William  M.  Spencer  is  now  notoriously  insolvent, 
and  has  no  property  subject  to  execution,  with  which  to 
satisfy  said  execution  or  any  part  thereof. 

<<  Wherefore  the  plaintiff  asks  that  the  said  Williams 
and  Bruner  be  perpetually  restrained  and  enjoined  from 
asserting  any  claim  against  the  plaintiff  on  account  of 
said  judgment,  and  that  the  said  Richard  W.  Meredith 
and  his  successors  in  office  be  forever  restrained,  enjoined 
and  inhibited  from  proceeding  to  collect  said  judgment, 
as  against  the  plaintifi^  and  for  all  other  proper  relief  in 
the  premises.'' 

A  transcript  of  the  proceedings  and  judgment  before 
the  justice  were  filed  with  the  complaint,  and  made  an 
exhibit  in  the  cause. 

The  defendants  demurred  to  the  complaint,  alleging,  as 
a  ground  of  objection,  that  it  did  not  state  facts  sufficient 
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to  constitute  a  cause  of  action.  The  court  sustained  the 
demurrer,  to  which  the  plaintiff  excepted,  and  judgment 
on  the  demurrer  was  rendered  in  favor  of  the  defendants. 

The  appellant  has  assigned  for  error  the  action  of  the 
court  below  in  sustaining  scud  demurrer,  and  thus  the 
sufficiency  of  the  complaint  is  the  only  question  submitted 
to  us  for  our  consideration. 

It  is  a  well  settled  principle  of  law,  in  this  State,  that 
the  gratuitous  giving  of  time  by  a  creditor  to  his  princi- 
pal debtor  does  not  discharge  the  surety.  Carr  v.  Hoio- 
ardj  8  Blackf.  190 ;  Braman  v.  Howk,  1  Blackf.  892 ;  Co- 
lerick  v.  McCleaSj  9  Ind.  245 ;  Harter  v.  Moore^  5  Blackf. 
367  ;  Kirhy  v.  Studebaker^  15  Ind.  45 ;  Naylor  v.  Moody ,  8 
Blackf.  92 ;  Coman  v.  The  StaJUy  ex  rel.y  etc.,  4  Blackf.  241 ; 
Barker  v.  iTClure,  2  Blackf.  14;  Menifee  v.  Clark,  85  Ind. 
304. 

Time  given,  without  consideration,  by  the  creditor,  to 
the  debtor,  and  without  the  consent  of  the  surety,  will 
not  discharge  the  surety.  Shook  v.  The  Board  of  Coni- 
mismnerSj  etc.,  6  Ind.  461;  Cheek  v.  GlasSy  8  Ind.  286; 
Shook  V.  The  State,  ex  rd.,  etc.,  6  Ind.  118;  Halstead  v. 
Brown,  IT  Ind.  202. 

There  is  no  allegation  in  the  complaint  before  us,  that 
there  was  any  consideration  for  the  extension  complained 
of,  or  that  it  was  given  upon  any  contract  or  agreement, 
which,  in  any  manner,  restrained  the  appellees  or  any  one 
or  more  of  them.  The  alleged  request  of  Williams  to 
the  justice,  not  to  issue  execution  on  the  judgment,  did 
not  restrain  Williams  from  having  an  execution  upon  it, 
when  otherwise  entitled  to  it.  For  aught  that  appears  in 
the  complaint,  the  request  was  without  consideration, 
and  might  have  been  recalled  at  any  time. 

The  appellant  might,  when  the  judgment  was  ren- 
dered, have  objected  to  the  stay  of  execution  upon  it.  See 
2  R.  S.  1876,  p.  205,  sec.  480.  But  it  is  not  shown  that 
he  did  so. 

The  appellant  avers  that  he  repeatedly  requested  the 
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said  Williams,  while  he  was  the  owner  of  the  judgment, 
to  have  execution  issued  upon  it,  but  that  he  failed  and 
neglected  to  do  so.  We  are  not  aware  of  any  provision 
of  law  which  releases  the  appellant  on  that  account.  In 
our  State,  a  surety  can  be  released  only  by  affirmative 
action  of  his  own,  under  some  provision  of  the  statute. 
See  Halstead  v.  Brovm^  above  quoted. 

The  appellant  might,  at  any  time  after  it  was  rendered, 
have  paid  off  the  judgment  and  assumed  the  collection 
of  it  for  his  own  use.  See,  also,  2  R.  S.  1876,  p.  279,  sec. 
676.     This,  however,  it  seems,  he  did  not  do. 

Upon  the  facts  alleged  in  the  complaint,  the  appellant 
must  be  presumed  to  have  acquiesced  in  the  delay  he 
complains  of,  and  we  think  the  court  committed  no  error 
in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 


Hiatt  v.  Powell. 

Sdfbemb  Court. — Proidiot, — BiU  of  ExcqpUom. — New  2Wa/.— Where  no 
qaestion  ifl  raised  upon  the  pleadings  in  a  cause,  if  the  bill  of  exceptiont 
be  not  filed  within  the  time  prescribed  bj  the  court  trying  such  cause,  H 
forms  no  part  of  the  record,  and  no  question  is  presented  to  the  Supreme 
Court,  on  appeal  thereto. 

From  the  Blackford  Circuit  Court. 

W.  A.  Bonhanij  J.  CantweU  and  W.  IT.  CarroUy  for  ap- 
pellant. 
B.  F.  WiUiamSy  for  appellee. 

BiDDLB,  J. — ^In  this  cause,  no  question  was  raised  upon 
the  pleadings. 

The  case  was  tried  on  the  15th  day  of  December,  1874. 
On  the  same  day  a  motion  for  a  new  trial  was  made  and 
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overruled,  exceptions  taken,  judgment  rendered  and 
sixty  days  allowed  to  file  a  bill  of  exceptions.  What 
purports  to  be  a  bill  of  exceptions  was  filed  on  the  1st 
day  of  April,  1875.  Not  having  been  filed  in  time,  it  is 
no  part  of  the  record ;  and  there  is,  therefore,  no  question 
before  us. 

The  judgment  is  affirmed,  with  costs. 


FuHRER,  Abm'b,  v.  Thb  State,  bx  rel.  The  Attobnst 

General. 

Dbckdents'  EBTATEB.—^no/  SetUemenL— Failure  of  Hein  to  Claim  Surphu, — 
EBckeal. — Duly  of  Court. — Where,  from  the  final  settlement  report  of  the 
administrator  of  a  decedent's  estate  it  appears  that  there  is  a  surplus  in  * 
his  hands  for  distribution,  upon  the  expiration  of  two  years  from  the 
filing  and  approval  of  such  report,  without  the  appearance  of  anj  heirs 
to  claim  such  surplus,  it  escheats  to  the  State,  and  it  is  the  duty  of  the 
court  having  jurisdiction  of  such  estate  to  order  such  administrator  to 
pay  such  surplus  to  the  proper  county  treasurer,  for  the  use  of  the  State. 

fiAJOB. — Benumd  of  Admin/isfrator. — Appoiniment  </  Sucoessor. — Suit  on  Bond. 
'^Protecuiting  Attorney. — Duty  of. — Upon  the  failure  of  the  administra- 
tor to  bbey  such  order,  by  paying  over  the  surplus  to  such  county  treas- 
urer, it  is  the  duty  of  the  court  to  remove  such  administrator  and  ap- 
point his  sucoesBor,  who  should  bring  suit  against  his  predecessor,  on  his 
bond ;  and  it  is  the  duty  of  the  prosecuting  attorney  of  such  court  to 
prosecute  such  suit  in  court. 

Same. — Officer. — FaiUvtn  of  to  Paform  Duty. — Attorney  OeMraL-^Boariia, — 
Slaivie  Conttrued. — Upon  the  failure  of  the  court  to  so  order  the  ad- 
ministrator to  BO  pay  over  such  surplus,  or,  upon  the  failure  of  such 
administrator  to  obey  an  order  so  made,  if  the  court  shall  have  failed 
to  BO  remove  such  administrator  and  appoint  his  successor,  or  if,  upoh 
the  removal  of  such  administrator  and  the  appointment  of  his  successor, 
the  proBecuting  attorney  shall  have  failed  to  institute  and  prosecute  such 
suit,  after  the  lapse  of  twelve  months  from  the  time  when  any  such  judv 
cial  or  official  action  became  necessary,  the  State,  on  the  relation  of  her 
attorney  General,  under  section  9  of  the  act  supplemental  to  the  act  pro- 
Tiding  for  his  election,  (1  R.  S.  1876,  p.  152,)  may  institute  a  suit  on  sadi 
bond,  to  recover  such  surplus. 
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From  the  Posey  Circuit  Court. 

M  W.  Pearsej  for  appellant. 

C.  A.  Buskirkj  Attorney  Oeueral,  for  the  State. 

HowK,  J. — ^The  State  of  Indiana,  on  the  relation  of 
Clarence  A.  Buskirk,  Attorney  General,  filed  a  complaint, 
in  the  court  below,  against  the  appellant,  in  substance  as 
follows : 

That,  on  the  14th  day  of  March,  1865,  the  appellant 
was  duly  appointed  and  qualified,  as  administrator  of  the 
estate  of  John  Ladabat,  deceased,  and  on  the  same  day, 
as  such  administrator,  he  received  the  sum  of  one  thou- 
sand three  hundred  and  ninety-four  dollars  and  twenty- 
five  cents,  belonging  to  said  estate ;  that  on  the  12th  day  of 
July,  1867,  the  appellant  made  a  final  settlement  report, 
as  administrator  of  said  decedent's  estate,  to  the  proper 
court,  showing  a  balance  in  his  hands,  belonging  to  said 
estate,  of  one  thousand  and  fifty-eight  dollars  and  fifty 
cents,  for  distribution,  which  report  was  received  and 
approved  by  said  court,  and  the  distribution  of  said  sum 
was  ordered ;  that  on  the  6th  day  of  July,  1871,  a  citation 
was  issued  by  said  court,  against  the  appellant,  as  such 
administrator,  requiring  him  to  show  cause  why  he  had 
not  made  distribution  of  the  funds  in  his  hands,  belonging 
to  said  estate,  which  citation  was  duly  served  on  him,  on 
the  same  day  it  was  issued,  but  he  wholly  failed  and  re- 
fused to  appear  and  answer  said  citation ;  that  more  than 
two  years  had  elapsed  since  the  final  settlement  of  said 
estate,  and  that  no  heirs  of  said  decedent  had  appeared,  to 
claim  the  surplus  of  said  estate,  or  any  part  thereof,  and 
that  said  estate  had  escheated  to  the  State  of  Indiana ; 
and  the  appellee  asked  for  an  order,  requiring  the  appel- 
lant to  pay  said  sum  of  one  thousand  and  fifty-eight 
dollars  and  fifty  cents,  belonging  to  said  decedent's  estate, 
and  interest  on  the  same,  in  the  aggregate  one  thousand 
seven  hundred  dollars,  over  to  the  treasurer  of  Posey 
county. 

The  appellant  demurred  to  appellee's  complaint,  for  the 
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alleged  insufficiency  of  the  facts  therein  to  constitute  a 
cause  of  action.  This  demurrer  was  overruled  by  the 
court  below,  and  to  this  decision  appellant  excepted. 
And  the  appellant,  failing  and  refusing  to  answer  further, 
the  court  below  made  a  finding,  that  there  was  then  in 
the  hands  of  the  appellant,  as  administrator  of  said  dece- 
dent's estate,  the  sum  of  one  thousand  four  hundred  and 
sixty  dollars  and  fifty  cents,  belonging  to  said  estate,  and 
that  more  than  two  years  had  elapsed  since  the  final  set- 
tlement of  said  estate,  and  that  no  heirs  had  appeared  to 
claim  said  sum  or  any  part  thereof.  And  judgment  was 
rendered  by  the  court  below,  in  favor  of  the  appellee  and 
against  the  appellant,  for  the  amount  found  in  appellant's 
hands,  and  the  costs  of  this  action,  and  that  appellant 
should  then  pay  said  amount  over  to  the  county  treasurer 
of  said  Posey  county.  From  that  judgment,  this  appeal 
is  now  here  prosecuted. 

The  only  alleged  error,  assigned  by  appellant  in  this 
court,  is  the  decision  of  the  court  below,  overruling  his 
demurrer  to  appellee's  complaint. 

It  is  provided  by  section  143  of  the  statute  of  this  State, 
providing  for  the  settlement  of  decedents'  estates,  etc., 
approved  June  17th,  1852,  as  follows : 

"  Sec.  148.  If,  after  the  expiration  of  two  years  from 
the  final  settlement  of  an  estate,  no  heirs  appear  to  claim 
the  surplus,  or  any  part  thereof,  the  court  shall  direct  it 
to  be  paid  over  to  the  county  treasurer,  to  be  by  him  paid 
over  to  the  treasurer  of  State,  who  shall  credit  it  upon  the 
books  to  the  unknown  heirs  of  the  decedent."  2  R.  8. 
1876,  p.  545. 

By  section  145  of  the  same  act,  it  is  provided,  that,  if 
an  "administrator  fail  to  pay  into  court  any  money  be- 
longing to  such  estate,  of  which  there  are  no  known 
heirs,  *  *  *  the  court  shall  remove  him  from  his 
trust,  and  appoint  a  successor,  who,  having  qualified  and 
given  bond  according  to  law,  shall  bring  suit  against  such 
delinquent    *    *    *    administrator  on  his  bond,  which 
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Buit  the  prosecuting  attorney  of  the  proper  court  shall 
prosecute,  he  being  allowed  by  such  court  a  reasonable 
compensation  therefor,  to  be  paid  out  of  the  damages 
assessed  in  such  suit."    2  R.  S.  1876,  p.  545. 

It  is  insisted  by  appellant's  attorney,  that  the  com- 
plaint in  this  action  is  insufficient,  because  it  does  not 
allege  that  the  appellant  had  been  removed  from  his 
trust,  that  his  successor  had  been  appointed  and  qualified, 
and  that  such  successor  and  the  prosecuting  attorney  had 
failed  or  refused,  for  twelve  months,  to  institute  the 
proper  proceedings  against  the  appellant  and  his  sureties, 
as  provided  in  section  145,  last  cited.  This  is  the  only  point 
made  by  appellant's  counsel,  in  his  argument  of  this  cause. 
That  is,  the  appellant  admits  that  he  has  a  large  sum  of 
money  in  his  hands,  which  escheated  to  the  State  nearly 
eight  years  ago,  and  which  he  has  not  the  slightest  title 
to  nor  interest  in ;  and  he  admits  that  the  proper  court 
ought  to  have  removed  him  from  his  trust,  and  appointed 
his  successor  in  said  trust,  and  that  that  successor  and  the 
prosecuting  attorney  ought  to  have  sued  him  on  his  bond, 
for  his  delinquency.  And,  upon  the  vain  pretext  that  the 
Attorney  General  was  not  authorized  by  law  to  bring  this 
suit,  the  appellant  apparently  founds  all  his  hopes  for  a 
reversal  of  the  judgment  of  the  court  below. 

We  think  that  the  case  made  by  appellee's  complaint 
in  this  action  is  clearly  within  the  spirit,  intention  and 
meaning,  if  not  within  the  strict  letter,  of  the  9th  section 
of  the  act  supplemental  to  the  act,  providing  for  the  elec- 
tion, etc.,  of  the  Attorney  General  of  the  State,  approved 
March  10th,  1878.  1  R.  8.  1876,  p.  152.  By  this  section 
it  is  provided,  among  other  things,  that,  in  cases  where 
the  officers  whose  duty  it  shall  be  to  collect  money 
unclaimed  in  estates,  or  moneys  that  escheat  to  the  State 
for  want  of  heirs,  shall  fail,  neglect  or  refuse  to  do  so,  for 
twelve  months  after  the  cause  of  action  in  favor  of  the 
State  shall  have  accrued,  the  Attorney  General  shall  insti- 
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tute,  or  cause  to  be  instituted  and  prosecuted,  all  necessary 
proceedings  to  compel  the  payment  of  the  money. 

In  this  cause,  it  is  admitted  that  the  final  settlement  of 
the  estate  of  appellant's  intestate  was  made  on  the  12th 
day  of  July,  1867.  Two  years  afterwards,  or  on  the  12th 
day  of  July,  1869,  the  State's  cause  of  action,  or  right  to 
the  money,  accrued,  under  section  143,  above  cited,  of  the 
act  providing  for  the  settlement  of  decedents'  estates.  The 
judge  of  the  proper  court,  the  officer  whose  plain  legal 
duty  it  then  was  to  direct  and  see  that  the  surplus  of  said 
estate  was  then  paid  over  to  the  county  treasurer  of  Posey 
county,  by  the  appellant,  failed  and  neglected  to  discharge 
such  duty.  Afterwards  more  than  five  years  elapsed,  and 
still  the  judge  of  the  proper  court,  the  officer  whose  plain 
legal  duty  we  have  already  stated,  still  failed  and  neg- 
lected to  discharge  such  duty,  and,  also,  still  failed  and 
neglected  to  remove  the  appellant  from  his  said  trust,  and 
appoint  hia  successor  therein,  as  it  was,  also,  the  plain 
legal  duty  of  such  officer  to  do,  under  the  requirements 
of  said  section  145,  before  cited.  When  these  facts  came 
to  the  knowledge  of  the  Attorney  General  of  the  State, 
he  would  have  been  derelict  in  liis  plain  legal  duty,  as  we 
understand  his  duty  under  the  law,  if  he  had  not,  forth- 
with, instituted  and  vigorously  prosecuted  to  a  successful 
issue,  this  action  against  the  appellant. 

Manifestly,  the  only  object  of  this  appeal  is  the  hope 
the  appellant  had,  that  thereby  he  would  obtain  another 
lease  for  years  of  a  large  sum  of  money,  which  did  not 
belong  to  him  and  in  which  he  had  no  possible  interest, 
but  which  did  belong  to  the  State.  There  is  no  merit  in 
such  an  appeal. 

The  judgment  of  the  court  below  is  affirmed,  with  five 
per  cent,  damages,  at  the  costs  of  the  appellant. 


NOVEMBER  TBliM,  1876.  156 

Spath  V. 


Spath  V.  Haneins. 

BxMSMPnDH. — Oontrad  For. — Forfeiiure, —  Uneonaeionable  CohUtobL — Vendor 
and  Pitrehaaer, — NoHee. —  Demand. —  liirtieB. — T^er, — AmendmenL —  On 
the  trial  of  an  action  in  the  circuit  conrt,  hy  C.  against  E.,  to  set  aside 
certain  conTeyancea  of  real  estate,  and  allow  the  plaintiff  to  redeem  the 
same,  the  findings  of  the  facts  were,  that  A.  and  B.  held  certain  separate 
judgments  against  C^  the  plaintiff,  the  aggregate  amount  of  which  was 
eqnal  to  about  one^ighth  of  the  value  of  the  real  estate  in  controversj, 
upon  which  thej  were  liens ;  that  such  realtj  was  sold,  at  a  sheriff's  sale, 
to  B.,  upon  an  execution  on  his,  the  junior,  judgment,  for  a  sum  equal  to 
the  amount  of  his  judgment  and  costs,  snd  a  certificate  of  such  purchase 
issued  to  B. ;  that  subsequently  C,  taking  a  mortgage  thereon  back  to 
himself  to  secure  an  unpaid  balance  of  the  purchase-monej,  sold  and 
conveyed  such  land,  by  warranty  deed,  to  D.,  and  put  him  in  possession, 
which  he  still  retains ;  that,  on  the  last  day  for  the  redemption  of  such 
real  estate,  B.  assigned  such  certificate  of  purchase  to  A.,  the  holder  of 
such  senior  judgment,  to  wh<»n  C.  then  paid,  as  part  of  the  redemption 
money  for  such  realty,  a  certain  sum  of  money,  with  the  agreement  that 
if  C.  paid  to  A.  the  remainder  of  such  redemption  money,  and,  also^  the 
amount  of  such  senior  judgment,  by  a  time,  fixed,  beyond  the  expiration 
of  the  time  for  redemption,  A.  wouh)  surrender  such  certificate  and  all 
claims  on  such-  luid  to  C,  but  that,  on  failure  by  C.  to  make  such  pay- 
ment he  should  thereby  forfeit  his  right  to  redeem  and  also  such  sum 
already  paid,  to  A. ;  that  within  such  time,  so  agreed  upon,  A.  procured 
a  deed  to  himself,  for  such  realty,  from  the  proper  sheriff,  and,  C.  having 
failed  to  make  sooh  payment  within  the  time  fixed,  A.  refused  to  snrvea- 
der  such  certificate  or  to  give  C.  further  time ;  that  A.  subsequently  en- 
tered into  a  written  contract  with  £.,  to  convey  such  realty,  by  quit- 
claim, to  the  latter,  upon  his  pa3ring  to  A.  a  sum  equal  to  the  amount  of 
suck  judgments  and  costs ;  and  that  E^  after  the  making  of  his  contract 
with  A.,  having  received  notice  from  C,  thajt  the  latter  had  a  oontract 
with  A.,  concerning  such  realty,  though  not  of  its  nature,  paid  to  A«  the 
sum  so  agreed  upon  and  received  such  conveyance. 

Hdd,  that  C.  retained  sufficient  interest  in  the  subject-matter  of  the  cause 
to  bring  such  action. 

Heidi  also,  that  the  payment  of  such  part  of  the  redemption  money  to  A., 
by  C,  within,  and  the  making  by  them  of  such  contract  to  alk>w  the 
latter  to  redeem  after  the  expiration  of,  the  year  therefor,  waived  the 
right  of  the  former  to  a  deed  from  the  sheriff,  and  rendered  such  certifi- 
cate merely  a  security  in  his  hands  for  the  payment  of  the  remainder  of 
such  redemption  money. 

Hdd,  also,  that  there  was  such  disparity  in  the  value  of  such  land,  as  com- 
pared with  the  amount  of  the  unpaid  balance  of  such  redemption  money, 
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that  the  clause  of  forfeiture  for  non-payment  is  unconscionable  and  should 
not  be  enforced ;  time  not  being  of  the  essence  of  such  contract. 

Hdij  also,  that  the  notice  to  £.,  of  C.'s  contract  with  A.,  was  sufficient  to 
bind  him,  and  that  C.  was  entitled  to  a  judgment  setting  aside  the  sheriff's 
deed  to  A.,  and  A.'s  deed  to  £.,  and  enabling  G.  to  redeem  such  land  on 
payment  of  such  unpaid  redemption  money. 

Hdd,  also,  that^  to  maintain  such  action  a  tender  of  such  unpaid  redemp- 
tion money  and  a  demand  by  C,  for  a  reconveyanoe  of  such  land,  before 
bringing  it,  was  not  necessary. 

Hddy  also,  that  though,  on  the  trial  of  such  cause,  all  the  eyidenoe  was  heard 
atone  term,  but  no  finding  or  judgment  rendered,  and  the  cause  continued 
until  the  next  term  of  such  court,  there  was  no  error  in  permitting  the 
plaintiff  then,  before  the  argument  of  the  cause,  to  amend  his  complaint, 
so  as  to  therein  offer  to  pay  to  the  defendant  whateyer  sum  the  court  might 
find  due  to  him  to  enable  the  plaintiff  to  redeem, 

SuFBEMB  Court. — ProdUce, — HanndaB  Error, — ^The  sustaining  of  a  demurrer 
to  a  paragraph  of  a  pleading  is  not  available  as  error,  on  appeal  to  the 
Supreme  Court,  where  all  the  facts  therein  alleged  were  admissible  and 
admitted,  on  the  trial  of  the  cause,  under  a  remaining  paragraph  of  such 
pleading. 

From  the  Wayne  Circuit  Court. 

H.  C.  Fox^  for  appellant. 

J.  P.  SiddoR  and  71  J.  Study j  for  appellee. 

Perkins,  J. — Complaint  to  set  aside  deed  and  redeem 
lands  of  the  appellee,  sold  at  sheriff's  sale.  The  complaint 
contains  an  offer  to  pay  whatever  the  court  may  find  due, 
to  entitle  him  to  redeem,  with  all  costs,  etc. 

Answer,  the  general  denial,  and  five  paragraphs  in 
confession  and  avoidance.  A  demurrer  was  sustained  to 
three  of  these,  and  overruled  to  two  of  them,  and  to  these 
two,  replies  were  filed. 

We  shall  not  consider  the  rulings  upon  the  demurrers, 
because  they  are  unimportant  in  the  decision  of  the  cause 
by  this  court.  All  the  evidence  that  could  have  been 
legally  given,  under  the  paragraphs  of  answer  held  bad, 
was  admissible,  and  was  admitted,  upon  the  trial  of  the 
issues  made,  and  a  special  finding,  completely  covering 
the  whole  case,  and  presenting  fairly  every  question  of 
law  arising  in  it,  was  made  by  the  court  below,  and  is  in 
the  record.    It  is  as  follows : 
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*^  Upon  the  request  of  both  parties,  that  a  special  find- 
ing of  the  facts  and  conclusions  of  law  thereon  be  made 
in  writing,  the  court  finds  the  facts  of  this  case  to  be  as 
follows : 

"  That,  on  and  prior  to  January  11th  1870,  the  plaintift* 
was  the  owner  in  fee  of  the  real  estate  described  in  the 
complaint.  That  on  said  day,  William  J.  Hankins  recov- 
ered, in  the  court  of  common  pleas  of  said  county,  a 
judgment  against  the  said  plaintiff,  for  the  sum  of  six 
hundred  and  forty-one  dollars  and  seven  cents,  and  costs. 
And,  on  the  14th  day  of  July,  1870,  an  execution  thereon 
was  issued  out  of  the  clerk's  office,  of  said  court,  to  the 
sheriff  of  said  county  directed.  That  said  sherifi*  then 
and  there  levied  said  execution  upon  said  real  estate,  and, 
upon  the  27th  day  of  August,  1870,  by  virtue  thereof,  he 
cried  off  and  sold  the  fee-simple  of  said  real  estate  to  said 
William  J.  Hankins,  for  the  sum  of  seven  hundred  and 
twenty-two  dollars  and  sixty-three  cents,  and,  having  re- 
ceived payment  thereof,  executed  to  said  purchaser  a  cer- 
tificate of  sale,  in  due  form  of  law.  That  said  sheriff  made 
return  of  said  execution,  as  stated  and  set  forth  in  said 
complaint,  which  return  was  duly  recorded  in  the  execu- 
tion docket  of  said  court,  as  alleged  in  the  complaint. 
That,  at  the  time  of  such  sale,  the  real  estate  consisted 
of  two  separate  tracts  of  land,  one  of  one  hundred  and 
sixty  acres,  worth  eight  thousand  dollars  or  more,  the 
other  of  forty  acres,  worth  two  thousand  dollars  or  more ; 
the  rents  and  profits  of  the  former  tract  being  worth  five 
hundred  dollars  or  more  per  year,  and  those  of  the  latter 
one  hundred  and  twenty-five  dollars  or  more  per  year. 
That  the  said  return  of  the  sheriff  upon  said  execution 
recites,  among  other  things,  that,  ^On  the  day  set  for  sale, 
I  offered,  at  the  court-house  door,  in  Wayne  county,  the 
rents  and  profits  of  said  real  estate  for  seven  years,  by  the 
year,  receiving  no  bid  therefor.  I  then  offered  the  fee- 
simple  of  each  of  the  above  described  pieces  of  real  es- 
tate,' etc     But  there  is  no  other  proof  as  to  the  way  or 
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that  the  clanse  of  forfeiture  for  non-payment  is  unconscionable  and  ehoald 
not  be  enforced ;  time  not  being  of  the  essence  of  such  contract. 

Held,  also,  that  the  notice  to  £.,  of  C's  contract  with  A.,  was  sufficient  to 
bind  him,  and  that  G.  was  entitled  to  a  judgment  setting  aside  the  sheriff's 
deed  to  A.,  and  A.'s  deed  to  £.,  and  enabling  C.  to  redeem  such  land  on 
payment  of  such  unpaid  redemption  money. 

Hddy  also,  that,  to  maintain  such  action  a  tender  of  such  unpaid  redemp- 
tion money  and  a  demand  by  C,  for  a  reconyeyance  of  such  land,  before 
bringing  it,  was  not  necessary. 

Hdd,  also,  that  though,  on  the  trial  of  such  cause,  all  the  evidence  was  heard 
at  one  term,  but  no  finding  or  judgment  rendered,  and  the  cause  continued 
until  the  next  term  of  such  court,  there  was  no  error  in  permitting  the 
plaintiff  then,  before  the  argument  of  the  cause,  to  amend  his  complaint, 
so  as  to  therein  offer  to  pay  to  the  defendant  whatever  sum  the  court  might 
find  due  to  him  to  enable  the  plaintiff  to  redeem. 

BuFBEME  Court. — JVactioe. — Harmless  Error, — ^The  sustaining  of  a  demurrer 
to  a  paragraph  of  a  pleading  is  not  available  as  error,  on  appeal  to  the 
Supreme  Courts  where  all  the  facts  therein  alleged  were  admissible  and 
admitted,  on  the  trial  of  the  cause,  under  a  remaining  paragraph  of  such 
pleading. 

From  the  Wayne  Circuit  Court. 

H.  C.  -Fox,  for  appellant. 

J.  P.  SiddaU  and  T.  J.  Study j  for  appellee. 

Perkins,  J. — Complaint  to  Bet  aside  deed  and  redeem 
lands  of  the  appellee,  sold  at  sheriff's  sale.  The  complaint 
contains  an  offer  to  pay  whatever  the  court  may  find  due, 
to  entitle  him  to  redeem,  with  all  costs,  etc. 

Answer,  the  general  denial,  and  five  paragraphs  in 
confession  and  avoidance.  A  demurrer  was  sustained  to 
three  of  these,  and  overruled  to  two  of  them,  and  to  these 
two,  replies  were  filed. 

We  shall  not  consider  the  rulings  upon  the  demurrers, 
because  they  are  unimportant  in  the  decision  of  the  cause 
by  this  court.  All  the  evidence  that  could  have  been 
legally  given,  under  the  paragraphs  of  answer  held  bad, 
was  admissible,  and  was  admitted,  upon  the  trial  of  the 
issues  made,  and  a  special  finding,  completely  covering 
the  whole  case,  and  presenting  fairly  every  question  of 
law  arising  in  it,  was  made  by  the  court  below,  and  is  in 
the  record.    It  is  as  follows : 
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<^  Upon  the  request  of  both  parties,  that  a  special  find- 
ing of  the  facts  and  conclusions  of  law  thereon  be  made 
in  writing,  the  court  finds  the  facts  of  this  case  to  be  as 
follows : 

"  That,  on  and  prior  to  January  11th  1870,  the  plaintifi' 
was  the  owner  in  fee  of  the  real  estate  described  in  the 
complaint.  That  on  said  day,  William  J.  Hankins  recov- 
ered, in  the  court  of  common  pleas  of  said  county,  a 
judgment  against  the  said  plaintiff,  for  the  sum  of  six 
hundred  and  forty-one  dollars  and  seven  cents,  and  costs. 
And,  on  the  14th  day  of  July,  1870,  an  execution  thereon 
was  issued  out  of  the  clerk's  office,  of  said  court,  to  the 
sheriff  of  said  county  directed.  That  said  sheriff  then 
and  there  levied  said  execution  upon  said  real  estate,  and, 
upon  the  27th  day  of  August,  1870,  by  virtue  thereof,  he 
cried  off  and  sold  the  fee-simple  of  said  real  estate  to  said 
William  J.  Hankins,  for  the  sum  of  seven  hundred  and 
twenty-two  dollars  and  sixty-three  cents,  and,  having  re- 
ceived payment  thereof,  executed  to  said  purchaser  a  cer- 
tificate of  sale,  in  due  form  of  law.  That  said  sheriff  made 
return  of  said  execution,  as  stated  and  set  forth  in  said 
complaint,  which  return  was  duly  recorded  in  the  execu- 
tion docket  of  said  court,  as  alleged  in  the  complaint. 
That,  at  the  time  of  such  sale,  the  real  estate  consisted 
of  two  separate  tracts  of  land,  one  of  one  hundred  and 
sixty  acres,  worth  eight  thousand  dollars  or  more,  the 
other  of  forty  acres,  worth  two  thousand  dollars  or  more ; 
the  rents  and  profits  of  the  former  tract  being  worth  five 
hundred  dollars  or  more  per  year,  and  those  of  the  latter 
one  hundred  and  twenty-five  dollars  or  more  per  year. 
That  the  said  return  of  the  sheriff  upon  said  execution 
recites,  among  other  things,  that,  *0n  the  day  set  for  sale, 
I  offered,  at  the  court-house  door,  in  Wayne  county,  the 
rents  and  profits  of  said  real  estate  for  seven  years,  by  the 
year,  receiving  no  bid  therefor.  I  then  offered  the  fee- 
simple  of  each  of  the  above  described  pieces  of  real  es- 
tate,' etc     But  there  is  no  other  proof  as  to  the  way  or 
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manner  in  which  the  rents  and  profits  of  said  real  estate 
were  offered  at  such  sale.  That  on  Saturday,  the  26th 
day  of  August,  1871,  the  said  William  J.  Hankins,  for  a 
valuable  consideration,  sold  and  assigned  the  said  sheriff's 
certificate  of  sale  to  George  W.  Calloway  and  George 
Raresheid.  That  said  Calloway  and  Raresheid  were  the 
holders  of  certain  other  judgments  against  the  said  plain-  ' 
tiff^  amounting  in  the  aggregate  to  four  hundred  and 
ninety-nine  dollars,  which  were  liens  and  incumbrances 
on  said  real  estate  previous  to  the  said  Hankins'  judg- 
ment. 

<<  That,  on  the  same  day,  the  plaintiff  notified  said  Cal- 
loway and  Raresheid  that  he  intended  to  redeem  the  said 
real  estate  from  said  sale,  and  thereupon,  on  said  day,  a 
vi^rbal  agreement  was  made  between  said  plaintiff  and 
said  Calloway  and  Raresheid,  touching  the  redemption  of 
said  real  estate,  and  to  the  effect  that  he  [plaintiff]  should 
then  and  there  pay  them,  on  account  of  such  redemption, 
the  sum  of  four  hundred  dollars,  and  should  pay  the  bal- 
ance required  to  redeem  said  lands,  to  wit,  three  hundred 
and  ninety-four  dollars  and  thirty-four  cents,  and,  also, 
the  amount  of  said  other  judgments  held  by  them  against 
him,  within  three  weeks  thereafter;  but  if  the  plaintiff 
failed  to  pay  said  balance  and  the  amount  of  said  judg- 
ments within  said  time,  then  the  said  sum  of  four  hun- 
dred dollars,  so  paid,  was  to  be  forfeited  to  said  Calloway 
and  Raresheid,  and  the  plaintift*'s  right  of  redemption  was 
to  cease ;  and  thereupon  the  plaintiff  paid  said  sum  of 
four  hundred  dollars  to  said  Calloway  and  Raresheid. 
That,  at  the  time  of  making  such  agreement,  neither  of 
said  parties  had  any  actual  notice  or  knowledge  of  any  de- 
fect or  irregularity  in  the  said  sheriff's  sale,  but  all  of  them 
regarded  and  treated  said  sale  as  regular  and  valid. 

"  That,  on  Saturday  evening  of  the  third  week  after 
making  such  agreement,  the  said  parties  met,  according 
to  previous  arrangement,  for  the  settlement  of  said  bal- 
ance, and  thereupon  the  plaintiff  notified  said  Calloway 
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tad  Baresbeid  that  he  had  only  two  hundred  dollars  of 
said  balance  due  on  said  balance,  and  could  not  then  pay 
the  residue,  and  requested  them  to  give  further  time  in 
which  to  pay  such  residue,  promising  to  pay  the  same  on 
or  before  the  following  Tuesday,  but  the  said  Calloway 
and  Raresheid  then  and  there  refused  to  give  further  time, 
'  and  stated  to  plaintiff,  that,  if  he  would  pay  the  whole 
balance  then  due  that  night,  they  would  turn  over  the 
certificate  to  him,  but  not  otherwise ;  plaintiff  replied  that 
he  could  not  do  that,  as  he  did  not  have  the  money.  And 
the  plaintiff  has  never  since  paid  or  tendered  to  said  Cal- 
loway and  Raresheid,  or  said  defendant,  or  either  of  them, 
the  said  balance,  or  any  part  thereof.  Kor  did  the  plain- 
tiff, before  the  commencement  of  this  suit,  demand  of  de- 
fendant a  reconveyance  of  said  land,  or  cancellation  of 
said  deed,  or  offer  to  redeem  by  paying  any  sum  what- 
ever. 

^'That  said  sheriff  of  said  county,  on  the  27th  day  of 
August,  1871,  executed  to  said  Calloway  and  Raresheid  a 
deed  for  the  said  real  estate,  pursuant  to  said  certificate 
of  sale,  and  on  the  22d  day  of  January,  1872,  said  Callo- 
way and  Raresheid,  for  the  consideration  of  one  thousand 
three  hundred  dollars,  execnted  a  quit-claim  deed  of  said 
real  estate  to  said  defendant,  part  of  which  purchase- 
money  was  applied  to  the  payment  of  the  said  judgment, 
so  held  by  said  Calloway  and  Raresheid,  against  said 
plaintiff,  relieving  the  plaintiff  and  the  said  land  there- 
from. 

"  The  defendant,  at  the  time  of  contracting  for  said 
land  and  paying  said  consideration  therefor,  had  no  actual 
notice  or  knowledge  of  any  defect  or  irregularity  in  said 
sheriff's  sale.  That  in  November,  1871,  after  the  defend- 
ant had  contracted,  in  writing,  with  said  Calloway  and 
Raresheid,  for  the  purchase  of  said  real  estate,  but  before 
he  had  paid  any  part  of  the  purchase-money  therefor,  the 
plaintiff'  and  defendant  had  an  interview,  in  which  the 
plaintifi*  stated  to  defendant  that  he  [plaintiff]  had  made 
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a  contract  with  Calloway  and  Raresheid,  and  had  paid 
them  four  hundred  dollars  on  the  Hankins  judgment,  on 
which  they  had  a  certificate  of  sale,  to  which  defendant 
replied  that  he  had  purchased  the  farm,  had  made  a  writ- 
ten agreement  with  the  parties  for  it,  and  was  to  have  a 
deed  when  he  paid  them  the  money.  And,  thereupon, 
the  plaintiff  said  to  defendant,  'Tou  had  better  keep 
your  money.  I  have  a  contract  with  Baresheid  and  Cal- 
loway, and  intend  to  hold  them  to  the  contract.'  But 
none  of  the  terms  or  conditions  of  said  contract  were  in- 
quired of  by  the  defendant,  or  were  stated  by  the  plain- 
tiff to  defendant,  and  the  defendant,  at  no  time  before 
paying  said  purchase-money  and  taking  said  deed,  had 
any  other  notice  or  knowledge  of  the  making  of  said  con- 
tract, or  payment  of  said  money,  by  plaintiff,  to  Baresheid 
and  Calloway. 

^'  That  the  said  plaintiff,  on  the  2l8t  day  of  October, 
1870,  executed  a  deed  of  general  warranty  for  the  said 
real  estate,  to  one  Magdalena  Kleiber,  who  then  and 
there  took  possession  of  said  real  estate,  and  has  ever 
since  held  and  still  holds  possession  thereof,  and,  on  the 
2d  day  of  November,  1870,  the  said  Magdalena  Kleiber 
and  John  Kleiber,  her  husband,  executed  to  said  plaintiff 
a  mortgage  on  said  real  estate,  to  secure  the  sum  of  ten 
thousand  dollars  of  the  purchase-money  thereof,  which 
said  mortgage  was  duly  recorded  on  the  Ist  day  of  Febru- 
ary, 1871,  and  the  same  still  remains  unpaid  and  unsatis- 
fied. That  the  balance  remaining  unpaid  on  said  certifi- 
cate of  purchase,  on  the  said  26th  day  of  August,  1871, 
with  the  proper  interest  thereon  to  this  dat«,  amounts  to 
the  sum  of  four  hundred  and  seventy-six  dollars,  and  the 
said  other  judgments  against  said  plaintiff,  with  the  in- 
terest thereon,  amount  to  six  hundred  and  two  dollars, 
making  the  aggregate  the  sum  of  one  thousand  and  sev- 
enty-eight dollars. 

^^  And  these  were  all  the  facts  involved  in  the  case,  as 
shown  by  the  evidence." 
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The  following  are  **  the  conclusions  of  law  involved  in 
the  trial/'  as  made  in  writing  by  the  court : 

*'  Ist.  That  the  said  sheriff's  sale  was  regular  and  valid, 
and  the  purchaser  or  his  assign  would  have  been  entitled 
to  a  deed  for  said  real  estate,  at  the  expiration  of  one  year 
from  the  date  of  such  sale,  if  no  legal  redemption  had 
been  made,  or  no  agreement  or  transaction,  changing  the 
rights  of  the  parties,  had  occurred. 

"  2d.  That  the  legal  effect  of  said  agreement,  made  be- 
tween the  said  Calloway  and  Raresheid  and  said  plaintiff, 
and  the  payment  by  plaintiff*  of  the  said  four  hundred 
dollars  thereunder,  was  to  destroy  the  rights  of  the  former 
to  a  conveyance  under  and  by  virtue  of  said  sale,  and  to 
restrict  their  rights  under  said  certificate  of  sale,  to  the 
enforcement  of  a  lien  upon  said  real  estate,  to  the  extent 
of  the  said  unpaid  balance,  reserving  to  the  plaintiff  the 
right  to  redeem  therefrom  at  any  time  before  foreclosure, 
upon  the  payment  of  the  said  balance,  with  proper  inter- 
est thereon.  But  that  equity  would  forbid  the  exercise 
of  such  right  of  redemption,  unless  the  plaintiff*  should 
also  pay  the  said  amount  of  the  said  judgment,  which  he 
so  agreed  to  pay,  and  from  which  he  and  the  said  real  es- 
tate were  relieved. 

''  3d.  That  the  defendant,  before  he  received  his  deed 
or  paid  the  purchase-money,  had  sufficient  ifaformation 
touching  such  agreement  and  payment,  to  put  him  upon 
inquiry  concerning  the  same,  and«he  is  legally  chargeable 
with  notice  of  the  terms  and  conditions  thereof,  and  that 
the  plaintiff,  therefore,  has  the  same  rights  in  the  prem- 
ises, or  against  the  defendant,  that  he  did  have  or 
might  have,  as  against  the  said  Raresheid  and  Calloway. 

'^  4th.  That  the  said  sheriff's  deed  ought  to  be  set  aside 
and  held  for  naught,  and  the  said  real  estate  redeemed 
and  fr*ee  from  said  sheriff's  sale^  upon  the  prompt  pay- 
ment, by  plaintiff  to  defendant,  of  the  said  sum  of  one  thou- 
sand and  seventy-eight  dollars,  in  the  aggregate.  And^ 
Vol.  LV.— 11 
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inasmuch  as  no  demand  is  shown  to  have  been  made  by 
the  plaintiff  of  the  defendant,  before  the  commencement 
of  this  suit,  for  a  reconveyance  of  said  real  estate,  nor  any 
offer  or  tender  by  him  of  the  said  amount  required  to  re- 
deem the  same,  the  plaintiff  is  not  entitled  to  recover  costs 
in  this  action." 

The  defendant  moved  for  a  judgment  in  his  fie^vor, 
upon  the  facts  as  found  by  the  court,  which  motion  was 
overruled.  To  the  "  decision  of  the  court  upon  the  ques* 
tions  of  law  involved  in  the  trial,"  the  defendant  objected 
and  excepted.  The  defendant  then  filed  a  motion  tor  a 
new  trial.  This  motion  was  overruled.  A  judgment  and 
decree  were  rendered  for  the  appellee,  carrying  into  effect 
»the  findings  of  facto  and  conclnsions  of  law  of  the  court. 

The  merits  of  this  case  are  shown  by  the  foUowing 
facts: 

On  the  27th  of  August,  1870,  Alfred  Hankins,  the 
^pellee,  was  the  owner  of  two  hundred  acres  of  land,  in 
Wayne  county,  Indiana,  the  lowest  estimated  value  of 
which  was  ten  thousand  dollars.  On  that  day  it  was 
encumbered  by  judgment  liens,  to  the  amount  of  about 
twelve  hundred  doUara,  one  of  which,  being  the  junior, 
was  held  by  William  J.  Hankins;  and.  on  this  liiBn,  on 
the  27th  of  August,  1870,  the  two  hundred  acres  of  land 
were  sold  by  the  sherifi,  to  said  W.  J.  Hankins,  the 
judgment  plaintiff,  for  seven  hundred  and  twenty-two 
dollars  and  sixty-three  cents,  the  amount  of  his  judgment 
and  costs,  subject  to  prior  judgment  liens  of  five  hundred 
dollars,  less  one.  Said  Hankins-  received  from  the  sheriff 
a  certificate  of  purchase. 

On  the  26th  day  of  AuguBt,  1871,  the  last  day  of  the 
year  for  redemption  of  the  land,  Hankins  assigned  his 
certificate  of  purchase  to  Calloway  and  Raresheid,  tbe 
holders  of  the  prior  liens  upon  the  laud.  On  that  day, 
an  oral  agreement  was  made  between  Calloway  and 
Baresheid,  of  the  one  part,  and  Alfred  Hankins,  appd- 
lee,  of  the  other  part,  that  the   latter  should  then  and 
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there  paj  Calloway  and  Rareeheid,  on  account  of  the  re- 
demption of  Baid  real  eatate,  the  sum  of  four  hundred 
dollars,  and  should,  within  three  weeks,  pay  the  balance 
of  the  redemption  money,  viz.,  three  hundred  and  ninety- 
four  dollars  and  thirty-four  cents,  and,  in  addition  thereto, 
the  amount  of  the  prior  judgment  liens  on  said  land, 
held  by  Calloway  and  Eietresheid,  viz.,  five  hundred  dollars, 
both  of  said  sums  being  added  together,  making,  in  the 
aggregate,  the  sum  of  about  nine  hundred  dollars ;  this 
sum  to  be  paid,  as  has  been  said,  within  three  weeks,  as  a 
condition  precedent  to  redemption;  and  further,  it  was 
made  a  condition  in  the  agreement,  that,  if  appellee  failed 
to  pay  said  nine  hundred  dollars  within  the  three  weeks, 
he  should  forfeit  the  four  hundred  dollars  paid,  and  his 
right  to  redeem  the  land  should  become  extinct.  Upon 
this  agreement,  appellee  paid  the  four  hundred  doUara 
towards  the  redemption  of  the  land,  leaving  about  nine 
hundred  dollars,  less  than  one-tenth  of  its  value,  as  the 
entire  sum  required  to  dear  the  farm  of  all  encumbrance ; 
and  for  which  small  sum,  if  redemption  failed,  the 
anigneeB  of  the  execution  plaintiff  would  get  the  farm. 
But,  notwithstanding  this  agreement  for  three  weeks' 
time  for  redemption,  Calloway  and  Rare^heid,  within  two 
days  after  it  was  made,  obtained  a  deed  from  the  sheriff, 
to  the  land,  and  subsequently  conveyed  the  same,  by  a 
quit-claim  deed,  to  the  appellant,  Spath.  At  the  expira- 
tion of  the  three  weeks,  appellee  had  procured  but  a  part 
of  the  balance  of  the  money  required,  and  asked  for 
three  days  more  time,  but  it  was  denied  him ;  and,  sub- 
sequently, he  brought  this  suit  to  redeem,  and,  as  we 
have  seen,  succeeded  below. 

In  Hughart  v.  Lenburgy  45  Ind.  498,  this  court  decided, 
that,  "  Where,  within  the  year  allowed  by  statute  for  the 
redemption  of  land  sold  on  execution,  the  purchaser 
aceepts  a  part  of  the  redemption  money,  on  the  promise 
of  the  exeetttion  debtor  to  pay  the  residue  within  the 
year,  he  waives  his  right  to  hold  the  land  as  a  purchaser, 
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and  the  debtor  may  complete  the  redemption  after  the 
expiration  of  the  year.  In  such  case,  the  purchaser 
holds  the  land  under  the  sheriff's  deed  merely  as  a 
security  for  the  remainder  of  the  redemption  money." 

In  the  case  now  before  the  court,  the  purchaser  accepted 
four  hundred  dollars,  a  part  of  the  redemption  money, 
within  the  year,  on  the  promise  of  the  debtor  to  pay  the 
residue  after  the  expiration  of  the  year,  which,  we  think, 
makes  as  strong  a  case,  if  not  a  stronger,  in  favor  of  the 
debtor's  right  of  subsequent  redemption,  than  was  created 
in  the  Hughart  case,  supra. 

The  four  hundred  dollars,  in  this,  as  in  that,  case,  was 
paid  toward  the  redemption  of  the  land,  and  so  accepted; 
it  was  paid  within  the  year,  so  that  the  redemption  was 
begun  within  the  year,  as  in  the  Hughart  case;  but  it  is 
said  the  payment  in  this  case  was  upon  a  special  agree- 
ment, as  to  time  of  paying  the  balance,  with  the  addition 
of  all  other  liens,  under  forfeiture  of  all  rights,  on  failure 
to  pay  the  aggregate  of  such  sums,  at  the  day,  etc.  This 
is  true;  but  the  agreement  was  one  so  unconscionable 
that  no  court  of  equity  would  give  effect  to  it ;  and  was 
evidently  imposed  upon  the  appellee  with  the  design  and 
purpose  to  get  from  him  the  additional  four  hundred 
dollars  and  the  land,  while  still  holding  the  appellee  per- 
sonally  liable  to  pay  the  amount  of  the  judgment  liens 
prior  to  the  one  on  which  the  sheriff's  sale  took  place. 
Taking  advantage  of  appellee's  embarrassed  condition, 
Calloway  and  Raresheid  made  the  time  for  redemption  so 
short,  and  the  amount  so  large,  by,  perhaps  illegfally, 
adding  to  the  redemption  money  the  five  hundred  dollars, 
then  well  secured  on  the  land,  that  it  would  hardly  be 
possible  that  the  amount  could  be  raised,  and  rendering 
it  almost  a  certainty  that  the  forfeiture  must  take  place. 
That  they  so  understood  it,  is  evident  from  the  fact,  that, 
within  two  or  three  days  after  they  had  agreed  to  extend 
the  time  for  redemption  to  appellee  for  three  weeks,  they 
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procared  the  sheriff's  deed,  upon  the  certificate  of  sale,  to 
themselves. 

We  said  above  that  the  five  hundred  dollars  of  prior 
Bens  was  perhaps  illegally  added  in  the  contract  made 
touching  the  redemption.  Such  consequence,  perhaps, 
results  from  the  fact  that  when  a  part  of  the  redemption 
money  is  paid,  the  debtor  has  a  legal  right  to  complete 
the  redemption  afterwards,  by  paying,  with  the  sum  pre- 
viously paid,  the  amount  required  by  statute  to  redeem. 
But  this  we  do  not  decide. 

The  obstacle  supposed  to  be  placed  in  the  way  of  re- 
demption, by  the  special  contract,  being  shown  to  have 
no  existence,  the  case  falls  within  Hughart  v.  Lenburg^ 
supra,  and  is  governed  by  it.  But,  were  that  contract 
regarded  as  valid,  it  would  present  no  obstacle  to  the  re- 
demption sought  in  this  case,  where  the  appellee  offers 
now  to  pay  the  whole  amount  named  in  the  contract, 
if  required,  unless  time  is  of  the  essence  of  that  contract. 
"So  circumstances  indicate  that  time,  in  the  equitable 
sense  of  the  term,  is  of  the  essence,  of  that  contract;  but 
it  is  claimed  that  the  parties  have  made  it  so  by  the  con- 
tract. 

In  Richmond  v.  Robinson,  12  Mich.  193,  it  is  decided, 
that  ''time  can  not  be  made  essential  in  a  contract 
merely  by  so  declaring,  if  it  would  be  unconscionable  to 
allow  it "  to  be  so.  We  have  seen  that  it  would  be  in  this 
case.  And  we  do  not  have  occasion  here,  we  may  remark, 
to  determine  the  question,  whether  that  contract  is  void 
by  the  statute  of  frauds. 

The  bill  of  exceptions  shows  that  the  evidence  was 
heard  at  the  November  term  of  the  court,  and  then  con- 
tinued until  the  February  term  for  argument.  That,  at 
the  February  term,  immediately  before  the  argument 
began,  the  plaintiff  asked  for  and  obtained  leave  to 
amend  each  paragraph  of  his  complaint  by  inserting 
therein  the  following  words : 

"The  plaintiff  is  ready  and  willing  and  offers  to  pay 
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the  residue  of  said  redemption  money,  and  the  balance 
due  on  said  judgment  in  favor  of  William  J.  Hankins, 
and  all  costs  and  expenses  connected  therewith,  to  whom- 
soever may  be  entitled  thereto;  and  the  plaintiif  also 
offers  to  pay  whatever  sum  sh^U  be  found  due  from  him, 
in  order  to  redeem  said  premises,  upon  an  account  being 
ta,ken  by  the  court,  or  which  the  court  shall  find  to  be  in 
arrears,  and  that  he  may  be  allowed  to  redeem." 

The  complaint  contained  a  full  statement  of  the  facts, 
and  prayed  for  the  setting  aside  of  the  sheriff's  deed ; 
evidence  was  heard  on  the  whole  case,  and  we  do  not  see 
that  the  defendant  could  be  harmed  by  the  amendment. 
It  made  the  complaint  formally,  as  well  as  substantially, 
sufficient.  Green  v.  Tannery  8  Met.  411 ;  Kemp  v.  MUehMy 
86  Ind.  249. 

We  think  the  complaint,  as  amended^  was  sufficient, 
and  that  the  court  did  not  err  in  allowing  the  amend- 
ment. 

We  think  the  plaintiff  is  shown  to  have  sufficient  in- 
terest in  the  subject-matter  of  the  suit,  to  entitle  him  to 
maintain  it. 

It  seems  to  the  court  that,  in  the  language  of  sec.  580, 2  B. 
8. 1876,  p.  246,  it  does  appear  that  *'  the  merits  of  the  cause 
liave  been  fairly  ti'ied  and  determined  in  the  court  below,'' 
imd,  hence,  that  the  judgment  should  not  be  reversed, 
but  affirmed. 

Affirmed,  with  costs. 


COTNSB  V.  BOTD  BT  AL. 


55    160 
i34_205 

55    166 

m   150  Highway.— /Vrftum  for,—Ajrpeal  to  Otmdl  (huH.-—Eviienet,-—Tndnu»i<m  to 

143   178  Jiiry. — Report  of  Viewers, — ^Where,  from  the  order  of  a  board  of  commis- 

~^  1601  uonerB  locating  a  highwaj,  a  remoiifltrant  has  appealed  to  the  cireait 

^^'  oonrt^  the  cause  there  stands  for  trial,  dt  novo  /  and  neither  the  sports  ol 
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the  Tiewen  and  reviewen  i^ppointed  bj  lacli  board  lo  view  the  location 
of  the  proposed  highway,  Dor  a  certified  oopj  of  the  same,  are  competeat 
eridence  on  8uch  trial ;  and  the  action  of  such  court  in  admitting,  and 
in  instructing  a  jury  trying  stich  cause  to  regard,  them  as  evidence  is 


Same.— iVtMtiee.— IWoL^Ftcw  qf  iVopossd  Awte  hy  Hk  Jmy.^Daring  the 
trial  of  such  cause  in  the  circuit  court,  by  a  jury,  the  court  may,  where 
damages  are  claimed  by  the  remonstrant,  under  the  328th  section  of  the 
practice  act,  (2  B.  8. 1876,  p.  169,)  allow  such  jury  to  view  the  route  of 
the  proposed  highway. 

From  the  Clinton  Circuit  Court 

J.  N.  SimSj  for  appellant. 
J.  C.  Suit,  for  appellees. 

WoRDBN,  C.  J. — The  appellees  filed  a  petition  before 
the  board  of  commisBioners  of  Clinton  county,  praying 
for  the  laying  out  of  a  new  highway,  and  viewers  were 
appointed  to  examine  and  report  upon  the  same,  who  re- 
ported in  favcw  of  the  proposed  highway. 

The  appellant,  through  whose  land  and  enclosure  of 
more  than  a  year's  standing  the  proposed  road  ran,  re- 
iBonatrated  on  the  ground  of  the  inutility  of  the  pro- 
posed highway ;  also  claiming  damages,  in  case  the  same 
should  be  laid  out  as  proposed.  Reriewers  were  ap- 
pointed, who  also  reported  in  favor  of  the  road,  and 
assessed  the  appelkuit's  damages  at  fifty  dollars.  The 
board  (Mileffed  the  h^way  to  be  laid  out  and  established, 
upon  the  payment  of  the  damages  assessed. 

Coyner  appealed  to  the  circuit  court,  where  the  cause 
was  tried  by  a  jury,  who  returned  a  verdiet  to  the  effect 
that  the  proposed  road  was  of  public  utility,  and  that  it 
would  pass  through  an  enclosure  of  more  than  a  year's 
standing,  the  consent  of  the  owner  of  which  could  not  be 
obtained,  (meaning,  we  may  suppose,  the  appellant,)  but 
that  a  good  way  could  not  otherwise  be  had,  and  assessing 
the  appellant's  damages  at  the  same  amount  as  had  been 
assessed  by  the  reviewers.  The  verdict  also  found  that 
the  road  was  of  sufiicient  public  utility  to  justify  the 
payment  of  the  damages  out  of  the  county  treasury. 
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The  appellant  moved  for  a  new  trial,  and  filed  his 
written  causes  therefor,  but  his  motion  was  overruled, 
and  judgment  was  rendered  on  the  verdict.    Exception. 

On  the  trial  of  the  cause,  the  petitioners  for  the  road 
gave  in  evidence  a  transcript  of  the  record  of  the  pro- 
ceedings before  the  board  of  commissioners,  including 
the  reports  of  the  viewers  and  reviewers,  and  the  court 
charged,  amongst  other  things,  as  follows : 

«  The  reports  of  viewers  and  reviewers  are  a  very  high 
order  of  evidence.  The  presumption  is,  that  the  board 
of  commissioners  selected  the  viewers  because  of  their 
fitness  and  disinterestedness ;  and  it  is  further  presumed, 
that  these  viewers  and  reviewers  did  their  duty.  Yet, 
these  presumptions  may  be  overcome  by  oral  testimony, 
and  their  opinions  and  reports  may  be  overcome  in  the 
same  way." 

This  charge  seems  to  us  to  have  been  clearly  wrong. 

The  questions  in  issue  on  the  appeal  were  questions  of 
fiuit,  such  as,  whether  the  proposed  road  was  of  public 
utility,  whether  it  ran  through  the  appellant's  enclosure, 
etc.,  and  whether  he  was  entitled  to  damages,  and,  if  so, 
how  much  ?    Kemp  v.  Smithy  7  Ind.  471. 

Upon  these  questions,  the  reports  of  the  viewers  and 
reviewers  were  not,  in  our  opinion,  competent  evidence 
at  all.  The  reports  of  the  viewers  and  reviewers  were 
but  the  embodiment  of  the  conclusions  at  which  they  had 
arrived.  It  was  the  province  of  the  juiy,  in  trying  the 
cause  on  appeal,  to  determine  the  questions  involved  from 
competent  evidence  laid  before  them,  and  not  from  the 
conclusions  of  viewers  or  reviewers  upon  the  same  ques- 
tions. As  well  might  it  be  said  that  the  verdict  of  a  jury, 
on  the  trial  of  a  cause  before  a  justice  of  the  peace, 
would  be  competent  evidence  to  prove  the  facts  of  the 
case  on  the  trial  of  the  cause  on  appeal  to  the  circuit 
court. 

The  charge  was  duly  excepted  to,  and  assigned  as  one 
of  the  causes  for  a  new  trial. 
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We  may  add,  that,  where  one's  land  is  thus  proposed 
to  he  taken  for  a  highway,  for  which  he  claims  damages, 
we  see  no  reason  why  the  jury,  on  the  trial  of  the  cause 
in  the  circuit  court,  may  not  have  a  view  of  the  premises, 
if  the  court  should  he  of  opinion  that  it  is  proper,  under 
the  provisions  of  section  828  of  the  code.  2.  R.  8. 1876, 
p.  169. 

The  judgment  helow  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


Brookbahk  v.  The  Statb,  bx  rel.  Murpht. 
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SuniSifB  CouBS. — BneHee, — ^Dq^Mm  Eaeord, — Impnp$r  Efridenee. —  Dno-  ^ 

votlabU  Error. — Where  the  court  trying  a  cause,  over  the  objection  and         i^  442 
exception  of  a  party  thereto,  permits  an  improper  question  to  be  put  to 
and  answered  by  a  witness  testifying  therein,  yet,  if,  on  appeal  to  the 
Supreme  Court,  the  record  does  not  show  what  the  answer  was,  such 
ruling  is  not  ayailable  as  error. 

EymsKCE. —  WitnesB. — ImpetuhmenL — (hnUradietorySkUemmtM, — ShutoMing  a 
WUnets, — Where,  on  the  trial  of  a  cause,  declarations  by  a  witness,  made 
out  of  court,  contradicting  testimony  given  by  him  in  such  cause, 
are  given  in  eTidence  to  impeach  him,  the  party  calling  him  may  give 
evidence  of  other  declarations,  made  by  him  out  of  court,  in  harmony 
with  his  testimony,  for  the  purpose  of  supporting  it. 

Same. — Whai  JkdaraHons  —  When  Made. — Evidence  of  declarations  in  har- 
mony with  the  testimony  of  a  witness  is  not  limited  to  those  made  be- 
fore the  time  when  his  declarations,  given  in  evidence  to  impeach  him, 
were  made. 

From  the  Fayette  Circuit  Court. 

W.  Morrow,  N.  Tnisler,  J.  A.  Henry,  B.  F.  Claypool, 
J.  C  Mcintosh  and  W,  C.  Forrey,  for  appellant. 

Perkins,  J. — ^Prosecution  for  hastardy.  Trial  hy  jury. 
Verdict  that  appellant  was  the  father  of  the  hastard  child. 
Motion  for  a  new  trial  denied.  The  overruling  of  the 
motion  for  a  new  trial  is  the  only  error  alleged  on  appeal, 
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in  this  court.  And  the  only  grounds  upon  which  it  is 
claimed  that  the  court  erred  in  this  ruling  are  these : 

'<  Ist.  Because  the  court  permitted  the  following  ques- 
tions to  be  asked  Ida  Murphy,  and  answered  by  her,  on 
her  original  examinatioin,  viz. : 

^^  ^  State  whether  or  not  the  defendant  gave  you,  after 
your  pregnancy  and  before  the  birth  of  the  child,  any 
medieiues,  and,  if  so,  when,  and  what?  And  what  did  he 
say  to  you,  if  any  thing,  on  the  subject? ' " 

The  answers  to  these  questions,  if  any  were  given,  are 
not  in  the  bill  of  exceptions. 

"  2d.  Because  the  court  permitted  the  following  ques- 
tions to  be  asked  Sarah  Murphy,  a  witness  for  the  defend- 
ant, upon  her  cross-examination  by  the  plaintiff,  the  same 
not  being  re^onsive  to  any  thing  elicited  in  her  first 
original  examination,  viz. : 

" '  Did  Flora  leave  your  house  without  your  knowledge 
Or  consent  ? ' " 

No  answer  in  the  record. 

^^  ^  Have  you  made  any  inquiry  as  to  her  whereabouts 
since  she  went  away  ? ' " 

No  answer  in  the  record. 

*^  ^  Have  you  any  knowledge  or  information  where  she 

No  answer  in  the  record. 

"  *  Do  you  know  who  took  her  away  ?  * " 

No  answer  in  the  record. 

^^'Have  you  any  information  as  to  who  took  her 
away?'" 

No  answer  in  the  record. 

^<  3d.  Because  the  defendant,  on  the  trial  of  the  cause, 
having,  in  his  testimony  in  chief,  introduced  and  read  in 
evidence  the  deposition  of  one  Ida  McMinery,  in  which 
were  the  following  questicms  and  answers  thereto,  viz. : 

"  *  1.  Where  was  your  room  during  the  time  you  were 
there  (defendant's  residence),  and  who  roomed  with  you, 
if  any  one  ? 
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"  ^  Answer.  The  room  was  in  the  north  part  of  Mr. 
Brookbank's  house.  Ida  Murphy^  the  relairix,  roomed 
with  me  one  week,  up  to  the  time  she  left : 

^^ '  2.  What  was  the  condition  of  Ida  Murphj  at  this 
time  ?  And  if  you  had  any  conversation  with  her,  state 
what  it  was : 

"'Answer.  She  waa  in  the  family  way;  I  noticed  it 
<«&  her,  and  ahe  asked  me  if  I  knew  what  she  could  do  to 
get  rid  of  it ;  I  told  her  I  did  not ;  she  told  me  it  was  not 
Mr.  Brookbank's ;  she  said  it  was  Thomas  Hawkins' : 

*^  *'  3.  State  whether  or  not  you  asked  her,  in  that 
oonversation,  whose  ohild  it  was : 

^'^AnsweJT.  Yes,  sir;  she  sud  it  was  ThoHias  Haw- 
kins':' 

'^  And  the  said  Ida  having,  on  her  erosB-examination 
by  the  defendant,  testified  that  she  did,  on  the  morning 
that  she  left  the  house  of  the  defendant,  tell  defendant's 
wife  that  ^  Shorty '  (meaning  one  Charles  Bedford)  was 
the  father  of  her  child,  but  that  the  defendant  had,  in  a 
conversation  with  her,  that  morning,  urged  her  to  tell  his 
wife,  when  the  latter  questioned  her,  that  it  was  ^  Shorty's,' 
and  he  would  pay  her  all  she  oould  get  if  she  charged  it 
to  him,  defendant,  to  rebut  which,  the  plaintilf,  after- 
wards, in  her  rebutting  evidence,  introduced  as  a  witness, 
one  Catherine  Hawkins,  and  propounded  to  her  the  fol- 
lowing interrogatory : 

"  *  State  what,  if  any  thing,  Ida  Murphy,  the  relatrix, 
said  to  you  after  her  return  home,  as  to  the  paternity  of 
her  child.' 

^*  To  the  propounding  and  the  answering  of  which  ques- 
tion the  defendant,  at  the  time,  objected,  for  the  reason 
that  the  same  was  illegal  and  incompetent ;  and  for  the 
furtlier  reason  that  the  statement  in  answer  thereto,  in- 
troduced [intended]  to  be  elicited,  was  after  the  statement 
made  to  the  said  Ida  McMinery  as  to  the  paternity  of  her 
child,  and  only  a  few  days  before  this  prosecution  com- 
menced before  the  justice  of  the  peace,  and  the  same  day 
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Ida  left  Brookbank's  house ;  but  the  court  overruled  said 
objection,  and  permitted  said  witness  to  answer  the  same 
to  the  jury,  which  she  did,  as  follows: 

^<  *  Ida  came  home  the  last  of  May  or  first  of  June ; 
she  came  and  stayed  with  me  all  night ;  and  on  the  night 
of  the  day  she  left  Brookbank's,  (defendant's)  I  had  a 
conversation  with  her ;  I  can  not  remember  all  the  con- 
versation ;  she  said  it  was  Charles  Brookbank's  child,  and 
that  she  had  been  ruined  forever/  " 

As  to  the  first  and  second  reasons  assigned  below  as 
grounds  for  a  new  trial,  this  court  can  not  say  that  the 
appellant  was  injured  by  the  questions  and  answers  of  the  ^ 
witness,  as  we  are  ignorant  as  to  what  the  answers  were. 
They  may  have  been  favorable  to  the  appellant  And  if 
they  were  not  injurious  to  him,  the  statute  forbids  the  re- 
versal of  the  judgment  because  they  were  erroneously, 
even,  permitted  to  go  to  the  jury. 

As  to  the  third  reason  assigned  below  for  a  new  trial, 
it  seems  to  us  the  cases  of  Coffin  v.  Anderson^  4  Blackf. 
895,  and  Dailey  v.  The  State^  ex  rel.j  etc.^  28  Ind.  285, 
justify  the  ruling  made.     In  the  latter  case  it  is  said : 

'^  The  law  has  been  long  established  in  this  State,  that 
if  statements  of  the  witness  made  out  of  court  tire  in- 
troduced on  the  trial,  which  are  in  conflict  with  his  testi- 
mony, to  discredit  him,  he  may  prove  his  declarations 
made  in  harmony  with  his  evidence.  Coffin  v.  Andersonj 
4  Blackf.  895." 

Neither  of  the  above  cases  limits  the  proof  of  "  his 
declarations  made  in  harmony  with  his  evidence,"  to  the 
part  of  them  made  prior  to  those  given  in  evidence  for 
the  purpose  of  impeaching.  It  is  admitted  in  Coffin  v. 
Andersony  supra^  that  the  English  rule  is  probably  the 
other  way ;  but  the  Supreme  Court  of  this  State  has  ad- 
hered to  the  rule  as  laid  down  in  the  cases  cited. 

The  judgment  is  affirmed,  with  costs. 
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Rmd  BT  AL.  ».  Huston,  Adm'e.  »  Jgj 


Plxasino. — Ihrtial  Anawer  Pleaded  to  Whole  OomplainL — An  answer  which, 
in  legal  efifect,  goes  to  hnt  a  part  of  the  complaint  to  which  it  is  pleaded, 
18  had  on  demurrer  for  want  of  sufficient  facts,  when  pleaded  to  the 
whole. 

Sake. — Former  Adjudication, — Where,  to  a  complaint  upon  a  promissorr 
note,  the  defendant  pleads,  hj  way  of  counter-claim,  that  he  has  been 
defrauded  and  damaged  by  the  plaintiff  in  the  execution  of  a  bond 
giyen  in  the  course  of  the  same  business  transaction  in  which  the  note 
in  suit  was  executed,  and  such  matter  of  counter-<:laim  was  set  up  in  a 
suit  upon  such  bond,  it  is  res  adgudicaia,  and  can  not  be  set  up  against 
such  note. 

&LICB. — Fnmd, — Waiv&r. — ^Fraud  in  the  execution  of  a  written  instrument, 
alleged  to  have  damaged  the  makers  thereof,  is  waived  by  the  giving 
of  a  promissory  note,  thereafter,  in  settlement  of  the  same  businesa 
transaction  in  which  such  bond  was  given,  and  in  suit  upon  such  note,  five 
years  after  the  execution  of  such  bond,  such  fraud  constitutes  no  de- 


From  the  Payette  Circuit  Court. 

W.  Morrow^  Ns  Truslerj  J.  M.  WUscm  and  A.  M.  Sinka^ 
for  appellants. 
J.  C.  Mclntoshj  for  appellee. 

BiDDLB,  J. — Suit  on  a  promissory  note  for  four  thou- 
sand five  hundred  dollars,  made  by  John  8.  Reid,  Robert 
Marks  and  Jeptha  Stelle,  payable  twelve  months  after 
date,  to  James  and  William  Huston,  waiving,  etc.,  and 
dated  the  15th  of  April,  1867.  The  action  was  com- 
menced by  William  Huston,  surviving  partner  of  the 
payees ;  but  this  appeal  is  prosecuted  against  the  appellee, 
who  is  the  administrator  of  his  estate. 

We  need  not  state  the  proceedings  which  resulted  in  a 
judgment  for  the  appellee  upon  the  note. 

Only  two  questions  are  presented  in  the  record : 

1st.  Upon  the  third  paragraph  of  the  separate  answer 
of  Robert  Marks,  which  alleges, 

^'  That  the  note  mentioned  in  said  complaint  was  given 
by  said  defendants  in  said  cause,  for  a  three-fourth's  inter- 
est in  The  Connersville  Provision  Store,  and  upon  a  partial 
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settlement  of  the  business  of  said  store  [with  ?]  the  plain- 
tiff, and  his  deceased  partner,  James  Huston,  being  one- 
fourth  owner  of  said  store ;  and  that,  at  and  before  the  time 
of  the  execution  of  said  note,  this  defendant  had  advanced 
to  said  plaintiff  the  sum  of  five  hundred  dollars,  which 
should  have  been  allowed,  but  was,  by  mistake,  not  settled 
or  allowed,  and  that  said  note  should  have  been  for  three 
thousand  five  hundred  dollars,  instead  of  four  thousand 
five  hundred  dollars,  wherefore,"  etc. 

To  this  paragraph  a  demurrer,  alleging  as  ground  the 
want  of  facts,  was  very  properly  sustained.  It  is  pleaded 
to  the  whole  complaint,  and  answers  only  as  to  five  hun- 
dred dollars.  The  appellants  insist  that  it  is  pleaded  only 
as  to  the  five  hundred  dollars,  and  is,  therefore,  as  to  that 
amount,  good.    They  are  mistaken. 

2d.  What  the  appellants  call  an  answer  by  Robert 
Marks  and  Jeptha  Stelle,  but  which,  if  anything,  is  a 
counter-claim,  was  also  met  by  a  demurrer  alleging  a  want 
of  fiEkcts,  which  demurrer  was  also  sustained.  It  sets  out 
an  indemnifying  bond,  executed  by  the  makers  of  the 
note  sued  on  and  W.  J.  Davis,  their  co-obligor,  reciting 
the  purchase  of  the  provision  store  by  the  makers  of  the 
note,  from  the  Hustons,  and  the  terms  of  the  agreement, 
conditioned  that  they  will  save  the  Hustons  harmless 
against  paying  three-fourths  of  the  debts  of  the  store,  or 
any  part  of  the  same,  which  they  had  agreed  to  pay  when 
they  purchased  the  store  from  the  Hustons. 

We  are  saved  from  any  elaborate  examination  of  the 
question  raised  upon  this  counter-claim,  by  the  decision 
of  this  court  in  the  case  of  Davis  v.  Fearis,  52  Ind.  128. 
That  was  an  action  brought  by  the  executors  of  James 
Huston,  deceased,  founded  on  the  same  bond,  against  the 
present  appellants  and  their  co-obligor,  Davis,  against 
which  they  alleged  substantially  the  same  facts — indeed, 
quite  literally  the  same — ^as  those  alleged  against  the  va- 
lidity of  the  bond  in  the  present  case.  The  allegations 
against  the  bond  were  held  insufficient  then,  and  we  must 
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hold  them  insufficient  now ;  indeed,  we  regard  the  mat- 
tors  as  res  adjudioaJta  between  the  parties.  To  the  reasons 
given,  how^ever,  in  the  case  cited,  why  that  answer  was  in-^ 
sufficient,  may  be  added,  against  this  connter-claim,  4;hat 
the  allegations  of  £raad  in  proenring  the  bond  are  contra- 
dicted by  the  bond  itself,  namely, — that  the  averment  that 
Huston  represented  that  the  store  owed  no  debts,  when 
the  bond  was  given  to  indemnify  him  against  the  debts 
of  the  store, — ^besides,  the  note  was  executed  nearly  two 
years  after  they  had  bought  three^fonrths  of  the  store 
and  given  the  bond,  and  more  than  five  years  before  the 
fhrnd  was  attempted  to  be  set  up  in  the  present  action. 
In  the  case  supta^  these  allegations  were  set  up  as  an  an* 
Bwer  to  a  suit  on  the  bond ;  in  this  case  they  are  set  up  in 
a  counter-claim,  asking  relief  against  the  note.  They  are 
impufficient  in  both  cases. 

The  judgment  is  affirmed,  with  costs  and  two  per  cent, 
damages. 


Cbqkkhitb  v.  Johhsoh* 

New  Tbiai^^Omms.— ifoster  0(mmMaim.'-Btp(^  judgment  is 

rendered  in  a  cause,  npon  the  report  of  a  master  ocmimissioner  to  whom 
it  was  lefened,  material  error  in  snch  report  is  good  ground  for  a  new 
triaL 

Prom  the  Warren  Circuit  Court. 

(?.  0.  BehMj  J.  Park  and  A.  0.  Behm^  for  appellant, 
J.  M.  LaRue  and  W.  P.  Rhodes^  for  appellee. 

WoRDBN,  C.  J. — This  was  an  action  by  the  appellant, 
against  the  appellee,  involving  matters  of  account  be- 
tween the  parties^  growing  out  of  partnership  transac- 
tions. 

The  cause  was  refered  to  a  master  commissioner,  who 
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reported  a  balance  in  favor  of  the  defendant,  against  the 
plaintiff,  of  the  suin  of  one  hundred  and  twenty-foor 
dollars  and  fourteen  cents,  and  also  the  evidence  in  the 
cause. 

The  plaintiff  filed  exceptions  to  the  report  of  the  mas- 
ter,  but  they  were  overruled.    Exception. 

After  an  unsuccessful  motion,  made  by  the  plaintiff,  for 
a  new  trial,  judgment  was  rendered  for  the  defendant,  for 
the  amount  so  reported  to  be  due  to  him. 

We  are  of  opinion,  from  an  examination  of  the  evi- 
dence, and  the  statement  of  the  accounts  between  the 
parties,  as'  reported  by  the  master,  that  material  errors 
against  the  appellant  occurred  in  the  statement  of  the 
accounts,  and  that  the  exceptions  to  the  report  should 
have  been  sustained,  and  a  new  trial  granted. 

The  judgment  below  is  reversed*  with  costs,  and  the 
cause  remanded  for  a  new  trial 
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56   176!  confined  in  jail  upon  an  indictment  for  marder,  he  is  entitled  to  be  ad* 

\;        I  mitted  to  bail,  on  petition  therefor,  upon  showing  either  that  the  proof 

147    29|  of  his  guilt  is  not  evident,  or,  that  the  presumption  of  his  guilt  is  not 

strong. 
Sake. — Burdien  nf  Proqf, — Upon  the  hearing  of  such  petition,  the  burden 

of  proof  is  upon  the  defendant. 
Same. — Pretumjption, — ^Upon  the  hearing  of  such  petition,  the  presumption 

of  law  is  against,  not  in  favor  of,  the  defendant's  right  to  be  admitted  to 

baiL 

Pom  the  Monroe  Circuit  Court 

a  F.  McNutt,  J.  W.  Tucker,  G.  0.  Iseminger,  J.  W.  Ch>r- 
dony  TT.  C  Land)  and  S.  M.  Shepard,  for  appellants. 

R,  W.  MierSy  G.  W.  FriedUy  and  C.  A.  Busldrkj  Attor- 
ney General,  for  the  State. 
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HowK,  J. — ^At  the  November  term,  1876,  of  the  court 
below,  Alonzo  B.  Jones,  Lee  Jones  and  Milton  P.  Toliver, 
the  appellants,  and  one  Thomas  Toliver  filed  their  peti- 
tion or  complaint,  duly  signed  and  verified,  praying  there- 
in for  the  issue  of  the  writ  of  habeas  corpusy  in  their 
behalf. 

In  their  petition  the  said  petitioners  alleged,  in  sub- 
stance, that  they  were  then,  each  and  all,  restrained  of 
their  liberty  by  Williamson  M.  Alexander,  sheriff  and 
jailer  of  Monroe  county,  Indiana ;  that  they  were  so  re- 
strained of  their  liberty  in  the  common  jail  of  said 
county,  in  the  city  of  Bloomington,  in  said  Monroe 
county ;  that  they  were  so  restrained  of  their  liberty,  by 
said  sheriff  and  jailer,  in  said  jail,  upon  a  charge  of  hav- 
ing, on  the  2d  day  of  March,  1875,  at  the  county  of 
Orange,  Indiana,  feloniously,  purposely  and  with  premed- 
itated malice,  unlawfully  killed  and  murdered  Thomas 
Moody,  by  shooting  him,  the  said  Moody,  the  said  charge 
being  preferred  upon  an  indictment  returned  by  the 
grand  jury  of  said  Orange  county;  that  they  are  not,  nor 
is  either  of  them,  guilty  of  said  crime  so  charged,  and 
that  they  had  been  committed  to  said  jail,  without  bail  or 
the  right  to  bail,  when,  in  truth  and  in  fact,  the  proof 
against  them  was  not  evident,  nor  the  presumption  of 
their  guilt  strong,  nor  was  the  proof  against  any  of  them 
evident,  nor  the  presumption  strong.  Wherefore,  they 
and  each  of  them  prayed  the  court  below,  that  a  writ  of 
habeas  eorpusy  in  their  behalf,  might  be  issued  to  said 
sheriff'  and  jailer,  and  that  they  might  have  a  hearing 
thereon  as  to  whether  they  ought  to  be  admitted  to  bail, 
and  that,  upon  such  hearing,  they  might  be  adjudged  to 
be  entitled  to  bail,  and  for  all  other  proper  relief. 

Upon  the  filing  of  said  verified  petition,  by  the  order 

of  the  court  below  thereon,  a  writ  of  habeas  corpus  was 

duly   issued  to  the  sheriff  and  jailer  of  said  Monroe 

county,  commanding  him  to  have  the  bodies  of  said  peti- 

VoL.  LV.— 12 
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tioners  before  the  judge  of  said  court,  on  the  11th  day  of 
December,  1876,  at  the  court-house  of  said  county,  in 
Bloomington,  to  do  and  receive  what  should  be  ordered 
concerning  them.  At  the  time  and  place  named  in  said 
writ,  the  said  sheriff  and  jailer  made  return  thereof  in 
writing,  in  substance,  that  he  had  the  bodies  of  the  said  pe* 
titioners  in  court,  and  that  the  authority  by  which  he  held 
them  was  an  order  of  the  Orange. circuit  court,  made  in 
the  case  of  the  State  of  Indiana  against  the  said  petition- 
ers, on  an  indictment  for  murder  in  the  first  degree,  chang- 
ing the  venue  of  said  case  to  said  Monroe  county,  and  a 
copy  of  said  indictment  and  orders  and  proceedings  of 
said  Orange  circuit  court,  and  of  the  Monroe  circuit  court, 
in  said  cause,  were  filed  with  and  made  part  of  said  return 
to  said  writ. 

The  copy  filed  with  said  return  showed  the  truth  of 
the  sheriff's  return,  and  that  the  petitioners  were  lawfiilly 
in  his  custody,  under  an  indictment  for  murder  in  the 
first  degree,  duly  and  legally  found  in  the  Orange  circuit 
court,  against  said  petitioners  and  one  Eli  Lowery.  Upon 
this  return,  a  hearing  was  had  by  the  court  below.  And 
this  hearing  resulted  in  the  finding  and  judgment  of  the 
court  below,  that  said  Thomas  Toliver  was  entitled  to 
and  should  be  admitted  to  bail,  in  the  sum  of  twenty 
thousand  dollars,  and  that  the  appellants  were  not  enti- 
tled to  bail,  and  should  stand  committed,  without  bail  or 
right  of  bail,  to  await  their  final  trial ;  to  which  finding 
and  judgment  appellants  severally  excepted. 

Thereupon  the  appellants  moved  the  court  below,  in 
writing,  for  a  new  trial  or  hearing  of  their  said  petition, 
for  the  reason  that  the  finding  and  judgment  of  the 
court,  in  refusing  them  the  right  to  bail,  was  contrary  to 
law  and  the  evidence.  This  motion  was  overruled,  and  to 
this  decision  appellants  excepted.  The  evidence  before 
the  court  below,  upon  the  hearing  of  this  cause,  is  prop- 
erly in  the  record. 
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In  this  court,  the  appellants  have  assigned  the  follow- 
ing alleged  errors  : 

Ist.  The  court  below  erred  in  refusing  to  admit  saidf 
appellants  to  bail,  there  being  no  evident  proof  nor  strong 
presumption  of  their  guilt,  as  charged  in  the  indictment, 
of  murder,  or  of  any  other  non-bailable  crime ; 

2d.  The  court  erred  in  refusing  to  grant  the  appel- 
lants a  new  trial,  as  moved  by  them. 

In  our  opinion,  the  real  question  presented  for  our  con- 
sideration, by  the  record  of  this  cause,  and  by  appellants'' 
assignment  of  errors  thereon,  is  this : 

Are  the  finding  and  decision  of  the  court  below  sus- 
tained by  sufficient  evidence? 

The  appellants  do  not  complain  of  any  errors  of  law, 
occurring  at  the  hearing.  But  the  only  question  submit- 
ted for  our  decision  is  purely  a  question  of  fact. 

By  the  17th  section  of  the  bill  of  rights,  in  our  State 
constitation,  it  is  provided  as  follows : 

"See.  17.  Ofltences,  other  than  murder  or  tretoon, 
shall  be  bailable  by  sufficient  sureties.  Murder  or  treason 
shall  not  be  bailable,  when  the  proof  is  evident,  or  the 
presumption  strong.^'    1  R.  S.  1876,  p.  23. 

It  will  be  observed  from  the  language  of  this  section, 
tliat,  as  a  general  rule,  murder  and  treason  shall  not  be 
bdlable ;  but,  by  a  fair  and  logical  construction  of  the 
language  used,  it  may  be  well  said  that  either  murder  or 
treason  shall  be  bailable,  in  either  one  of  two  cases : 

1st.     When  the  proof  is  not  evident ; 

2d.    When  the  presumption  is  not  strong. 

In  either  one  of  these  two  separate  and  distinct  cases, 
the  offence  shall  be  bailable.  When,  however,  the  proof 
is  evident,  or  when  the  presumption  is  strong,  of  the  guilt 
of  the  accused  of  either  murder  or  treason,  then,  in 
either  case,  the  provision  o^  the  section,  cited  from  the 
bill  of  rights,  is,  that  the  offence  shall  not  be  bailable. 

In  the  petition  filed  in  this  cause,  in  the  court  below, 
the  appellants  alleged,  as  matters  of  &ct : 
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1st.  That  the  proof  of  the  guilt  of  any  of  them,  of 
the  felony  whereof  they  were  charged,  was  not  evident ; 
and, 

2d.  That  the  presumption  of  the  guilt  of  any  of  them, 
of  said  felony,  was  not  strong. 

Upon  the  truth  of  these  two  allegations  in  their  peti- 
tion, the  appellants  have  founded  and  still  found  their 
right  to  bail.  In  this  cause,  no  presumption  of  law  exists 
in  favor  of  the  appellants'  right  to  bail.  An  indictment 
for  murder,  duly  returned,  implies,  prima  fack^  that  the 
parties  indicted  have  no  right  to  bail.  This  is  so,  even, 
where  the  indictment  is  for  murder  in  the  second  degree. 
Ex  paHe  CoUer,  35  Ind.  109. 

When,  therefore,  the  appellants  filed  their  petition  in 
the  court  below,  praying,  for  the  causes  therein  alleged, 
that  they  might  be  admitted  to  bail,  they  assumed  the 
burden  of  showing,  by  the  evidence,  that  the  proof  of 
their  guilt  was  not  evident,  and  that  the  presumption  of 
their  guilt  was  not  strong.    Ex  parte  Heffrmy  27  Ind.  87. 

The  evidence  in  this  cause  is  exceedingly  long  and 
voluminous.  The  questions  presented  by  the  record 
have  been  ably  and  elaborately  discussed  before  us,  by 
counsel  learned  m  the  law  and  skilled  in  legal  argument. 
We  have  examined  the  evidence,  and  we  have  heard  and 
considered  the  arguments  of  counsel,  both  oral  and 
written,  with  that  degree  of  care  and  patience,  which,  we 
think,  the  importance  of  the  case  demands  at  our  hands. 
And  our  conclusion  is,  that  this  court  ought  not  to  disturb 
the  finding  and  judgment  of  the  court  below,  committing 
the  appellants  to  jail,  without  bail  or  the  right  of  bail,  to 
await  their  final  trial. 

The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lants. 
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liQUOK  Law  of  1873.-*Jiil(KE£0cUiofi.--I>0a<A  ^  Biubmid,^AetUm  6y  Widtm. 
—Under  flection  12  of  the  act  of  February  27th,  1873,  (Acts  1873,  Beg. 
Seas.,  p.  151,)  regulating  the  sale  of  intoxicating  liquors,  etc.,  the  widow 
of  a  deceased  perron,  who  came  to  his  death  as  the  result  of  injuries  re- 
ceiTed  hj  him  from  a  fall  whilst  intoxicated,  could  not  maintain  an  ac- 
tion for  damages  therefor,  against  a  person  who  had  unlawfully  sold  her 
deceased  husband  intoxicating  liquor  which  had  caused  such  intoxication. 

Same. — Bq)eal  of  Statute  —StattUe  Construed,— Supreme  CowrL — AfpeaL— The 
repeal  of  such  statute  by  the  act  of  March  17th,  1875,  (1  K.  S.  1876,  p.  869,) 
did  not  take  away  the  right  of  a  snbeequent  appeal  to  the  Supreme  Court, 
by  a  party  to  a  cause  accruing  under  the  former  law,  wherein  a  judgment 
had  been  rendered  against  him,  prior  to  such  repeal ;  such  action  beiqg 
a  suit  pending,  within  the  proviso  of  section  21  of  the  latter  act. 

Same. — Where  a  cause  of  action  accrues  under  one  statute,  and  the  right 
of  appeal  to  the  Supreme  Court  from  a  judgment  therein  rendered  lies 
under  another,  even  the  unqualified  repeal  of  the  former  statute  does 
not  deprive  the  defendant  of  such  right  of  appeaL 

Prom  the  Daviess  Circuit  Croart. 

J.  T.  Pierce^  for  appellant. 

J.  W.  Burton  and  W.  D.  Bynum^  for  appellee. 

WoRDBN,  J. — Action  by  the  appellee  against  the  appel- 
lant, the  complaint  alleging,  in  substance,  that  the  de- 
fendant unlawfully  sold  to  the  plaintiff's  former  husband 
intoxicating  liquor,  whereby  he  became  drunk,  in  conse- 
quence of  which  he  fell  down  a  flight  of  stairs,  inflicting 
injuries  upon  himself,  of  which  he  died.  The  complaint 
was  founded  upon  the  12th  section  of  what  is  generally 
known  as  the  "  Baxter  Bill.'* 

Demurrer  to  the  complaint  for  want  of  sufficient  facts, 
overruled,  and  exception. 

Such  further  proceedings  were  had  as  that  final  judg- 
ment was  rendered  for  the  plaintiff  below. 

The  defendant  appeals  to  this  court. 

The  appellee  has  filed  a  written  motion  to  dismiss  the 
appeal,  because  it  was  not  taken  until  after  the  repeal  of 
the  "  Baxter  Bill."  The  21st  section  of  the  act  to  regulate 
and  license  the  sale  of  spirituous,  etc.,  liquors,  etc.,  ap- 
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proved  March  17th  1875, 1  R.  8. 1876,  p.  869,  repeals  all 
former  laws  regulating  the  sale  of  intoxicating  liquors, 
and  all  laws  coming  in  conflict  with  any  of  the  provisions 
of  that  act ;  "  Provided^  however^  That  nothing  herein  con- 
tained shall  be  so  construed  as  to  afiect  in  any  way  suits 
or  indictments  now  pending  in  any  of  the  courts  of  this 
State  under  the  provisions  of  any  of  the  laws  hereby  re- 
pealed, and  the  same  shall  be  tried  and  determined  as 
though  this  act  had  not  been  passed." 

It  is  claimed  by  counsel  for  the  appellee,  as  we  understand 
jbheir  brief,  that,  as  this  appeal  had  not  been  taken  whea 
the  "Baxter  Bill"  was  repealed,  to  above  shown,  the 
case  cannot  be  regarded  as  a  suit  pending  when  the 
irepeal  took  effect,  and,  therefore,  that  the  appeal  to  this 
oourt  does  not  lie. 

The  conclusion  does  not  follow  the  premises,  though 
the  premises  can  not,  probably,  be  conceded. 

If  the  plaintiff  had  been  beaten  below,  and  had  ap- 
pealed to  this  court  after  the  repeal  of  the  law  on  which 
the  action  was  founded,  seeking  a  reversal  in  order  to 
j[^btain  another  trial  of  the  cause  below,  it  would  seem  that 
the  case  ought  to  be  regarded  as  a  suit  pending,  until 
finally  disposed  of,  and,  if  reversed  in  this  court,  that  the 
plaintiff  could  go  on  with  it  below,  the  case  being  within 
the  saving  clause  of  the  repealing  statute. 

But,  however  that  might  be,  the  appeal  in  this  case  if 
clearly  well  taken.  The  plaintiff  recovered  in  the  court 
below.  K  she  has  obtained  a  wrong  judgment,  under  the 
law,  the  repeal  of  the  law  does  not  make  it  right,  or  take 
away  the  defendant's  right  of  appeal,  which  is  giyen  by 
another  statute  not  repealed. 

The  defendant's  right  of  appectl  does  not  depend  upoi) 
any  saving  clause  in  the  repealing  act. 

His  right  of  appeal  would  have  been  perfect  if  the 
**  Baxter  Bill "  had  been  unqualifiedly  repealed. 

To  state  the  case  simply : — A  plaintiff*  obtains  a  judg- 
ment, under  the  provisions  of  a  statute.    The  defendant 
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claims  that  the  statute  does  not  authorize  the  judgment, 
and,  therefore,  that  it  is  erroneous.  The  repeal  of  the 
statute  can  in  no  manner  affect  the  defendant's  right  to 
appeal,  and  thereby  test  the  question  whether  the  judg- 
ment was  rightfully  rendered. 

The  appellant  has  assigned  for  error  the  overruling  of 
his  demurrer  to  the  complaint. 

The  demurrer  should  have  been  sustained.  The  case 
comes  within  the  ruling  of  this  court  in  the  cte^es  of 
Kraeh  v.  HeUmaUj  58  Ind.  517,  and  CMier  v.  Early^  64 
Ind.  559,  at  the  present  term. 

The  judgment  below  is  reversed,  with  costs,  and  tiie 
cause  remanded,  with  instructions  to  the  court  below  t» 
sustiun  the  demurrer  to  the  complaint. 


Ros  V.  Cbonehitb  bt  al.,  Adm'bs. 

Ksw  Tbui.. — Cbtcpe. — FmNeC — Where  the  jaiy  trying  a  cause,  in  the  taoe 
U  nooontradicted  evidence,  retutis  a  veidici  ecmtrary  thef«t6y  etidil 
verdict  should  be  set  aside,  and  a  new  trial  granted. 

From  the  Warren  Circuit  Court. 

M.  Milford,  for  appellant. 

Howe,  J. — The  appellees,  as  plaintiift,  sued  the  appel- 
lant, as  defendant,  in  the  court  below.  Appellees'  com- 
plaint was  in  two  paragraphs.  The  first  paragraph 
counted  upon  a  promissory  note,  executed  by  appellant 
to  appellees'  intestate,  and  alleged  to  remain  unpaid. 
The  second  paragraph  of  the  complaint  alleged  an  in- 
debtedness by  the  appellant  to  the  estate  of  appellees' 
decedent,  for  goods  purchased  by  appellant  from  said 
decedent,  in  his  lifetime,  a  bill  of  particulars  of  which 
was  filed  with  and  made  part  of  said  paragraph,  and 
that  said  indebtedness  was  due  and  unpaid. 
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To  this  complaint,  the  appellant  answered  in  two  para- 
graphs : 

1st.    A  general  denial ; 

2d.  The  appellant  averred,  that  appellees'  intestate 
was,  in  his  lifetime,  and  his  estate  then  was,  indebted  to 
appellant  in  the  sum  of,  to  wit,  three  thousand  dollars, 
for  money  and  goods  famished  to  said  decedent,  in  his 
lifetime,  by  the  appellant,  at  said  decedent's  request,  the 
items  of  which  were  set  out  in  said  paragraph,  and  that 
all  of  said  sums  remained  unpaid ;  and  the  appellant  offered 
to  set  off  against  the  amount  due  the  appellees,  if  any 
thing,  an  amount  equal  thereto,  and  demanded  judgment 
for  the  residue. 

To  the  second  paragraph  of  appellant's  answer,  the 
appellees  replied  by  a  general  denial. 

The  action  being  at  issue  was  tried  by  a  jury,  in  the 
court  below,  and  a  verdict  was  returned  for  the  appellees, 
in  the  sum  of  two  hundred  and  seventy  dollars.  The 
appellant,  upon  written  causes  filed,  moved  the  court 
below  for  a  new  trial,  which  motion  was  overruled  by  the 
court,  and  to  this  decision  the  appellant  excepted.  And 
the  judgment  was  then  rendered  on  the  verdict,  from 
which  this  appeal  is  now  prosecuted. 

In  this  court,  the  only  alleged  error  assigned  by  the 
appellant  is  the  decision  of  the  court  below,  in  overruling 
his  motion  for  a  new  trial. 

The  causes  assigned  by  appellant,  in  his  motion  for  a 
new  trial,  were  as  follows : 

Ist.    The  verdict  of  the  jury  was  contrary  to  law ; 

2d.  The  verdict  of  the  jury  was  not  sustained  by 
sofiicient  evidence;  and, 

8d.  The  verdict  of  the  jury  was  contrary  to  the  law 
and  the  evidence. 

We  can  readily  understand  how  a  jury,  trying  a  cause, 
may  often  be  induced  to  return  a  verdict  that  is  palpably 
wrong ;  but  why,  in  such  a  case,  the  court  in  which  the 
cause  is  tried  should  overrule  a  motion  for  a  new  trial,  it 
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is  sometimes  difficult,  as  it  is  in  this  case,  for  us  to  com- 
prehend. The  verdict  in  this  case  may  possibly  have 
been  right,  but  certainly  the  evidence  in  the  record 
wholly  fails  to  sustain  it.  There  was  no  conflict  in  the 
evidence,  as  neither  party,  apparently,  attempted  to  con- 
tradict any  evidence  introduced  by  the  other  party.  The 
appellees  gave  in  evidence  the  note  sued  on  in  the  first 
paragraph,  and  proved  a  very  small  portion  of  the  account 
sued  on  in  the  second  paragraph  of  their  complaint,  and 
rested.  On  the  other  hand,  the  appellant  proved  almost 
all  of  his  set-off,  and  rested.  And  this  was  all  the  evi- 
dence in  the  record.  Under  this  evidence,  the  appellant 
was  clearly  entitled  to  a  verdict  of  about  one  thousand 
dollars,  in  his  favor,  instead  of  the  verdict  rendered 
against  him. 

The  appellees  have  filed  no  brief  in  this  court,  in  sup- 
port of  the  verdict  they  obtained  in  the  court  below,  or 
in  support  of  the  decision  of  that  court,  overruling  ap- 
pellant's motion  for  a  new  trial.  We  are  unable  to  con- 
jecture any  grounds,  upon  which  the  decision  of  the 
court  below  can  or  ought  to  be  sustained. 

In  our  opinion,  the  court  below  erred  in  overruling 
appellant's  motion  for  a  new  trial,  in  this  action,  and 
for  this  error  the  judgment  of  that  court  must  be  re- 
versed. 

Judgment  reversed  at  appellees'  costs,  and  cause  re- 
manded, with  instructions  to  grant  a  new  trial,  and  for 
further  proceedings. 


Mabkle  bt  al.  v.  thb  Board,  bto.,  of  Clay  Countt  bt  al. 

C6usTY  CoMHiBBiONEBS. — BeioooHng  Covnty  Seat, — Fraud, — Irtfundion. — 
Fraud  oonsummated  in  and  hj  the  final  order  of  a  board  of  commissioners, 
relocating  the  county  seat  and  directing  the  erection  of  a  new  court- 
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house  and  jail,  practised  opoa  each  hoard  by  the  petitioiierB  for  each 
order,  is  sufficient  ground  to  sustain  an  independent  proceeding  in  the 
circuit  court  to  procure  an  injunction  against  such  board,  restraining 
them  from  carrying  out  such  order. 

Same. — Fraud,  in  such  proceedings,  practised  upon  such  board,  by  such 
petitioners,  in  the  procuring  of  fraudulent  signatures  to  the  petition  for 
such  order,  or  in  any  other  matter  which  might  have  been  contested  be- 
fore such  board,  during  the  pendency  of  such  petition,  is  not  ground  suf- 
ficient to  obtain  such  injunction. 

Saxe. — PUading.-^Vfh&re  an  injunction  in  such  cause  is  sought  to  be  ob- 
tained on  account  of  a  fraud  practised  and  consummated  three  years 
prior  to  the  commencement  of  such  action,  if  such  delay  be  unexplained 
in  the  complaint,  it  is  insufficient  on  demurrer. 

6iJC£. — ^In  an  action  to  obtain  such  injunction  the  complaint  must  allege 
that  such  court-house  and  jail,  the  building  of  which  is  sought  to  be 
enjoined,  have  not  already  been  erected. 

Prom  the  Clay  Circuit  Court. 

*  A.  T.  Bose^  J.  J.  Stephenson^  W»  W.  Carter  and  8.  D. 
Coffey^  for  appellants. 

E.  W.  Gurtisy  G.  A.  Knight  and  /.  M.  Comptm^  for  ap- 
pellees. 

BiDDLSy  J. — This  case  is  the  same  aa  The  Board  of  Com- 
missioners of  Clay  County  v.  MarkUj  46  Ind.  96,  in  which 
all  the  questions  now  presented  were  settled  adversely  to 
the  appellants,  except  the  allegation  that  the  decision  of 
the  board  was  obtained  by  fraud.  It  is  stated  in  the  ap* 
pellants'  brief,  that,  *^  upon  the  return  of  the  decision  of 
the  Supreme  Court  to  the  lower  court,  leave  was  given  to 
amend  the  complaint,  and  an  amended  complaint  was  filed, 
in  two  paragraphs."  This  is  the  complaint  now  before 
us,  but,  from  the  transcript,  it  appears  to  be  entirely  a  new 
case,  and  so  we  must  treat  it,  for  there  is  no  part  of  the 
original  proceedings  in  the  circuit  court  before  us  in  this 
case.  A  demurrer  to  the  complaint,  alleging  the  insuflSi- 
ciency  of  the  facts  charged,  was  sustained,  and  exceptions 
reserved. 

The  present  complaint  was  filed  April  12th,  1875.  Ita 
prayer  is,  to  set  aside  the  proceedings  of  the  board  of 
commissioners  of  Clay  county,  which  were  commenced  in 


NOVEMBER  TEEM,  1876.  187 

Markle  Halv,  The  Board,  etc.,  of  Clay  Gountj  H  aL 


September,  1871,  to  grant  a  perpetual  injunction  agairat 
the  defendants,  and  that  they  and  their  suceeseora  in  of- 
fice be  forever  enjoined  from  relocating  aaid  county  seat, 
or  expending  money  in  the  erection  of  a  court-house  or 
county  jail,  and  for  general  relief.  The  allegations  of  fraud 
in  the  complaint  are,  that  the  vendor  had  no  title  in  the 
grounds  conveyed  to  the  board  for  the  purposes  of  a 
court-house  and  j^il ;  that  the  board  refused  to  investi- 
gate  the  title  to  the  lands,  and  were  deceived  therein; 
that  the  board  refused  to  count  the  signatures  to  the  peti- 
tion upon  which  the  proceedings  were  founded;,  that 
there  were  not  the  requisite  number  of  signatures ;  that 
many  of  them  were  fictitious;  that  many  of  the  signers 
were  not  citizens  of  the  county;  that  the  board,  being 
ignorant  of  such  facts,  relied  upon  the  false  representa- 
tions of  the  petitioners,  and  aeted  on  their  representations. 
Other  various  charges  of  fraud  are  made,  but  the  facts 
alleged  all  existed  before  the  final  order  of  the  board  re- 
locating the  court-house  and  jail  was  made,  all  of  which 
were  open  to  contest,  and  some  of  which  were  contested, 
before  the  board,  during  the  proceedings,  and  before  the 
final  order  was  made.  Assuming  that  the  fraud  is  suffi- 
ciently charged,  and  that  the  circuit  court  had  jurisdic- 
tion and  power  to  pnjoin  proceedings  under  an  order 
of  the  board,  for  fraud,  it  could  be  done  only  for  fraud 
practised  on  the  board  in  procuring  the  order,  and  which 
was  not  consummated  until  the  final  order  was  made.  It 
could  not  be  done  for  fraud  practised  in  the  petition,  nor  in 
the  land  titles,  nor  for  anything  which  existed  before  and 
oould  be  contested  in  the  proceedings  while  they  were  in 
fieriy  and  before  the  final  judgment  thereon.  If  the  appel- 
lants omitted  their  opportunity  then, — ^their  day  in  court-^ 
it  is  now  too  late  to  attack  the  proceedings  collaterally. 
Besides,  the  proceeding  now  before  us  was  commenced 
more  than  three  years  after  the  alleged  fraud  existed, 
without  any  explanation  of  the  delay.  Relief  against 
fraud  must  be  sought  promptly,  before  the  rights  of  inno- 
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cent  parties  intervene,  or  it  will  be  denied.  Prettyman  v. 
TTie  Supervisors^  etc.j  19  HI.  406.  For  anything  shown 
in  the  present  proceeding,  the  relocation  of  the  county 
seat  may  have  been  accomplished,  the  court-house  and 
jail  built,  and  the  work  completed  to  the  general  satisfac- 
tion of  the  public,  before  the  complaint  was  filed. 

The  demurrer  to  the  complaint  was  properly  sustained. 

The  judgment  is  affirmed,  at  the  costs  of  th'^.  appel- 
lants. 


Young  v.  Baxter. 

FiZTDBBB. — Beodty.^PenonaUy.— The  fact  that  a  stationary  mill,  belonging 
to  two  persons,  jointly,  has  been  placed  upon  and  affixed  to  the  real  estate 
of  one  of  them,  for  mannf acturing  purposes,  under  a  temporary  shed,  the 
posts  of  which  are  let  into  the  soil,  does  not  constitute  it  part  of  such 
realty,  if  treated  by  such  owners  as  personalty. 

BAME.^^ttc^;inefi<  OrtdUor, — The  fact  that  such  personalty  was  so  attached 
to  such  realty,  without  the  agreement  of  a  judgment  creditor,  having  a 
judgment  lien  upon  such  land,  that  it  should  be  treated  as  personal^, 
will  not  give  to  the  latter  the  right  to  treat  it  as  a  part  of  the  realty,  if  it 
can  be  removed  without  injury  thereto. 

Bamx. — ExeeuHon.'-Exen^ption, — What  Mcng  he  fSEemptod.— In  such  case, 
where  an  execution  against  the  owner  of  such  real  estate  is  levied 
thereon,  he  may  demand  that  such  realty  be  set  off  to  him  as  exempt 
from  execution,  by  an  appraisement  which  will  not  include  such  mill 
property. 

Bake.— i8K«r^'s  SaU, — MamdaU. — ApproimMiiU, — ^Where,  in  such  case,  the 
sheriff  holding  such  writ  has  caused  such  realty  to  be  appraised,  with- 
out including  such  miU  property,  and  set  off  to  such  execution  defend- 
ant, the  execution  plaintiff  is  not  entitled  to  a  writ  of  mandate  to  such 
sheriff,  to  compel  him  to  have  such  realty  so  appraised  as  to  include  such 
mill  property. 

From  the  Clark  Circuit  Court. 

M.  C.  Hester,  for  appellant. 

HowK,  J. — ^This  was  an  application  by  appellant,  upon 
affidavit  and  motion,  to  the  court  below,  for  a  writ  of 
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mandate  to  the  appellee,  as  the  eherifi*  of  Clark  county, 
Indiana.  The  cause  was  submitted  to  the  court  below 
for  trial,  upon  the  affidavits  filed  by  the  appellant ;  and 
the  court  made  a  finding  in  favor,  in  part,  of  the  appel- 
lant, and,  in  part,  of  the  appellee.  Upon  written  causes 
filed,  the  appellant  moved  the  court  below  for  a  new  trial ; 
which  motion  was  overruled  by  the  court,  and  to  this 
decision  appellant  excepted.  And  a  judgment  was  then 
rendered  by  the  court  below,  upon  its  finding,  from  which 
this  appeal  is  now  prosecuted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors: 

1st.  That  the  court  below  erred  in  overruling  the 
appellant's  motion  for  a  new  trial ; 

2d.  That  the  court  below  erred  in  refusing  the  writ 
of  mandate,  as  asked  for  by  appellant. 

These  alleged  errors  present  precisely  the  same  ques- 
tion, for  our  consideration,  and  that  is  this : 

Upon  the  facts  stated  in  the  affidavits  filed  by  the  ap- 
pellant, was  he  entitled  to  the  writ  of  mandate,  asked 
for  in  his  motion  ? 

The  facts  stated  in  appellant's  affidavit  were,  in  sub- 
stance, as  follows :  , 

On  January  10th,  1865,  one  Henry  W.  Knotts  recovered 
three  several  judgments,  in  the  court  of  common  pleas, 
of  Clark  county,  Indiana,  two  against  William  Edmond- 
8on  and  John  S.  Rader,  and  the  third  against  said  John 
B.  Bader,  specifying  the  amount  of  each  of  said  judg- 
ments ;  which  said  judgments  were  duly  assigned  by  the 
said  £notts  to  the  appellant,  on  February  17th,  1865 ;  that 
at  the  last  named  date  said  Rader  was,  and  ever  since  has 
been,  the  owner  of  a  tract  of  land  in  said  Clark  county, 
particularly  described  in  said  affidavit,  containing  twenty 
acres;  that  about  the  year  1866,  while  said  judgments 
i^ere  owned  by  appellant,  and  were  liens  on  said  real 
estate,  and  while  said  Rader  owned  and  possessed  said 
land,  the  said  Rader  erected  thereon  a  stationary  steam 
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saw-mill,  including  boiler,  engine  and  machinery  for  run- 
ning 8aid  mill,  which  said  mill,  boiler,  engine  and  mar 
chinery  were  then  and  ever  since  have  been  attached  and 
affixed  to  said  land ;  that  no  agreement  was  ever  made 
by  appellant,  or  by  any  one  in  his  behalf,  and  the  said 
Rader,  either  before,  at  the  time  when,  or  since  the  said 
mill  and  machinery  were  so  attached  to  said  land,  that 
the  said  mill,  boiler,  engine  and  machinery,  or  any  part 
thereof,  should  be  treated  or  held  as  personalty ;  that  in 
November,  1874,  there  then  being  due  on  said  judgments 
about  one  thousand  seven  hundred  dollars,  executions 
were  duly  issued  out  of  the  clerk's  office  of  the  court 
below,  upon  said  judgments,  and  were  placed  in  the 
hands  of  the  appellee,  who  was  then  and  still  was  the 
sheriff  of  said  Clark  county;  that  in  said  November,  the 
appellee  levied  said  executions  upon  said  real  estate,  and 
caused  the  same  to  be  advertised  for  sale ;  that  before  the 
day  of  sale,  the  said  Rader  demanded  of  the  appellee, 
that  said  land  be  set  off  to  him,  said  Rader,  as  exempt 
from  execution,  under  and  by  virtue  of  the  act,  entitled 
"An  act  to  exempt  property  from  sale  in  certfin  cases," 
approved  February  17th,  1852;  that  afterwards  said 
Rader  selected  ope  George  A.  Edmondson,  and  appellant 
selected  one  John  A.  Boyer,  to  appraise  said  property,  in 
accordance  with  the  provisions  of  said  act,  and  said  ap- 
praisers, failing  to  agree  upon  the  value  of  said  property, 
selected  one  John  W.  Becket,  as  a  third  appraiser;  that 
said  Edmondson  and  Becket,  against  the  protests  of  said 
Boyer  and  the  appellant,  failed  and  refused  to  include,  in 
the  valuation  of  said  premises,  );he  value  of  said  boiler, 
engine  and  machinery,  in  the  said  mill,  and  expressly 
excepted  said  boiler,  engine  and  machinery  from  the 
valuation  placed  by  them  upon  said  premises,  and  re- 
turned in  their  said  appraisement  only  the  value  of  said 
premises,  exclusive  of  the  value  of  said  boiler,  engine 
and  mill  machinery,  notwithstanding  the  same  were  firmly 
attached  and  affixed  to  said  land ;   and  a  copy  of  said 
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vBlnation,  made  by  said  Edmondson  and  Becket,  was 
filed  with  and  made  part  of  said  affidavit ;  and  appellant 
fbrther  said,  that  said  boiler,  engine  and  mill  maehinery 
were  of  much  greater  value,  as  situated  on  said  land, 
than  they  would  have  been,  if  detached  and  severed 
therefrom^  and  said  land  was  of  much  greater  value,  with 
said  boiler,  engine  and  machinery  thereon,  than  it  would 
have  been,  if  the  same  were  removed  therefrom ;  that 
there  was  then  due  and  unpaid  upon  said  judgments,  and 
upon  other  judgments  which  appellant  had  against  said 
Rader,  and  which  were  liens  upon  said  land,  more  than 
one  thousand  dollars,  and  said  Rader  had  no  other  prop- 
erty, as  appellant  was  informed  and  believed,  out  of 
which  any  part  of  said  judgments  could  be  made.  Ap- 
pellant further  said,  that  he  was  informed  and  believed, 
that  said  George  A.  Edmondson  was  not,  when  he  made 
said  appraisement,  a  disinterested  householder,  because 
he  was  a  nephew  of  said  Rader,  and  because  he  was  at 
the  time  and  still  was  a  joint  owner  with  said  Rader,  in 
said  mill,  boiler,  engine  and  other  machinery,  subject  to 
said  liens  of  said  judgments,  of  which  interest  and  rela- 
tionship appellant  was  ignorant  at  the  time  said  appraise- 
ment was  made.  Appellant  fiirther  said,  that  he  had 
notified  appellee  of  all  said  facts,  and  had  requested  him 
to  have  said  premises  reappraised  by  disinterested  and 
competent  appraisers,  and  to  have  said  boiler,  engine  and 
mill  machinery  included  in  said  appraisement,  but  the 
appellee  had  wholly  failed  and  refused  to  cause  the  same 
to  be  reappraised  by  competent  ^praisers,  and  to  have 
said  boiler,  engine  and  mill  machinery  included  in  said 
appraisement. 

By  the  schedule  and  appraisement,  which  were  made 
part  of  appellant's  affidavit,  the  twenty  acres  of  land, 
which  had  been  levied  upon  by  appellee  as  Rader's  prop- 
erty and  claimed  by  Rader  as  exempt  from  appellant's 
executions,  were  valued  at  fifteen  dollars  per  acre,  *^  ez« 
cepting  the  boiler  and  engine  and  mill  machinery." 


192  SUPREME  COURT  OF  INDIANA. 

■  ■■  ■  ■   ■   ■    ^^— ^  ■■■■-■■■■  ■■  »-       ■  — ■    -     -  I      ■  ■     ■      —■■    ■      ■  ■   I.  ■  «■■-■■       I  ■■■■■■■    .—^—^IMi— ^B^^— ^^^^^— — ^ 

Young  V,  Baxter. 

Appellant  also  founded  his  motion,  in  part,  upon,  and 
gave  in  evidence,  on  the  trial  in  the  court  below,  an  affi- 
davit of  one  John  C.  Stuart.  In  this  affidavit  it  was 
stated,  in  substance,  that  affiknt  was  acquainted  with  said 
George  A«  Edmondson  and  John  B.  Bader;  that  said 
Edmondson  had  been,  for  not  less  than  five  years  last 
past,  a  joint  owner  with  said  Rader  in  the  mill,  boiler, 
engine  and  other  machinery  therein,  described  in  appel- 
lant's affidavit;  that  said  mill  was  erected  on  said  land, 
and  said  boiler,  engine  and  machinery  put  therein  by 
said  Rader,  in  the  years  1865  and  1866;  that  said  mill 
building  was  of  wood,  the  posts  thereof  set  in  the  ground, 
the  said  boiler  was  set  in  a  brick  furnace,  which  brick 
furnace  was  built  upon  and  in  the  said  ground ;  and  that 
the  said  engine  and  other  machinery  were  firmly  attached 
and  affixed  to  the  said  building. 

If  the  boiler,  engine  and  mill  machinery,  mentioned  in 
appellant's  affidavit,  had  belonged  to  Rader,  it  would  have 
made  but  little  difierence  to  the  appellant  whether  they 
were  considered  and  appraised  as  realty  or  as  personalty. 
.  But  as  the  boiler,  engine  and  mill  machinery  did  not  be- 
long to  Rader,  if  the  appellant  could  have  succeeded  in 
getting  these  articles,  without  reference  to  their  owner- 
ship or  to  any  agreement  between  their  owners  and  Rader 
as  the  owner  of  the  realty,  considered  and  appraised  as 
a  part  of  Rader's  real  estate,  then  his  chances  for  collect- 
ing his  executions  against  Rader  would  have  been  very 
largely  increased.  If,  as  between  Rader,  as  the  owner  of 
the  real  estate,  and  Rader  &  Edmondson,  as  the  owners 
of  the  boiler,  engine  and  mill  machinery  erects  on  said 
real  estate,  the  said  boiler,  engine  and  mill  machinery 
were  treated  and  regarded  as  personal  property, — ^then 
the  articles  named  were  personal  property.  Pea  v.  i^a, 
85  Ind.  387 ;  Oromie  v.  Hoover^  40  Ind.  49. 

The  mere  fact  that  the  appellant  had  judgments  against 
the  owner  of  the  real  estate,  which  were  naked  liens 
thereon,  would  not  change  the  character  of  the  property. 
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nor  make  the  owner  of  the  realty  own  more,  and  more 
valaable  property,  than  he  would  own  without  those 
liens.  The  existence  of  appellant's  liens  on  said  real 
estate  did  not  make  it  necessary  that  the  owners  of  the 
boiler,  engine  and  mill  machinery  should  consult  the  ap« 
pellant  and  get  his  consent  to  the  erection  of  those  arti- 
cles on  said  real  estate,  or  his  agreement  that  the  articles 
in  question,  when  so  erected,  should  be  treated  and  re- 
garded as  personal  property. 

And  besides,  we  may  add,  that  the  evidence  failed  to 
show  that  the  boiler,  engine  and  mill  machinery  could 
not  be  easily  detached  and  readily  removed,  without  any 
damage  to  the  freehold  and  the  mill  building  thereon.  In 
fact,  it  is  evident,  from  the  description  of  the  mill  build- 
ing, in  Stuart's  affidavit,  that  there  was  nothing  perma- 
nent, or  intended  to  be  permanent,  about  the  building  in 
question.  It  was  a  mere  shed,  ^^  the  posts  thereof  set  in 
the  ground,"  and  improperly  termed  a  mill  building.  It 
IS  fairly  inferrible  from  the  evidence,  that  the  mill  in  ques- 
tion could  be  readily  removed  from  place  to  place,  and  be 
set  up  wherever  the  abundance  of  suitable  timber  and 
the  demand  for  lumber  might  make  its  use  profitable. 

The  2d  section  of  our  exemption  law  authorized  Ra- 
der  to  claim  his  exemption  in  either  real  or  personal 
estate,  whichever  he  might  elect.  2  R.  8.  1876,  p.  854. 
And  we  think,  that,  in  the  case  shown  by  this  record, 
Rader  had  the  right  to  elect  and  insist  that  his  real  estate 
should  be  appraised,  without  regard  to  any  interest  he 
might  have  in  the  boiler,  engine  and  mill  machinery 
situate  thereon ;  and  if  his  real  estate,  thus  appraised,  did 
not  exceed  in  value  the  sum  of  three  hundred  dollars,  he 
had  the  right,  under  the  law,  to  claim  such  real  estate  as. 
exempt  from  sale  on  execution,  for  any  debt  growing  out 
of  or  founded  upon  contract.  The  appellant  did  not 
allege,  nor  show  on  the  trial,  that  his  judgments  against. 
Rader  were  not  rendered  on  matters  of  contract.  Of 
Vol.  LV.— 13 
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course,  Rader  having  claimed  and  remved  his  •ntire 
exemption  in  the  real  estate,  as  separate  and  distinct  from 
the  boiler,  engine  and  machinery  situate  thereon,  what- 
ever interest  the  said  Rader  may  have  had  in  said  boiler, 
engine  and  machinery,  was  subject  to  appellant's  exeeu- 
tions,  and  was  liable  to  be  sold  thereunder,  for  the  satis- 
fitction  thereof. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  of  the  court  below  is  affirmed,  at  ^ppel- 
famt's  costs. 
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Holten  v.  Tub  Board  of  Comm'rs  of  Lake  County. 

BoABD  OP  CoMMlSBiowisKS. — FtAoen. — Pbor  Fcarm. — The  board  of  commia- 
tionera  of  a  ooimty  faa've  a  right,  prima  fiuie^  to  paKfaam  a  tract  of  land 
to  be  used  aa  a  home  for  the  poor  of- their  coontj^  and  aach  rig^t  can  aot 
be  questioned  in  a  collateral  proceeding. 

Real  Estate. — Actum  to  Quid  TiiU, — Morigage, — Fl&ajding, — ^The  purchaaer 
of  the  equity  of  redemption  of  real  estate  which  is  encumbered  by  mort- 
gage liens  of  different  priorities,  If  he  be  in  possession  under  such  pnr- 
chasC)  may  maintain  an  action  to  quiet  his  title,  against  the  holder  of  the 
junior  mortgage,  without  alleging  that  he  has  paid  off  the  senior. 

Same. — Equities  of  Different  Liens, — Where,  in  such  action,  such  purchaser 
had  made  valuable  improvements  and  redeemed  such  realty  from  a  judi- 
cial sale  of  the  same  under  a  decree  foreclosing  the  senior  mortgage,  any 
rights  which  the  holder  of  such  junior  mortgage  may  eatabliBh  are  sub- 
ject to  the  equities  of  such  purchaser,  whether  such  forecloeure  waa,  ot 
was  not,  regular. 

Same. — Emdenoe. — Foredomiart, — Power  of  AUorney, — To  establish  an  equity 
by  such  redemption,  the  plaintiff  may  introduce  the  record  of  a  fore- 
closure of  such  senior  mortgage  by  means  of  a  power  of  attorney  con- 
tained therein,  or  by  a  regular  ioredosure  suit,  the  sheriff's  sale  and 
deed  thereunder,  and  the  deed  to  the  plaintiff  from  the  sheriff's  grantee. 

Sake. — i^tu^tcc — Evidence. — Where,  in  such  cause,  the  evidence  shows  that 
such  junior  mortgage  is  not  a  vrilid  Hen,  the  defendant  can  not  com- 
plain of  the  introduction  of  improper  evidence  by  the  plaintiff  in  eatab- 
lishing  his  equities  under  such  senior  mortgage. 

Kew  TbiaIj. — Pnuiiee, — Evidence. — Where  improper  evidence  is  admitted 
on  the  trial  of  a  cause,  without  objection,  its  admission  is  not  ground 
for  a  new  trial. 
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£viD£3fCK. — Opinion  of  TTiteesa.— Where  the  yalue  ol  property  is  ui  iasoe 
in  a  caufie,  any  witness  acquainted  with  such  property  may  testify  as  to 
its  value,  stating,  also,  the  facts  upon  which  he  ftases  his  opinion 

BaIob. — Inukfene^, — Bejndaiiion. — IMneipal  <mi  Spirtijf, — Eridetioe  c^ered, 
of  the  reputation  of  a  principal  debtor,  as  to  his  solveBcy  or  insolvency, 
is  incompetent  to  show  whether  or  not  he  had  paid  a  debt  for  which 
another  was  surety. 

Sa^ie. — IVincipai  and  A^enL — County. — DeelanU%on$  cf  Agent, — AUomey. — 
Declarations  of  the  general  attorney  of  a  county  that  she  wonld  pay  a 
certain  debt  are  not  admissible  in  a  suit  upon  such  claim,  againsi  mA 
county. 

Sake. — Barol  Evidenee  of  Writing. — ^Without  accounting  for  the  absence  of 
a  writing,  parol  evidence  of  its  contents  is  inadmissible. 

Suae. — Because  it  is  ''the  original'^  is  no  ground  of  objection  to  the  admit- 
non,  as  evidence,  of  the  original  praecipe  for  an  execution. 

SuPKEiCE  GoDBT.— >iVa«fiee. — IVhere  a  party  to  a  suit  goes  into  trial  with- 
out requiring  the  opposite  party  to  plead  to  the  former's  own  pleadiQg^ 
he  can  not  avail  himself  of  such  failure,  on  appeal  to  the  Supreme  Oonii. 

From  the  Lake  Circuit  Court 

Jf.  Wood^  T.  J.  Woody  S.  J.  Anthony y  D.  Turpie  and  -H. 
D.  Pierce^  for  appellant. 

E.  C.  Field,  T.  J.  JUerrifield  and  W.  Johnston,  for  ap- 
pellee. 

Pbrkins,  J. — Suit  by  the  appellee,  against  the  appellant, 
to  quiet  title. 

The  first  paragraph  of  the  complaint  alleges  that  th# 
i^p^lee  was  the  owner,  in  possession,  of  the  parcel  of 
ground  described  in  the  complaint,  and  that  appellant 
held  a  mortgage  on  the  same,  from  Enos  M.  Cramer,  ap- 
p^lee's  grantor,  which  had  been  given  without  con- 
sideration, and  constituted  a  cloud  upon  the  title  to  said 
ground.  ^ 

The  second  paragraph  alleged  the  ownership  of  the  ap- 
pellee, the  mortgage  of  appellant,  that  it  was  given  to 
him  as  an  indemnity,  and  that  he  had  had  nothing  to 
pay,  etc. 

There  were  three  other  paragraphs,  alleging  title  in  ap- 
pellee, the  mortgage  of  appellant,  and  asking  that  it  be 
remov/ed  as  an  encumbrance  constituting  a  «loud  on  ap- 
pellee's title. 
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The  appellant  answered  the  general  denial,  and  a  sec- 
ond paragraph,  by  way  of  counter-claim,  setting  up  his 
said  mortgage,  averring  its  validity  and  non-payment,  and 
that  it  amounted  at  present  to  eight  thousand  dollars ;  and 
further,  that  appellee  had  enjoyed  the  rents  and  profits, 
for  years,  of  the  ground,  had  committed  waste,  etc.,  and 
prayed  for  an  accounting  and  a  foreclosure  of  his  mort- 
gage, etc. 

The  appellee  replied  in  general  denial.  There  was  a 
trial  by  the  court,  finding  for  the  appellee,  and  against  the 
appellant,  on  his  counter-claim,  and  judgment  and  decree 
rendered,  quieting  the  title  of  the  appellee. 

Holten,  appellant,  moved  for  a  new  trial,  thirteen  rea- 
sons therefor  being  assigned,  which  motion  was  overruled, 
and  he  appealed  to  this  court. 

There  are  twenty-eight  assignments  of  error.  Most  of 
them  would  have  been  embraced  in  an  assignment  alleg- 
ing that  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

In  the  course  of  this  opinion,  we  shall  notice  the  mate- 
rial points  made  in  the  briefs  of  the  appellant's  attorneys, 
on  which  they  rely  as  showing  sufficient  ground  for  the 
reversal  of  the  judgment.  It  will  enable  us  to  distinguish 
more  readily  the  material  points  made,  and  separate  them 
from  the  immaterial,  if  we  first  present  a  summary  of  the 
leading  facts  in  the  case. 

On  the  17th  of  July,  1865,  Enos  M.  Cramer  deeded  the 
tract  of  land  described  in  the  pleadings  in  the  case,  con- 
taining five  hundred  and  sixty  acres,  to  the  board  of  com- 
missioners of  Lake  county,  who  procured  it  for  a  home 
for  the  county  poor,  a  purpose  for  which,  prima  fadCy  they 
had  power  to  purchase  it.  The  board  took  possession, 
and  made  improvements  of  the  value  of  several  thousand 
dollars  on  the  land.  At  the  time  of  the  purchase  there 
were  three  mortgages  on  the  tract  of  land,  or  part  of  it. 

The  first,  to  the  State,  dated  April  28th,  1856,  for  five 
hundred  dollars.  .    ' 
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The  second,  dated  August  4th,  1856,  to  Martin  M.  Kel- 
logg, for  about  four  thousand  dollars. 

The  third,  dated  December  29th,  1857,  to  appellant, 
Holten,  for  four  thousand  dollars. 

The  mortgage  to  the  State  was  foreclosed,  under  a 
power  of  attorney  embraced  in  it,  and  the  land  conveyed 
by  it  sold  to  one  Turner,  in  February,  1868,  who  paid  the 
amount  due  on  the  mortgage,  received  a  deed,  and  subse- 
quently quit-claimed  to  the  board  of  commissioners  of 
Lake  county,  the  appellee. 

The  second  mortgage  upon  the  property,  that  to  Kel- 
logg, was  regularly  foreclosed  in  court,  the  land  purchased 
at  sheriff's  sale  and  paid  for  by  one  Crawford,  who  re- 
ceived a  deed  from  the  sherifi^  and  subsequently  quit- 
claimed to  the  board  of  commissioners  of  Lake  county. 

In  May,  1872,  the  board  of  commissioners  commenced 
this  suit  against  appellant,  Holten,  to  quiet  title  against  his 
mortgage,  alleging  that  it  had  been  paid,  etc.,  as  herein- 
before stated,  in  answer  to  which  he  set  up  his  mortgage, 
asking  its  foreclosure,  etc.,  as  hereinbefore  stated. 

It  was  not  necessary  that  the  board  of  commissioner, 
should  have  alleged  that  it  had  paid  off  the  prior  incum- 
brances, to  enable  it  to  maintain  this  suit  to  remove  from 
the  land  the  cloud  upon  its  title,  created  by  appellant's 
mortgage. 

The  title  of  the  board,  acquired  by  possession  under 
the  deed  from  Cramer,  was  amply  sufficient  for  that  pur- 
pose. Doe  V.  West^  1  Blackf.  138;  Robinoe  v.  Doe^  6 
Blackf.  85  ;  Shid  v.  FerrUer,  7  Blackf.  574;  Morss  v.  J9oe, 
2  Ind.  65. 

So  far  as  the  appellant  is  concerned,  he  is  only  inter- 
ested in  the  questions  arising  out  of  the  trial,  upon  his 
counter-claim.  He  never  had  any  title  to  the  land.  He 
never  had  possession,  and  is  not  entitled  to  possession. 
He  does  not  seek  it  by  his  counter-claim.  He  asserts  a 
lien  on  tlie  land.  If  he  has  none,  he  is  out  of  the  case. 
This  was  the  question  tried  on  his  counter-claim.    The 
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Iippellee  denied  the  existence  of  his  lien.  This  was  the 
question  tried.  The  court  found  his  asserted  lien  did  nOt 
<6xi8t.  The  evidence  is  in  the  record.  We  cannot  say, 
upon  it,  that  the  finding  below  and  judgment  were  not 
correct.  On  the  other  hand,  the  appellee,  the  plaintiff 
below,  was,  and  for  a  long  time  had  been,  in  possession 
under  a  valid  title,  but  had  to  try  this  cause  with  refer- 
ence to  two  contingencies ;  one,  that  the  mortgage  lien  of 
the  appellant  was  invalid,  constituted,  in  fact,  no  lien  on 
appellee's  land;  the  other,  that  it  was  a  valid  lien« 
Should  the  latter  contingency  turn  out  to  be  the  fact,  then 
the  appellee  was  interested  in  showing  the  amount  of 
prior  liens  and  claims  to  which  the  appellant  would  have 
to  take  his  decree  on  his  mortgage  subject,  and  which  be 
would  be  compelled  to  pay  to  redeem.  The  appellant  had 
not  been  made  a  party  to  the  foreclosure  of  the  prior 
mortgage  to  Kellogg,  and,  hence,  his  existing  right  to  re- 
deem. And,  if  he  could  be  considered  a  party  to  the 
^State's  foreclosure  of  her  mortgage,  that  embraced  but 
eighty  of  the  five  hundred  and  sixty  acres  of  the  farm. 

We  Are  now,  to  some  extent  at  least,  prepared  to  con- 
sider the  objections  of  appellant  to  the  proceedings  below. 
There  are  two  series  of  them;  one  relating  to  the  pro- 
ceedings on  the  trial  upon  the  appellant's  counter-claini ; 
the  other  relating  to  those  touching  the  claims  of  the  ap- 
|>ellee  upon  the  land. 

Of  i^he  first  series,  it  is  claimed  there  was  a  trial  with- 
out an  issue,  and  that  this  fact  constitutes  a  fatal  errot. 
There  was  a  denial  filed  to  the  paragraphs*  of  answer  by 
way  of  counter-claim.  But  if  it  were  not  so,  and  there 
actually  had  been  a  trial  without  an  issue,  that  fact  would 
tiot  constitute  error.  MqffU  v.  The  Medsker  Draining  As- 
Bociation^  48  Ind.  107. 

On  the  trial  upon  the  counter-claim,  Field,  a  witness 
for  the  appellee,  testified,  without  objection,  to  the  con- 
tents of  a  deposition.  The  point  was  made  in  the  motion 
for  a  new  trial.    But,  as  the  testimony  was  not  objected 
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toi  on  the  trial,  the  objection  c«me  too  late,  on  the  motion 
for  a  new  trial.    2  K.  B.  1876,  p.  182,  sec.  852,  clause  8. 

The  court  permitted  one  Mc  Williama,  a  witness,  to  give 
his  estimate  of  the  value  of  improvements  made  upon  the 
farm.  He  appears  to  have  been  a  person  considerably  ex* 
perienced  m  the  matters  about  which  he  testified,  and  was 
competent  to  give  his  opinion.  The  Jeffer^onvMe  A.  R, 
Go.  V.  Lanham^  27  Ind.  171.  But  the  rule  is,  that  any 
witnees  who  knows  the  facts  personally  may  give  an 
o[Hnion,  stating,  also,  the  facts  upon  which  he  bases  his 
opinion^      The  Cihf  of  Indianapolis  v.  Hufferj  80  Ind.  286. 

The  court  refused  to  permit  testimony  as  to  the  reputa* 
tion  of  a  party  for  solvency  or  insolvency,  aa  tending  to 
show  that  he  had  or  had  not  paid  a  debt,  for  which 
another  party  was  surety.  We  think  there  was.  no  error 
in  this. 

The  court  refused  to  permit  appellant  to  testify  that  the 
attorney  of  the  county  promised  that  the  county  should 
pay  his  mortgage.  As  the  general  attorney  of  the 
Qounty,  he  would  have  no  power  to  make  such  a  promiasb 

An  original  praeipe  for  an  execution  waa  offered  in 
evidence,  and  ol^jeoted  to  because  it  was  the  original,  but 
the  objection  wae  overruled.    There  was  no  ennor  in  thia* 

Entries  in  a  eaah-book  were  not  allowed  to  be  proved 
by  parol,  before  accounting  for  the  absence  of  the  book. 
This  was  right. 

We  turn  now  to  proceedings  on  the  trial  on  the  com<- 
plaint  of  appeUee.  The  court  permitted  the  record  of  the 
mortgage  to  the  State,  the  sale  upon  it,  the  deed  to  the 
purchaser,  and  the  purchaser's  deed  to  the  county  to  be 
given  in  evidience.  The  only  ground  of  objection  inter- 
posed was,  that  they  conveyed  no  titiie. 

The  court  permitted  the  record  of  the  foreclosure  suit 
en  the  Kellogg  mortgage,  the  sheriff's  sale  and  deed,  and 
the  deed  from  the  purchaser  to  the  board  of  commissioar 
ers  to  be  given  in  evidence.  They  were  olgected  to  b^ 
cause  illegal,  improper  and  incompetent. 
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The  objections  to  these  items  of  evidence  were  too  gen- 
eral to  be  available. 

But  we  think  they  were  admissible  for  the  purpose  for 
which  they  were  offered,  whether  the  proceedings  were 
regular  or  not.  That  purpose  was  to  show  that  appellee, 
the  plaintiff  below,  had  paid  off'  the  incumbrances  prior 
to  that  claimed  by  appellant.  The  appellee  was  in  pos* 
session,  had  a  sufficient  title  to  enable  her  to  maintain 
this  action  to  remove  a  cloud  upon  that  title,  as  against 
the  appellant.  She  was  not  suing  the  mortgagors,  to  oust 
them  of  possession,  on  the  strength  of  title  acquired  by 
these  sales.  Had  she  been,  she  might  have  been  com- 
pelled to  prove  them  strictly  regular. 

But  those  mortgagors  were  not  objecting  to  the  sales ; 
they  had  conveyed  their  equity  of  redemption  to  the  ap- 
pellee. 

It  was  of  no  consequence  to  the  appellant  whether  the 
appellant  had  paid  those  incumbrances  or  not,  or  whether 
the  foreclosures  on  them  were  regular  or  not.  Those 
facts  in  no  manner  affected  his  rights.  K  his  lien  failed 
of  establishment,  he  had  no  interest  in  the  land.  If  his 
lien  was  established,  it  was  subject  to  all  these  prior  liens, 
whether  in  the  hands  of  the  original  holders,  or  of  the  ap- 
pellee as  equitable  assignee.  He,  therefore,  could  not  be 
harmed  by  the  admission  of  the  evidence. 

It  is  urged,  here,  though  the  objection  was  not  made  on 
the  trial,  that  the  deeds  to  the  appellee  were  void  for 
want  of  power  in  her  to  take  them — ^power  to  purchase 
land. 

She  had  a  right  to  purchase  and  hold  a  poor  farm,  and 
she  is  not  shown  to  have  obtained  one  prior  to  this. 
Hanna  v.  The  Board  of  Commissioners^  etc,  29  Ind.  170. 
And  if  her  purchase  of  this  land  was  uUra  vireSy  appellant 
could  not  attack  it  in  this  proceeding.  If  the  appellee 
had  not  the  title,  the  former  owner  had,  but  appellee 
would  hold  until  office  found.  Hayward  v.  DamdsoUy  41 
Ind.  212. 
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The  appellant  moved  to  strike  oat  certain  paragraphs 
of  appellee's  complaint,  and  certain  bills  and  parts  of  bills 
of  particulars,  showing  the  amount  of  her  liens  paid  and 
claims  on  the  farm,  which  was  overruled. 

For  the  reasons  above  given,  as  to  the  admission  in  evi- 
dence of  those  claims,  we  may  say  that  the  appellee  was 
not  injured  by  these  rulings.  They  did  not  affect  the  va- 
lidity of  his  alleged  lien ;  and,  as  he  failed  to  establish 
that,  he  had  no  interest  in  the  premises.  Having  failed 
to  establish  that,  he  cannot  complain  of  rulings,  for  that 
reason  rendered  harmless,  whether  right  or  wrong,  as  to 
him. 

Other  objections  of  a  similar  character  are  raised,  but 
what  we  have  said  is  applicable  to  and  disposes  of  them. 

The  judgment  below  is  affirmed,  with  costs. 


Pbttit  v.  Brabbn. 

SrATOTB  OF  Frauds.-— &fe  of  PtmnaUiy, — InBtnueUan  to  Jury, — ^At  a  public 
sale,  hj  the  plaintifl^  of  his  personal  property,  a  portion  thereof  was  bid 
off  by  a  person  who,  being  nnable  to  give  security  for  the  purchase  price, 
could  not  obtain  possession  thereof ;  whereupon  the  defendant  verbally 
agreed  that  he  would  see  that  the  plaintiff  got  his  pay,  if  he  would  de- 
liver soch  property  to  the  bidder,  to  which  the  plaintiff  acceded  and 
made  such  delivery  to  the  bidder. 

Eddy  in  a  snit  by  the  plaintiff,  against  the  defendant,  to  recover  such  pur- 
chase price,  that  such  agreement  is  void  by  the  statute  of  frauds. 

Held,  also,  that  an  instmction  to  the  jury  trying  such  cause,  that  such 
agreement  made  the  defendant  liable  for  such  price,  was  erroneous. 

EeUif  also,  that  the  test^  as  to  whether  the  defendant  in  such  case  is  liable, 
is,  whether  any  credit  whatever  was  given  to  the  person  receiving  the  prop- 
erty, and  if  there  was,  then  the  defendant  is  not  liable. 

From  the  White  Circnit  Court. 

A.  W.  Reynolds  and  E.  B.  SeUerSj  for  appellant. 
C.  2>.  JoTua^  for  appellee. 
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IIowK,  J.-^Thifi  was  an  action  by  the  appellee^  as 
plaiutiii',  against  the  appellant,  as  defendant,  in  the  court 
below,  to  recover  the  value  of  certain  personal  property, 
described  in  a  bill  of  particulars  filed  with  the  complaint, 
alleged  to  have  been  sold  and  delivered  by  the  appellee,  to 
the  appellant. 

To  appellee's  complaint,  the  appellant  answered  in 
three  paragraphs,  as  follows : 

1st.    A  general  denial ; 

2d.    Payment  in  full ;  and, 

8d.  For  a  further  answer  to  that  portion  of  appellee's 
complaint,  which  sought  to  recover  judgment  for  the 
oats  and  corn,  mentioned  in  the  bill  of  particulars  filed 
with  said  complaint,  the  appellant  said,  that,  before  this 
suit  was  commenced,  the  appellee  and  the  appellant  had  a 
settlement  of  all  claims  of  every  kind  whatsoever  exist- 
ing between  them;'  that  said  claim  for  oats  and  corn, 
referred  to  in  appellee's  complaint  and  bill  of  particulars, 
entered  into  and  formed  a  part  of  said  settlement,  and 
was  paid  and  satisfied  ;  and  for  answer  to  the  balance  of 
the  claim  sued  on  by  appellee,  the  appellant  denied  eacl^ 
and  every  allegation  thereof. 

To  tiie  second  'and  third  paragraphs  of  appellant's  an- 
swer, the  appellee  replied  by  a  general  denial. 

And  the  action  being  at  issue  was  tried  by  a  jury,  in 
the  court  below,  and  a  verdict  was  returned  for  the  ap- 
pellee. And,  on  written  causes  filed,  the  appellant  moved 
the  court  below  for  a  new  trial,  which  motion  was  over- 
ruled by  the  court,  and  to  this  decision  the  appellant  ex- 
cepted, and  judgment  was  then  rendered  upon  the  verdict, 
in  favor  of  the  appellee  and  against  the  appellant,  firom 
which  this  appeal  is  here  prosecuted. 

In  this  court,  the  appellant  has  alleged,  as  error,  the 
decision  of  the  court  below,  overruling  his  motion  for  a 
new  trial.  In  his  motion,  the  a^^Uant  assigned  tiie  fol- 
lowing causea  for  a  dew  trial : 
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1st.  That  the  verdict  was  not  sastidned  hj  sufficient 
evidence ; 

2d.    That  the  verdict  was  contrary  to  law ;  and^ 

3d.  Error  of  law,  occurring  at  the  trial  and  excepted 
to  by  appellant,  in  this:  That  the  court  below,  over 
appellant's  exception  and  objection,  on  its  own  motion, 
erroneously  charged  the  jury  as  follows:  "If  you  find 
from  the  evidence,  that,  at  tiie  timeof  the  sale  of  the  hay, 
mentioned  in  the  plaintiff's  bill,  that  the  plaintiff  and 
another  man,  other  than  the  defendant,  were  talking 
about  thie  purchase  of  said  hay,  and  that  the  defendant 
stepped  up  and  told  the  plaintiff  to  let  the  person  they 
were  conversing  with  have  the  hay,  and  that  he,  the  de- 
fendant, would  see  it  paid  for,  and  thereupon  the  plaintiff 
did  let  said  other  person  have  it  and  parted  with  th^ 
possession,  this,  the  court  instructs  you,  was  a  sale  to  the 
d^udant," — as  set  out  and  excepted  to  in  bill  of  exoe{i- 
tions  No.  1,  then  on  file  in  said  cause. 

If  the  instruction  of  the  court  below,  to  the  jury  lay- 
ing the  cause,  was  a  correct  statement  of  the  law  appli- 
cable to  this  cause,  the  judgment  must  be  affirmed; 
otherwise,  it  must  be  reversed.  For,  although  the  evi- 
dence was  directly  conflicting,  y^t  we  could  not  (fisturb 
the  verdict  on  that  account,  as  it  is  the  peculiar  province 
of  the  jury  to  reconcile  conflicting  evidence,  and  to 
determine  which  of  the  witnesses  is  the  more  worthy  <tf 
belief,  for  which  purpose  the  jury  have  opportunities  aind 
facilities  that  we  can  not  possibly  have. 

On  the  trial  in  the  court  below,  the  appellee  testified, 
in  his  own  behalf,  that  he  had  had  a  public  sale  on  the 
2&th  day  of  November,  1870,  at  which  a  man  named  Meeks 
had  bid  off  some  com,  hay  and  oats,  but  when  he  came 
to  make  a  settlement  therefor,  he  could  not  give  securil^ ; 
that  appellant  then  told  the  appellee,  that  he  would  take 
the  com  and  oats  bid  off  by  Meeks,  as  his  own,  and  thai, 
if  Meeks  should  get  the  hay,  be,  the  appellant,  would  see 
that  the  appellee  should  get  his  pay  for  it;  and  that  he, 
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the  appellee,  called  on  the  appellant,  the  next  mornings 
for  the  purpose  of  getting  the  matter  in  definite  shape, 
and  that  appellant  then  said, ''  Braden,  if  Meeks  gets  that 
hay,  I  will  see  that  you  get  your  pay.'* 

This  evidence  puts  the  case  of  the  appellee  in  its  most 
favorable  light  for  him ;  and  it  is  evident,  we  think,  that 
the  promise  of  the  appellant,  as  stated  in  appellee's  own 
evidence,  was  apparently  within  the  second  case  in  the 
1st  section  of  the  statute  of  this  State,  for  the  prevention 
of  frauds,  etc.,  approved  June  9th,  1852.  1  R.  8. 1876,  p. 
508.  Appellant's  promise  was,  clearly,  that  he  would 
answer  for  the  debt  or  default  of  Meeks,  and  was  not  in 
writing,  nor  was  there  any  memorandum  or  note  thereof, 
signed  by  the  appellant  or  by  any  person  thereunto  by 
him  lawfully  authorized.  It  is  often  very  difficult  to 
determine  whether  or  not  it  was  intended  by  the  parties 
that  the  liability  of  a  promisor,  in  such  a  case  as  this, 
should  be  primary  or  only  collateral.  The  true  rule 
seems  to  be,  that,  if  any  credit  at  all  be  given  to  the  per- 
son getting  the  goods  or  property,  then  the  promise  of 
the  third  person  must  be  held  to  be  collateral,  and,  if  not 
in  writing,  within  the  statute  of  frauds.  In  such  a  case 
as  this,  where  the  appellant's  promise  was  wholly  parol, 
the  important  and  controlling  question  for  the  jury  was 
this :  To  whom,  do  you  find,  from  the  preponderance  of 
the  evidence,  was  credit  given  by  appellee  for  his  hay? 
Did  the  appellee,  from  the  evidence,  give  any  credit  at  all 
to  Meeks? 

And  here,  in  our  opinion,  was  the  error  in  the  instrac- 
.tion  of  the  court  below,  to  the  jury  trying  this  cause.  It 
sliould  have  been  left  to  the  jury  to  determine,  from  the 
weight  of  the  evidence,  whether  or  not  the  appellee  let 
Meeks  have  his  hay  wholly  upon  appellant's  credit.  And 
the  court  below  should  have  instructed  the  jury,  that, 
unless  they  found  that  appellee  let  Meeks  have  the  hay 
wholly  upon  appellant's  credit,  or  if  they  found  that  ap- 
pellee gave  any  credit  at  all  to  Meeks  in  the  transaction, 
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then  there  was  do  sale  of  the  hay,  by  appellee,  to  appel- 
lant ;  and  in  that  case,  if  they  found  from  the  evidence, 
that  appellant's  promise  to  the  appellee  was  not  in  writing, 
then  the  promise  was  within  the  statute  of  frauds,  and 
they  must  find  for  the  appellant.  Mlison  v.  Wisehartj  29 
Ind.  32 ;  Crosby  v.  Jerolomarij  37  Ind.  264. 

For  the  third  cause,  assigned  by  appellant  for  a  new 
trial  of  this  action,  in  our  opinion,  his  motion  for  such 
new  trial  ought  to  have  been  sustained;  and,  for  the  error 
committed  by  the  court  below,  in  overruling  that  motion, 
the  judgment  of  that  court  must  be  reversed. 

Judgment  reversed,  at  appellee's  costs,  and  cause  re* 
manded,  with  instructions  to  the  court  below  to  sustain 
appellant's  motion  for  a  new  trial,  and  for  further  pro- 
ceedings. 


66   » 
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PBOUsaoBT  Note. — Fraad. —  Waiver. — RaJtifieaiion, — Bard  Conirwi. — In  a 
suit  upon  a  promissory  note,  a^nst  the  maker,  by  an  endorsee,  where 
the  answer  pf  the  defendant  alleges  facts  showing  that  the  ezecntion  of 
snch  note  was  procured  by  fraod,  and  without  consideration,  a  reply 
thereto  is  sufficient  which  alleges,  that,  after  the  assignment  and  the 
maturity  of  such  note,  the  defendant  verbally  agreed  with  such  endorsee, 
thaty  in  consideration  that  the  latter  would  extend  the  time  of  payment 
thereof  for  a  specified  period,  he  would  then  pay  the  same,  and  that  such 
extension  had  been  given ;  such  agreement  being  a  waiver  of  such  fraud 
and  a  ratification  of  the  execution  of  such  note. 

Same. —  VanaaMt, — Held,  also,  that  such  reply  is  not  a  variance. 

8uFKEM£  CouBT. — Prodiu. — Fltading, — Dtmwrtr, — Where  the  evidence  is 
not  in  the  record  on  appeal  to  the  Supreme  Court,  the  sustaining  of  a  de- 
murrer to  a  sufficient  paragraph  of  a  pleading  is  available  as  error. 

From  the  Parke  Circuit  Court. 

P.  8  Kennedy  and  W.  T,  Brushy  for  appellants. 
5.  F.  Maxwell  and  S.  D.  Puett^  for  appellee. 

NiBLACK,  J. — The  appellants,  as  the  assignees  of  one 
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Jaiaes  B.  Brake,  9Uied  the  appellee  in  the  court  below,  on 
a  promissory  note,  bearing  date  the  20th  day  of  June, 
1872,  and  payable  six  months  after  date,  at  The  First  Na- 
tional Bank  of  Indianapolis,  which  was  alleged  to  have 
been  assigned  before  maturity. 

The  appellee  answered  in  two  paragraphs. 

In  the  first  paragraph  the  appellee  charges,  in  sub- 
stance, that,  on  the  day  on  which  said  note  bears  date, 
one  Harris,  who  represented  himself  as  a  general  agent 
for  the  sale  of  "  Drake's  Horse  Hay-Pork  and  Hay-Carrier," 
in  this  State,  came  to  his,  appellee's,  house  and  induciBd 
him  to  agree  to  become  the  agent  in  his  township  for  the 
sale  of  machines  bearing  that  name.  That  siud  Harris 
repriesent^d  that  a  given  number  o£  machines  would  be 
furnished  within  a  reasonable  time,  one  of  which  should 
be  immediately,  as  a  specimen  of  and  advertisement  for 
the  rest.  That,  to  save  trouble,  he,  the  appellee,  was  re- 
quired to  execute  a  note  to  James  B.  Drake,  the  proprie- 
tor of  the  machines,  for  the  value  of  the  machines  to  be 
fdrnished,  to  be  payable  out  of  the  proceeds  of  said 
machines,  when  sold.  That  the  said  Harris  thereupon 
prepared  some  kind  of  an  agreement  in  writing,  pur- 
porting to  be,  in  some  respects,  in  the  6in;kilitude  of 
a  promissory  note,  for  him,  the  appellee,  to  sign.  That, 
at  the  time,  his,  appellee's,  eyes  were  so  sore  and  dis- 
eased that  he  was  unable  to  read  writing,  and  that  he  re- 
lied on  said  Harris  to  read  said  writing  to  him.  That 
said  Harris  then  twice  pretended  to  read  to  him  what  he, 
said  Harris,  claimed  were  the  contents  of  said  agreement 
in  writing.  That,  as  said  agreement  was  thus  read  to  him 
by  said  Harris,  he,  the  appellee,  was  to  be  only  required 
to  pay  the  sum  of  money  agreed  upon,  to  wit,  three  hun- 
dred and  seventy-five  dollars,  out  of  the  proceeds  of  the 
sales  of  said  horse  hay-fork  and  hay-carrier  machines,  and 
not  otherwise  in  any  event,  and  was  not  to  be  otherwise 
bound,  in  some  material  respects,  as  it  is  claimed  he  is,  by 
tbe  note  sued  on.     That  the  said  appellee,  relying  on  the 
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representations  aforesaid  of  the  8aid'Harris,a8  to  the  con- 
tents of  said  agreement,  signed  the  same,  and  permitted 
the  same  to  he  taken  away  by  said  Harris.  Wherefore 
ihe  appellee  says  the  note  sued  on  is  not  his  note. 

This  paragraph  was  verified  by  the  affidavit  of  the  ap* 
pellee. 

The  second  paragraph,  in  its  material  averments,  is 
very  similar  to  the  first,  concluding  with  the  allegation 
that  neither  the  said  Drake,  nor  any  one  else,  on  his  be- 
half, has  ever  fiiniished  the  appellee  with  any  of  said 
machines. 

Tte  appellants  replied  to  both  paragraphs  of  the  an- 
sw^,  as  follows : 

Ist.    In  general  denial. 

2d.  ^  And  for  a  second  and  further  feply  to  defend- 
ant's answer,  plaintifis  say,  that,  after  said  note  sued  on 
was  assigned  by  the  endorsement  of  said  Drake,  to  them, 
the  said  defendant  promised  and  agreed  with  plattitiffi  to 
pay  the  same,  if  t^ey  would  wait  on  hkn  one  year  from 
the  6th  day  of  December,  1872,  which  they  4id.  Where- 
fore they  4^mand  judgment 

The  appellee  demurred  to  liie  second  paragraph  of  the 
reply,  and  the  court  sustained  the  demurrer,  to  which  the 
appellants  excepted. 

The  cause  being  at  issue  was  tried  by  a  jury,  and  there 
was  a  verdict  and  judgment  for  the  appellee. 

The  appellants  assign  for  error  the  ruling  of  the  oourt 
in  sustaining  the  demurrer  to  the  second  paragraph  of 
the  reply,  and  in  that  way  the  sufficiency  of  .that  para- 
graph becomes  the  only  question  arising  upon  the  record, 
in  this  court.  No  question  is  mabe  upon  the  sufficiency 
of  any  of  the  other  pleadings. 

The  facts  presented  by  this  paragraph  of  the  reply,  .to 
which  our  attention  is  directed,  might,  perhaps,  have 
been  more  fully,  more  specifically  and  more  circumstan- 
tially pleaded,  and  thus  had  greater  emphasis  given  to 
their  assertions,  but  we  are  inclined  to  the  opinion,  that,  as 
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alleged,  they  constitute  a  good  reply  to  the  appellee's  an- 
swer. 

If  the  appellee,  with  full  knowledge  of  all  the  facts,  as 
we  think  it  fair  to  presume,  from  the  allegations  in  the 
reply,  it  was  intended  to  charge  he  had,  and  after  the  ap- 
pellants became  the  owners  of  it,  agreed  to  pay  the  note, 
provided  a  certain  extension  of  time  was  allowed  him,  and 
in  consideration  thereof,  such  an  extension  was  given 
him,  we  must  regard  him  as  having  ratified  the  execution 
of  the  note,  and  as  having  waived  whatever  objection  or 
defence  he  may  have  had  to  the  manner  of  its  execution. 
We  do  not  hold  that  any  new  contract  was  created  there- 
by, but  that  the  old  one  was  in  that  way  recognized  and 
ratified  Jaqua  v.  Montgomery^  33  Ind.  36;  Hefner  v. 
Vandolahy  62  111.  483 ;  Hefner  v.  Dawson^  63  111.  403.  In 
the  case  of  Ray  v.  McMurtryy  20  Ind.  307,  cited  by  the  ap- 
pellee, the  questions  of  estoppel  and  the  validity  of  an 
alleged  new  contract,  only,  were  discussed  and  decided. 

A  promise  to  pay  a  debt  barred  by  the  statute  of  limi- 
tations does  not  create  a  new  debt,  but  only  revives  and 
restores  the  old  one,  and  the  reply  of  a'  new  promise  to 
pay  an  old  debt,  when  the  statute  of  limitations  is  set  up 
as  a  defence,  is  not  a  departure  from  the  complaint. 

Again,  the  allegation  in  the  reply,  that  the  appellee 
promised  to  pay  the  note,  after  its  execution,  on  a  reason- 
able and  easy  condition,  is  inconsistent  with  the  aver- 
ments in  the  answer,  that  the  note  was  procured  by  fraud. 
It  was  held,  in  Meredith  v.  Lackey^  14  Ind.  529,  that  if  the 
reply  set  up,  even  argumentatively,  facts  inconsistent  with 
the  allegations  in  the  answer,  it  is  sufficient. 

We  feel  constrained  to  hold,  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  second  paragraph  of  the 
reply. 

The  evidence  is  not  in  the  record,  and  we  can  not 
therefore  determine  whether  the  appellants  were  injured 
on  the  trial,  by  that  ruling  of  the  court,  but  must  presume 
they  were. 
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The  jadgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  for  further  proceedings,  in  accord- 
ance with  this  opinion. 


Gbahah  v.  Kennedy. 

fiCFBOfX  GomiT. — I^wHee, — Demurrer, — Where  no  exception  b  reMtred  (o 
the  action  of  the  circuit  court  in  sustaining  a  demurrer  to  a  pleading,  no 
question  in  relation  to  such  ruling  can  be  presented  to  the  Supreme  Courtp 
on  appeal. 

From  the  Daviess  Circuit  Court. 

J.  W.  Burton  and  J.  W.  Ogdon^  for  appellant. 

NiBLAGK,  J. — This  was  a  proceeding  in  the  court  helow, 
by  the  appellant,  against  the  appellee,  who  was  then 
treasurer  of  Daviess  county,  to  enjoin  the  collection  of 
certain  taxes,  alleged  to  have  been  wrongfully  assessed. 
It  was,  in  substance,  charged  in  the  complaint,  that  in 
Ifovember,  1873,  the  appellant  deposited  fifteen  thousand 
dollars  in  Government  bonds,  with  Messrs.  Bpink  k  Yeale,* 
and  took  from  them  a  mortgage  to  secure  the  return  of 
said  bonds,  in  November,  1874,  without  parting  with  his 
property  in  said  bonds.  That  in  May,  1874,  said  mort- 
gage was  listed  and  assessed  against  him,  the  appellant, 
for  taxes.  That  taxes  had  been  charged  on  such  assess- 
ment, on  the  tax  duplicate  of  said  county,  for  the  year 
1874,  against  him,  which  the  appellee,  as  such  treasurer, 
was  threatening  to  collect. 

A  demurrer  to  the  complaint  was  sustained,  and  there 
was  judgment  on  demurrer,  against  the  appellant. 

The  sustaining  of  the  demurrer  to  the  complaint  is 
assigned  for  error,  in  this  court.  No  exception  seems  to 
have  been  reserved,  however,  to  the  action  of  the  court 
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in  sustaining  the  demurrer ;  and,  in  consequence,  as  haa 
been  repeatedly  decided  by  this  court  in  similar  cases,  no 
question  is  presented  for  our  decision  here.  Compart  t. 
Hedges^  6  Blackf.  416 ;  Jones  v.  Van  Patten^  8  Ind.  107 ; 
Heaston  v.  CdgrovCj  8  Ind.  %5 ;  McKinney  v.  Springer j  6 
Ind.  458 ;  Zehnor  v.  Beardy  8  Ind.  96 ;  Atkinson  v.  Gwin^  8 
Ind.  876;  Vance  v.  Cowing ^  18  Ind,  460;  Dickersonv.  7\ir- 
iwr,  15  Ind.  4;  WAeefer  v.  Carpenter ^  9  Ind.  158;  French  v. 
Blanchard,  9  Ind.  260 ;  Mtdlinix  v.  2%€  Sifa^c,  10  Ind.  5 ; 
2V^«r  V.  WUkinsonj  10  Ind.  58 ;  Brightwell  v.  McLane,  11 
Ind.  210;  Paee  v.  Oppenheim^  12  Ind.  588;  Preston  v. 
Sandford^s  AdrnW^  21  Ind.  156;  jPerm  v.  Johnson^  27  Ind. 
247 ;  IZinyfe  v.  Bicknell,  82  Ind.  869 ;  TVain  v.  Gridle^  86 
Ind.  241 ;  Hauser  v.  iJo^A,  87  Ind.  89. 
The  judgment  is  affirmed,  with  costs. 
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OP  Taxi&— Jtammnl  </  Taxpa^.-^OUm  w^  7o»iw.— The  lici 
that  a  perBODy  who  was  the  owott-  of  penonal  propertj,  had  been  atseend 
thereoo,  on  the  first  day  of  April,  for  taxation  for  State  and  covnty 
parpoees,  will  not  prevent  his  being  aasessed  npon  the  same  proper- 
iff  for  city  pnrpoteS)  npon  his  lemoTing  into  a  city  of  the  county  where 
he  had  been  so  assessed,  prior  to  the  first  day  ai  June,  foUowiag^ 
carrying  such  property  with  him. 
FusADiNG. — fV«8ttinpeum.~0ilMs  and  Towna, — ^In  an  action  wherein  a  city 
of  thifi  State  is  a  party,  it  will  be  presumed,  unless  the  contrary  is  alleged^ 
that  she  is  organised  under  the  general  law  of  this  State  for  the  incorpo- 
ration of  cities. 

From  the  Wayne  Circuit  Court 

J.  S.  Tarkingtofiy.  for  appellant. 
L.  D.  StiMsj  for  appellee. 

HowK,  J. — ^In  this  action,  the  appellant  was  plaintifl^ 
and  the  appellee  was  defendant,  in  the  court  below. 
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Ill  hifl  complaint,  the  appellant  alleged,  in  snbstance, 
that  on  the  2d  day  of  April,  1878,  and  for  two  years  then 
last  pa^t,  he,  the  appellant,  resided  in  Wayne  township, 
Wayne  connty,  Indiana,  bat  without  the  corporate  limits 
of  the  said  city  of  Richmond,  and  had  all  his  personal 
property  with  him  where  he  resided ;  that  on  the  said  2d 
day  of  April,  1878,  he  was  called  on  by  the  county 
assessor  for  a  list  of  his  taxable  personal  property,  and  he 
Aen  and  there  made  a  full  and  true  statement,  in  writing, 
to  said  assessor,  of  all  the  personal  property,  of  which  he 
was  the  owner  or  holder,  in  any  capacity,  and  also  of  alt 
moneys  or  credits  so  owned  or  held  by  him,  on  the  Ist 
day  of  April,  1878,  which  said  statement,  having  been 
subscribed  and  sworn  to  by  him,  was  accepted  by  said 
assessor ;  that  afterwards,  to  wit,  on  or  about  the  10th 
day  of  April,  1873,  the  appellant  moved  into  said  city  of 
Si^mond,  taking  with  him  the  property  so  assessed  by 
the  county  assessor,  and  thereupon  the  city  assessor  of 
said  city  of  Richmond  required  of  the  appellant  a  sched- 
ule of  all  his  personal  property,  subject  to  taxation  for 
the  municipal  and  special  purposes  of  said  city,  had  and 
held  by  him  on  the  1st  day  of  January,  1878;  that  appel- 
lant informed  said  city  assessor,  that  he  had  been  assessed 
by  Hie  county  assessor  on  all  his  property  subject  to  taxa^ 
tion,  and  he  reftised  to  furnish  said  city  assessor  with  the 
required  schedule ;  but  the  city  assessor  insisted  upon  his 
right  to  make  an  assessment  of  appellant's  personal  prop- 
erty, for  city  purposes,  and  threatened  to  assess  him,  upon 
estimation,  at  least  double  the  amount  of  his  personal  prop- 
erty ;  that,  to  avoid  such  estimated  assessment,  the  appel- 
lant, on  the  18th  day  of  August,  1873,  made  and  delivered 
to  said  city  assessor  his  sworn  schedule,  under  protest,  con- 
taining the  same  personal  property  that  was  in  the  sched- 
ule made  out  and  given  to  the  county  assessor;  that  the 
said  city  assessor  accepted  said  schedule,  and  filed  it  with 
tbfr  city  clerk,  who  estimated  the  appellant's  city  taxes 
theroon  at  two  hundred  and  sixfrf-one  dollars  and  eighty 
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cents,  and  placed  the  same  on  the  tax  duplicate  of  said 
city,  and  in  the  hands  of  the  appellee,  as  city  treasurer; 
and  that  said  tax  duplicate,  under  the  seal  of  said  city  and 
the  warrant  of  said  clerk,  was  then  in  the  hands  of  the 
appellee,  who  threatened  to  levy  upon  and  sell  the  appel- 
lant's property,  at  puhlic  auction,  for  said  sum  of  two  hun- 
dred  and  sixty-one  dollars  and  eighty  cents,  and  penalty^ 
interest,  costs,  and  accruing  costs ;  and  that  appellant  had 
long  before  paid  the  tax  assessed  against  him  by  the  coun- 
ty assessor.  Copies  of  the  two  schedules  were  filed  with 
said  complaint. 

Appellant  prayed  that  the  appellee  might  be  enjoined 
from  collecting  said  city  taxes  or  any  part  thereof,  and 
for  all  other  proper  relief. 

The  appellee  demurred  to  appellant's  complaint,  for 
the  following  grounds  of  objection : 

1st.  That  there  was  a  defect  of  parties  defendant; 
and, 

2d.  That  said  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

This  demurrer  was  sustained  by  the  court  below,  and 
appellant  excepted.  And  judgment  was  rendered  for 
the  appellee  and  against  the  appellant,  upon  the  demur- 
rer, for  costs,  from  which  this  appeal  is  now  prosecuted. 

In  this  court,  the  only  alleged  error  is  the  decision  of 
the  court  below,  sustaining  appellee's  demurrer  to  ap* 
pellant's  complaint. 

The  question  presented  by  this  alleged  error,  for  our 
consideration  and  decision,  is  this : 

Under  the  facts  alleged  in  appellant's  complaint,  was 
his  intangible  personal  estate  lawfully  subject  to  taxation^ 
in  and  by  the  city  of  Richmond,  for  city  purposes,  for 
the  year  1873  ? 

In  our  opinion,  this  question  has  been  much  more 
elaborately  argued  by  counsel  on  both  sides,  than  either 
its  difficulty  or  its  importance  demanded.  The  city  of 
Richmond  is  described  in  ihe  complaint  as  an  inoorpo- 
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rated  city,  bat  whether  it  was  incorporated  under  a 
special  charter,  or  under  the  general  law  for  the  incorpo- 
ration of  cities,  the  appellant  has  failed  to  allege.  In 
sach  a  case,  however,  this  court  will  presume,  nothing 
appearing  to  the  contrary,  that  the  city  was  incorporated 
under  the  general  law  for  the  incorporation  of  cities* 
I%e  City  of  Loganspori  v.  Wright^  26  Ind.  512. 

By  the  58th  section  of  this  general  law,  "  all  property 
subject  to  State  and  county  taxation,"  within  any  city 
incorporated  under  said  law,  is  made  liable  to  taxation 
for  municipal  purposes.  1  R.  S.  1876,  p.  297.  The  ap- 
pellant concedes  that  his  personal  property  was  subject  to 
State  and  county  taxation  for  the  year  1873,  for  he  alleges, 
that,  on  the  2d  day  of  April,  1873,  in  Wayne  township, 
Wayne  county,  Indiana,  where  he  then  resided,  and  out- 
side the  corporate  limits  of  the  city  of  Richmond,  he 
made  and  delivered  to  the  county  assessor  a  schedule  of 
his  said  personal  property,  for  State  and  county  taxation. 
Eight  days  afterwards,  he  removed  from  his  country 
home,  and,  entering  within  the  corporate  limits  of  the 
city  of  Richmond,  he  became  a  citizen  thereof,  taking 
with  him  his  said  personal  property, — which  was  none 
the  less  liable  or  subject  to  State  and  county  taxation,  by 
reason  of  his  change  of  residence. 

When  he  thus  became  a  citizen  of  said  city  of  Rich- 
mond,  he  was  required  by  the  city  assessor  to  list  his  said 
personal  property,  which,  as  we  have  seen,  was  subject  to 
State  and  county  taxation,  and  was  then  within  the  cor- 
porate limits  of  said  city,  for  taxation  for  municipal  pur- 
poses. The  appellant  furnished  the  required  list  to  the 
dty  assessor,  under  protest.  And  the  question  arising 
on  these  facts  is  this : 

Was  the  property  in  question  properly  and  legally 
liable  to  taxation,  for  the  year  1878,  by  the  city  of  Rich- 
mond, for  city  purposes  ? 

By  the  24th  section  of  the  general  law  for  the  incorpo- 
ration of  cities,  which  prescribes  the  duties  of  city  aa- 
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iessore,  it  is  provided,  among  other  things,  that  <<  such 
assessor  and  assistants  shall  have  the  same  powers  and  be 
/iubject  to  the  same  provisions  of  the  same  laws  as  the 
assessor  of  personal  property  for  State  and  county  pur- 
poses-"   1  R.  8, 1876,  p,  276. 

.  By  the  14th  section  of  ^^  An  act  to  provide  for  a  nniform 
assessment  of  property,  and  for  the  collection  and  return 
of  taxes  thereon,"  approved  December  2l8t,  1872,  it  was 
provided  as  follows : 

^^Sec.  14.  Personal  property  shall  be  listed  between 
the  first  day  of  April  and  the  first  day  of  June,  each 
year,  when  required  by  the  assessor,  and  with  reference 
to  the  quantity  held  or  owned  on  the  first  day  of  April  in 
the  year  for  which  the  property  is  required  to  be  listed. 
Personal  property  purchased  or  acquired  on  the  first  day 
of  April  shall  be  listed  by  or  for  the  person  purchasing  or 
acquiring  it."    1  R.  S.  1876,  p.  76. 

And  again,  by  the  38d  section  of  the  same  act,  it  waa 
provided  as  follows : 

"  Sec.  88.  The  owner  of  personal  property  removing 
from  one  county,  township,  city  or  town  to  another,  be<- 
tween  the  first  day  of  April  and  the  first  day  of  June,  shall 
be  assessed  in  either  in  which  he  is  first  called  upon  by 
the  assessor.  The  owner  of  personal  property  moving 
into  this  State,  from  another  State,  between  the  first  day 
pf  April  and  the  first  day  of  Jline,  shall  be  listed  for  his 
poll  and  the  property  owned  by  him  on  the  first  day  of 
April  of  such  year  in  the  county,  township,  city  or  town 
in  which  he  resides :  Provided^  if  such  person  has  been 
assessed  and  can  make  it  appear  to  the  assessor  that  he 
is  held  for  tax  of  the  current  year  on  the  property,  in  an- 
other  State,  county,  township,  city  or  town,  he  shall  not 
be  again  assessed  for  said  year."    1  R.  S.  1876,  p.  79. 

By  a  fair  and  reasonable  construction  of  these  several 
provisions,  it  follows,  in  our  opinion,  that  where  th« 
owner  of  personal  property  on  the  1st  day  of  April,  1878, 
liying  in  a  county  of  this  State  on  that  day,  in  which 
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there  was  an  incorporated  city,  afterwards  and  before  the 
Ist  day  of  Jane,  1873,  removed  from  his  country  home 
and  located  his  domicil  within  the  corporate  limits  of 
a»eh  dty,  taking  with  him  his  said  personal  property , — 
he  became  liable  to  be  assessed  by  the  city  assessor,  for 
his  s^d  personal  property,  for  the  purposes  of  city  taxa- 
tion ;  and  the  fact,  that,  prior  to  his  removal  into  the  city, 
he  had  listed  his  said  property  for  taxation  for  State  and 
county  purposes,  would  not,  in  such  a  case,  render  his 
said  personal  property  any  the  less  liable  to  assessment 
and  taxation  for  city  purposes.  Nor  will  this  construc- 
tion of  the  provisions  in  question  work  any  injustice  or 
peculiar  hardship  to  the  appellant  in  this  case.  City 
government  is  an  expensive  luxury.  He  who  would 
enjoy  the  many  comforts  incident  to  a  home  in  the  city, 
most  contribute  his  just  proportion  of  the  expenses  of 
the  city  government.  Appellant's  counsel  concedes,  aa 
we  understand  him,  that  if  the  appellant  had  moved  into 
the  city  of  Bichmond  on  the  1st  day  of  April,  187S, 
taking  his  personal  property  with  him,  then  his  said 
personal  property  would  hitve  been  legally  liable  to  assess- 
ment and  taxation  by  the  city  authorities  for  city  pur- 
poses. The  mere  £ftct  that  the  appellant  moved  into  the 
eity,  ten  days  after  the  1st  day  of  April,  1873,  taking  with 
him  the  persond  property  owned  by  him  on  the  last 
named  day,  did  not,  and  ought  not  to,  in  our  opinion, 
under  the  law  we  have  quoted,  render  his  said  personal 
pn^rty  free  from  taxation  for  city  purposes  until  the 
1st  day  of  April,  1874. 

In  our  opinion,  the  court  below  did  not  err  in  sustain- 
ing appellee's  demurrer  to  appellant's  complaint,  in  this 
action. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 
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Dawson  v.  Wilson  et  al. 

PBOHiflBOBT  Note. — Setroff. — BxymeiU. — Rurinenkip.'^Evidmoe. — Wliere^ 
prior  to  the  maturity  of  a  promissory  note,  executed  by  the  deiendaDt  to 
the  plaintifffl,  in  their  copartnership  name  as  a  banking  firm,  one  of  the 
plaintiffs  withdraws  from  such  copartnership,  which  is  continued  by  the 
other  partners,  in  the  old  firm  name,  evidence  that  money  was  deposited 

.  with  such  firm  by,  or  on  behalf  of,  the  defendant,  after  the  matnrity  of  sach 
note,  will  not  support  a  plea  of  set-off  against,  or  payment  of,  such  note. 

Same. — AbatemenL — DiaconHnucause, — Where,  in  a  suit  against  two  joint 
makers  of  a  promissory  note  service  of  process  is  had  upon  one,  but  not 
upon  the  other,  ''abatement  of  the  action"  as  to  the  latter  does  not 
discontinue  such  suit 

From  the  Warren  Circuit  Court 

W.  P.  Rhodes  and  W,  C.  Wilson^  for  appellant 
H.  W.  Chase,,  J.  A*  Wilstach  and  F,  S.  ChasCy  for  ap- 
pellees. 

BiDDLBy  J. — Complaint  on  a  promissory  note,  made  bj 
Henry  C.  Dawson,  principal,  and  Charles  J.  Dawson,  the 
appellant,  his  surety,  payable  to  the  appellees  in  the  name 
of  their  firm,  Wilson  k  Hanna.  Henry  C.  Dawson  waa 
not  served  with  process,  and  as  to  him  the  suit  was  abated. 
Charles  J.  Dawson  answered  in  four  paragraphs,  upon 
which  issues  were  joined  by  a  general  denial.  Trial  by 
jury,  verdict  for  appellees,  and,  over  a  motion  for  a  new 
l^iaJ,  overruled,  and  exceptions,  the  court  rendered  judg- 
ment  on  the  verdict. 

The  appellant,  in  his  brief,  informs  us  that  ^'  the  princi* 
pal  defences  relied  on  at  the  trial  were, 

1st.  "  That,  on  the  24th  day  of  July,  1878,  Henry  C. 
Dawson  and  wife  conveyed  to  Alexander  Wilson,  for  the 
firm,  a  large  tract  of  land  in  Warren  county,  for  the  con- 
sideration of  seventeen  thousand  five  hundred  dollars,  in 
payment  of  certain  other  indebtednesses  he  owed  the  ap- 
pellees, amounting  to  about  fifteen  thousand  dollars,  and 
that  the  overplus,  two  thousand  five  hundred  dollars,  was 
to  be  applied  to  the  note  sued  on ;  and, 
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"  2d,  That,  after  the  maturity  of  the  note,  the  princi- 
pal therein,  Henry  C.  Dawson,  deposited  with  the  appel- 
lees, who  were  hankers  in  the  city  of  Lafayette,  large 
Boms  of  money,  more  than  sufficient  to  pay  this  debt." 

These  defences  were  submitted  to  a  jury  upon  the  ques- 
tions of  fact,  and  found  against  the  appellant.  But  he 
complains  that  "  The  appellees  were  permitted  to  prove, 
that,  on  the  1st  day  of  October,  1878,  the  partnership  ex- 
isting between  the  appellees  was  dissolved  by  the  retire- 
ment of  Joseph  8.  Hanna,  and  that,  after  that,  the  firm 
consisted  of  Wilson  and  Hugh  H.  Hanna."  This  was 
proper,  under  the  issues,  to  show  that  there  was  no  sur- 
plus, arising  out  of  the  lands  conveyed  to  Wilson,  to  be 
applied  to  the  note,  as  against  the  firm  as  it  stood  at  the 
time.  The  new  firm  was  not  liable  on  the  obligations  of 
the  old  firm,  unless  made  so  by  express  stipulation. 

The  appellant  also  complains  because  the  court  in- 
structed the  jury  "  That  the  withdrawal  of  one  of  the 
partners  from  the  firm,  if  it  took  place  before  the  matu- 
rity of  the  note,  would  prevent  the  new  firm  from  apply- 
ing deposits  made  with  them  to  the  payment  of  the  note 
Bued  on.'*  This  is  right.  The  deposits  belonged  to  the 
new  firm,  unless  they  were  made  expressly  to  apply  on  the 
note  in  suit,  and  of  this  there  is  no  evidence  in  the  rec- 
ord ;  indeed,  the  evidence  runs  quite  to  the  contrary. 

The  last  point  urged  in  the  appellant's  brief,  under  a 
motion  in  arrest  of  judgment,  is,  ^  that  the  abatement  of 
the  action  as  to  Henry  C.  Dawson  was,  in  law,  a  discontin- 
uance of  the  suit."  The  statute  and  the  decisions  of  this 
court  are  against  him.  2  R.  8. 1876,  p.  51,  sec  42 ;  Cutchen 
V.  Cclenum,  18  Ind.  568 ;  Brwin  v.  Scotteriy  40  Ind.889. 

We  have  thus  examined  all  the  questions  discussed  by 
the  appellant  in  his  brief,  and  all  the  points  he  urges 
against  the  record.  We  do  not  find  any  of  them  in  his 
&vor. 

The  judgment  is  affirmed,  with  costs. 
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Moon  et  al.  v.  Martin  et  ux. 

GuAKDLur  Ain>  Wasd.— Cbmwrsum  0/  Ward^t  JE^Coie.— iWdWiaer  with  NoHn. 
— Ifuobfenof, — ^Wfaere  a  guardian  ban  become  insoWent,  and  the  penally  of 
his  bond  has  been  exhausted,  in  a  suit  thereon,  by  a  judgment  against 
him  and  his  surety,  leaving  an  unsecured  deficiency  in  the  amount  yet 
due  to  the  ward«  nevertheleas  the  latter,  in  an  action  therefor,  is  entitled 
to  a  decree  against  such  guardian  such  surety,  and  the  assignee  and 
|u4gmeni  defendant,  vesting  in  the  ward  the  title  to  a  judgment  for  an 
amount  not  exoeediiig  such  deficiency,  against  such  defendant,  wnmg- 
fully  procured  by  such  guardian,  in  his  own  name,  upon  a  choee  in 
action  belonging  to  his  ward's  estate,  and  unlawfuUy  assigned  to  such 
assignee,  who  received  the  same  with  knowledge  of  such  conversion. 

fiAlfEL-*-2>Q^Sniee.— •I'ender.— In  such  an  action  it  is  no  defence,  that,  prior 
to  its  commencement,  and  prior  to  his  procuring  auch  judgment,  the 
guardian  had  offered  to  transfer  such  chose  in  action  to  the  ward,  upon 
condition  that  the  latter  would  receipt  the  former  for  the  amount 
thereof  as  so  much  cash  upon  the  amount  due  to  the  ward,  if  such  ten- 
der is  not  made  good  by  bringing  it  into  court. 

From  the  Hendricks  Circuit  Court. 

C.  C.  Nave  and  C.  A.  Nave^  for  appellants. 
L.  M.  Cfampbdl,  for  appellees. 

Pb&kins,  J. — Cyrus  Hunt  was  ^guardian  of  Rebecca  J . 
Martin,  and  Milo  H.  Moon  was  aarety  upon  his  bond  as 
auch  guardian.  John  Y.  Martin  is  now  the  husband  of 
said  Rebecca.  Her  name,  as  the  ward  of  Hunt,  was  R^ 
becca  J.  Hussey.  Said  Rebecca  and  her  said  husband  in- 
stituted a  suit,  in  the  name  of  the  State,  against  said  Hunt 
and  Moon,  on  the  bond  of  the  former,  above  mentioned, 
and,  on  the  11th  day  of  December,  1874,  recovered  a 
judgment  against  said  Hunt  and  Moon  for  the  amount  of 
the  penalty  of  the  bond,  being  two  thousand  dollars, 
which  judgment  was  affirmed  by  this  court,  on  appeaL 
Bunt  V.  The  State,  ex  rel.^  etc.,  58  Ind.  321. 

In  that  suit,  the  jury  found  that  Hunt  had  in  his  hands, 
unaccounted  for,  the  sum  of  two  thousand  seven  hundred 
and  forty-two  dollars,  being  seven  hundred  and  forty*two 
dollars  more  than  the  penalty  of  the  bond. 

The  court  limited  the  judgment  to  two  thousand  dol- 
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lara,  being  the  penalty  of  the  bond,  without  prejadice  to 
die  plaintiff's  right  to  farther  proceedings  against  Hunt, 
for  the  remaining  seven  hundred  and  forty*two  dollars. 

One  of  the  items  ci  tiie  ward's  property,  which  the 
gniuidian  had  in  his  hands,  was  a  note,  secured  by  mort- 
gage, on  one  Bland,  upon  which  note  and  mortgage  said 
Hunt  had  obtained  judgment  in  his  own  name,  which 
judgment  he  had  assigned  to  Christian  C.  Nave  and  Milo 
H.  Moon,  they  having  full  knowledge,  at  the  time,  that  it 
was  the  property  of  the  plaintiff,  Rebecca  J.  Martin,  and 
which  judgment  they  are  seeking  to  collect  for  their  own 
benefit. 

The  present  suit  was  brought  against  said  Bland, 
Moon,  Kave  and  Hunt,  to  obtain  a  decree  of  the  court, 
declaring  that  that  judgment  on  the  Bland  claim  is  the 
property  of  said  Rebecca,  and  giving  her  the  right  to  col- 
lect it,  and  restraining  the  others,  etc.  Hunt  was  insol- 
vent. The  complaint  was  good  on  demurrer,  and  there 
was  no  motion  to  make  its  allegations  more  certain  and 
definite.  Demurrers  were  sustained  to  the  defendant's 
affirmative  paragraphs  of  answer.  The  paragraphs  were 
clearly  bad.  One  of  them,  as  we  understand  it,  inter- 
preted by  what  appears  in  the  record,  set  up  as  a  defence, 
the  fact  that  Hunt  had  ofiered  to  deliver  to  the  plaintifb 
the  note  and  mortgage,  if  they  would  credit  the  amount 
of  them  as  so  much  money  paid  on  Hunt's  cash  defalca- 
tion. 

The  declension  of  the  alleged  conditional  offer  could 
not  have  the  effect  to  vest  the  ownership  of  the  property 
in  Hunt  as  his  individual  property,  nor  authorize  him  to 
convert  it  to  his  own  use.  The  offer  was  not  followed  up 
by  bringing  the  note  and  mortgage  into  court. 

Nor  do  we  think  the  suit  and  judgment  therein,  on  the 
bond  above  mentioned,  against  Hunt  and  Moon,  a  bar  to 
this  proceeeding.  This  is  a  suit  to  restrain  the  misappro- 
priation of  a  specific  article  of  property  of  the  late  ward, 
and  to  procure  a  judgment  and  decree  declaring  the  owp- 
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ership  of  it  to  be  in  said  ward,  with  right  to  receive  it, 
etc.,— property  not  covered  by  the  judgment  on  thfe  bond, 
and  for  which  that  judgment  affords  no  security.  This 
cause  was  commenced  in  December,  1874,  and  was  tried 
by  the  court,  and  a  judgment  and  decree,  according  to 
the  prayer  of  the  complaint,  were  rendered,  over  a  motion 
for  a  new  trial  for  the  plaintiffs. 

The  evidence  is  in  the  record,  and  no  question  is  pre- 
sented, except  t!he  single  one  as  to  whether  it  sustains  the 
judgment.  Ko  exception  was  taken  to  any  evidence  by 
either  party,  and  all  was  admitted  that  was  offered.  Ko 
special  finding  was  requested  or  made. 

The  court  found,  generally,  for  the  plaintiff,  and  ren- 
dered judgment  accordingly. 

The  record  of  the  judgment,  with  the  special  finding 
of  the  jury  as  to  the  amount  of  the  funds  of  the  ward  in 
the  hands  of  the  guardian,  in  the  case  of  HutU  v.  Tlie 
Staie,  ex  reL,  supra^  was  given  in  evidence,  without  objec- 
tion. The  cases  of  Wallace  v.  Broum^  41  Ind.  436,  and 
Summers  v.  Hutsorij  48  Ind.  228,  and  cases  in  them  cited, 
are  full  to  the  questions  of  law  upon  which  the  judg- 
ment and  decree  in  this  suit  securely  rest. 

The  judgment  is  affirmed,  with  costs. 


Crawford  bt  al.  v.  Crockett  bt  al. 


CbiueruecL—JBemec^y.— Section  647  (2  R.  S.  1876,  page  266)  gives  to  a  mar 
terial  man  a  right  to  acquire  a  lien  upon  a  bailding  for  which  he  has 
famtahed  material,  and  section  660  prescribes  the  means  by  which  it  is  to 
be  acquired ;  while  section  649  gives  to  him  a  right,  bj  taking  the  steps 
therein  required,  to  hold  the  owner  of  such  building  personallj  liable 
for  the  value  of  such  material :  being  separate  and  independent  remediea, 
either  or  both  of  which  may  be  ilcquired. 
Saxb. — Pleading, — AeHon  to  Et^oree  Penonai  Liabilify. — NcHee, — ^To  hold 


NOVEMBER  TERM,  1876.  221 

Crawford  €iaLv.  Crockett  el  oL 

rach  owner  peraonally  liable  for  the  price  of  each  material,  he  mnst  have , 
been  seryed  with  the  notice  required  by  each  section  660^  of  an  intention 
to  hold  him  so  liable ;  and,  for  this  purpose,  a  notice  of  an  intention 
to  acquire  a  lien  upon  his  property  is  insufficient. 

Sams. — JPUadif^.'^CinnplaiiU  to  Enfwtt  lAen. — Arrest  </  Judgment. — ^Where, 
in  an  action  to  enforce  a  lien  against  the  defendant  owner's  real  estate, 
for  the  price  of  material  sold  to,  and  used  by,  a  contractor  in  the  erection 
thereon  of  a  building,  the  complaint  alleges  simply,  that  such  material 
was  furnished  by  the  plaintiff  to  such  contractor,  and  used  by  him  in 
the  construction  of  such  building,  it  is  bad  on  motion  in  arrest  of  judg- 
ment. 

8aic£. — ^To  hold  the  property  of  a  person  liable  to  a  lien  for  the  value  ot 
material  used  by  his  contractor  in  erecting  a  building  thereon,  the  mate- 
rial man  must  have  furnished  it  expressly  for  use  in  such  building. 

Sake. — JVoetiee. — Striking  Ckiitae  from  Docket, — Poariiea, — Where,  in  such 
action,  a  motion  in  arrest  of  judgment  is  properly  sustained  on  account 
of  the  insufficiency  of  the  complaint,  the  fact  that  such  contractor  is  a 
party  defendant  therein  is  no  reason  that  the  cause  should  not  be  struck 
from  the  docket  on  motion. 

S&ms. — Amauhnent, — ^An  amendment  to  a  complaint  to  enforce  a  material 
man's  lien,  changing  the  nature  of  the  action  to  one  to  enforce  a  personal 
liability  against  the  defendant  owner,  but  leaving  the  complaint  fatally 
defective  for  want  of  an  allegation  that  the  proper  notice  had  been  given 
by  the  plaintiff,  to  the  defendant,  of  the  intention  of  the  former  to  hold 
the  latter  thus  liable,  can  not  be  made. 

Same. — Arred  cf  JftdgmenL — ^The  filing  of  an  amended  complaint  in  a 
cause,  after  a  motion  in  arrest  of  judgment  has  been  sustained,  does  not 
bring  the  defendant  back  into  court,  as  such  arrest  puts  an  end  to  the 
cause. 

ScpBXME  GoUBT. — I^uctice, — IVesumptton  — ^Where,  from  the  record  on  ap- 
peal to  the  Supreme  Court,  it  does  not  appear  that  the  party  complain- 
ing of  a  ruling  has  been  injured  thereby,  such  ruling  will  be  presumed 
to  have  been  right. 

From  the  Cass  Circuit  Court. 

F,  Swigart,  for  appellants. 
F.  S.  Grockettj  for  appellees. 

WoRDBN,  C.  J. — Action  by  the  appellants^  against  the 
appellees,  Crockett  and  Woodling.  The  complaint  was 
as  follows : 

'^  For  amended  complaint  herein,  the  plaintifis  say  that 
they  are  a  firm,  doing  a  general  lumber  business  in  the 
city  of  Logansport,  Indiana,  under  the  firm  name  and 
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,atyle  of  Crawford  &  Co.;  that  on  or  aboat  the  16th  day 
of  April,  1869,  they  sold  and  delivered  to  one  Jefferson 
Woodling  a  large  lot  of  lumber,  the  particulars  of  which 
are  set  forth  in  '  Exhibit  A,'  filed  herewith  and  made  a 
part  of  this  complaint ;  that  [there]  remains  due  and  un- 
paid, for  said  lumber,  the  sum  of  two  hundred  and  four- 
teen dollars  and  fifty-nine  cents,  from  defendants  to 
plaintiffs. 

"The  plaintiffs  further  aver  that  the  defendant  Crockett 
was,  on  the  15th  day  of  April,  1869,  and  is,  the  owner  in 
fee  of  the  east  quarter  of  lot  number  twenty  (20)  in  The 
Administrator's  of  John  Tipton,  deceased.  First  Addition 
to  the  Town  of  Logansport ;  that  the  said  Woodling  used 
the  said  lumber  in  and  upon  the  construction  of  a  house 
for  said  Crockett,  upon  said  lot  number  twenty  (20),  under 
a  contract  entered  into  with  said  Crockett  for  that  pur^* 
pose ;  that  on  the  12th  day  of  July,  1869,  the  plaintiff 
filed,  in  the  recorder's  office  of  Cass  county,  a  notice  to 
the  said  defendant  Crockett,  of  his  intention  to  hold  a 
mechanic's  lien  on  said  house,  erected  by  said  Woodling 
on  lot  number  twenty,  (20)  and  the  real  estate  on  which 
said  house  is  situate,  a  copy  of  which  is  filed  herewith, 
marked  *  Exhibit  B,'  and  made  a  part  of  this  complaint; 
that  said  notice  of  his  lien  was  recorded  on  page  307  of 
Miscellaneous  Record  No.  2,  in  the  recorder's  office  of 
Caas  county,  Indiana,  on  the  12th  day  of  July,  1869, 
within  the  time  allowed  by  law  for  filing  mechanics'  liens, 
and  before  the  building  was  completed;  that  [on]  said 
12th  day  of  July,  1869,  the  plaintiflfe  delivered  to  the  de- 
fendant Crockett  a  written  notice  that  the  plaintiff  in- 
tended to  hold  a  lien  on  said  house,  and  that  for  the  said 
sum  of  two  hundred  and  fourteen  dollars  and  fifty-nme 
cents ;  that  said  writing  is  in  the  hands  of  the  defendant, 
and  the  plaintiffs  can  not  give  a  copy.  Wherefore  the 
plaintiffs  demand  judgment  against  the  defendants,  in  the 
full  sum  of  two  hundred  and  fifteen  dollars,  and  interest 
from  the  12th  day  of  July,  1869,  and  the  enforcement  of 
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tiie  mechanic's  lien,  as  against  the  property  of  the  defend- 
ant Crockett,  and  the  costs  of  this  suit,  and  other  relief." 

Issues  were  formed,  and  the  cause  was  tried  hy  the 
court,  resulting  in  a  finding  for  the  plaintiA^  in  the  fol- 
lowing words : 

**And  the  court,  after  hearing  the  evidence,  finds  for 
ihe  plaintiffs,  that  tbere  is  due  to  the  plaintift,  from  the 
defendant  Frank  8.  Crockett,  on  this  cause  of  action,  the 
sum  of  two  hundred  and  thirty-one  dollars  and  ninety* 
six  cents,  and  that  the  same  is  a  lien  on  the  real  estate 
described  in  the  lien  herein." ' 

This  finding,  on  the  motion  of  Crockett,  and  on  written 
causes  filed,  was  set  aside  and  a  new  trial  granted.  Af- 
terwards the  cause  was  again  submitted  to  the  court  for 
trial,  and  there  was  a  finding  for  the  plaintifis,  in  the  sum 
of  two  hundred  and  fourteen  dollars  and  fifty-nine  cents. 
Crockett  again  moved  for  a  new  trial,  but  his  motion  was 
overruled.    He  then  moved  in  arrest  of  judgment. 

Pending  the  motion  in  arrest,  the  plaintiffs  asked  leave 
to  amend  the  complaint,  so  as  to  make  it  correspond 
with  t^e  proof,  by  adding  the  words,  "And  plaintifis  aver 
that  defendant  Crockett  was,  on  the  12lh  day  of  July^ 
1869,  indebted  to  his  codefendant  Woodling,  in  the  sum 
of  three  hundred  dollars.^ 

The  motion  for  leave  to  amend  was  overruled,  and  the 
motion  in  arrest  of  judgment  sustained.  Afterwards  the 
plaintiffs  filed  what  is  called  in  the  record  an  amended 
complaint  in  the  cause,  which  is  not  in  the  record,  the 
olerk  stating  that  it  is  not  on  file;  and,  after  this,  on 
motion  of  Crockett,  the  court  struck  the  case  from  the 
docket. 

Errors  are  assigned  upon  Hie  various  rulings  above 
stated. 

It  is  claimed  that  the  court  erred  in  setting  aside  the 
first  finding  and  granting  a  new  trial.  This  ruling  does 
not  appear  to  have  been  wrong,  and  it  will  be  presumed  to 
have  been  right.    The  motion  m  arrest  of  judgment,  and 
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that  for  leave  to  amend  the  complaint,  may  be  both  ez- 
aminexl  together,  as  they  involve,  in  some  measure,  the 
same  considerationB. 

Section  647  (2  B.  S.  1876,  p.  266)  gives  one  furnishing 
materials  /or  the  construction  of  a  building  the  right  to 
acquire  a  lien  thereon,  and  on  the  interest  of  the  owner 
in  the  lot  or  land  on  which  it  stands,  to  the  extent  of  the 
value  of*  the  materials  furnished.  Section  650  provides 
the  mode  of  acquiring  the  lien,  concerning  which  some- 
thing more  will  be  said  hereafter.  Section  649  provides 
for  a  personal  liability  in  favor  of  sub-contractors,  mate- 
rial men,  etc.,  against  the  owner  of  the  building,  for  the 
amount  of  their  claims  against  their  employer,  but  not  to 
exceed  the  amount  that  is  due,  or  may  become  due,  from 
the  owner  to  the  employer ;  but  they  must,  in  order  to 
hold  the  owner  personally  liable,  give  him  notice  in 
writing,  particularly  setting  forth  the  amount  of  their 
claims,  and  that  they  hold  him  responsible  therefor. 
Thus  it  is  seen  that  material  men,  etc.,  may  acquire  a  lien 
upon  the  property  to  the  extent  of  the  value  of  the  ma- 
terials furnished,  or  they  may  hold  the  owner  of  the 
building  personally  liable,  not  exceeding  the  amount  that 
may  be  due,  or  may  become  due,  from  him  to  the  con- 
tractor. They  may  do  one  or  the  other,  or  both.  CoUar 
Y.  Frese,  46  Ind.  96. 

To  acquire  a  lien  on  the  property,  it  is  provided  by 
section  660,  that  the  party  must  file  in  the  recorder's  office 
of  the  county,  within  sixty  days  after  the  completion  of 
the  building  or  repairs,  notice  of  his  intention  to  hold  h 
lien  upon  such  property,  for  the  amount  of  his  claim. 

To  acquire  a  lien  on  the.  property,  the  notice  must  be 
filed  in  the  recorder's  office;  to  hold  the  owner  personally 
liable,  notice  in  writing  must  be  given  him  that  the  party 
holds  him  responsible. 

Having  looked  at  these  provisions  of  the  statute,  we 
turn  to  the  complaint,  and  the  question  that  first  suggests 
itself  is,  whether  it  was  intended  as  a  complaint  to  enforce 
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a  lien  upon  the  property,  or  to  hold  Crockett,  or  Crockett 
and  Woodling,  personally  responsible.  A  joint  action  would 
not  lie  against  Woodling  and  Crockett  for  the  lumber,  on 
the  facts  stated.  We  think,  clearly,  it  was  intended  as  a 
complaint  to  enforce  a  lien,  and  nothing  else.  It  does  not 
show  that  any  step  had  been  taken  to  fix  a  personal 
liability  upon  Crockett.  It  does  not  show  that  any  notice 
had  been  given  to  Crockett  that  the  plaintiflb  held  him 
responsible.  It  avers,  to  be  sure,  that  the  plaintiffs  deliv- 
ered to  him  a  notice  that  they  intended  to  hold  a  lien 
on  the  house  for  the  sum  claimed.  But  this  is  not  what 
the  statute  requires  in  order  to  hold  the  owner  responsi- 
ble. K,  therefore,  the  amendment  which  the  plaintiffs 
asked  leave  to  make  had  been  made,  still  the  complaint 
would  have  been  radically  defective  as  a  complaint 
against  Crockett,  as  for  a  personal  liability.  If  the 
amendment  could  have  been  made  at  all,  after  the  finding, 
as  to  which  see  Heddens  v.  Younglove,  46  Ind.  212,  it  was 
such  a  one  as  ought  not  to  have  been  allowed,  as  it  was 
mtended  to  allow  a  personal  recovery  agaimst  Crockett, 
and  would  have  changed  the  entire  character  of  the 
action,  from  one  to  enforce  a  lien  on  property,  to  one  to 
enforce  a  personal  liability,  and  would  still  have  left  the 
complaint  radically  defective  for  that  purpose,  without 
making  another  amendment,  leave  to  make  which  was 
not  asked. 

The  complaint,  viewed  as  one  to  enforce  the  lien,  is 
radically  defective  in  not  averring  that  the  lumber  was 
furnished  for  the  building,  if  for  no  other  reason.  It  is 
not  sufficient  to  aver  that  the  lumber  was  furnished  to  the 
contractor  and  used  in  the  building.  Ttie  City  of  Craw- 
fordsville  v.  Barry  46  Ind.  258 ;  ilill  v.  Braden^  54  Ind.  72, 
at  the  present  term. 

The  court  committed  no  error  in  refusing  leave  to 
amend,  or  in  arresting  the  judgment. 

The  arrest  of  the  judgment  put  an  end  to  the  casew 
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Raber  v.  JoneSy  40  Ind.  486.  The  8tib6equent  filing  of  an 
amended  complaint  did  not  bring  the  parties  back  into 
court,  and  the  court  did  right  in  striking  the  case  from 
the  docket. 

It  is  insisted,  however,  that  it  was  error  to  arrest  the 
judgment  and  strike  the  case  from  the  docket,  as  to 
Woodling. 

The  gist  of  the  complaint,  as  we  have  seen,  was  i^nat 
Crockett,  to  foreclose  the  supposed  lien,  and  Woodling 
was  not  a  necessary,  though  perhaps  a  proper  party.  He 
may,  perhaps,  have  been  a  proper  party,  in  order  to  settle 
the  question  as  to  whether  he  owed  the  plaintifis  for  the 
lumber,  and,  if  so,  how  much,  in  order  to  establish  the 
amount  for  which  the  plaintiffs  were  entitled  to  hold  a 
lien ;  but  whatever  disposed  of  the  case  as  to  Crookett, 
disposed  of  it  as  to  Woodling. 

There  is  no  error  in  the  record,  and  the  orders  of  the 
court  below  in  arresting  the  judgment  and  striking  the 
case  from  the  docket^  are  affirmed. 

Bstition  for  a  rehearing  oyerrnled. 


^-* 
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Sut^fy  Mortgage,-^SkUmk8  Oonttrued. — During  the  operation  of  the  act  of 
May  27th,  1852)  ftzing  the  lawful  rate  of  interest  at  six  per  cent,  and  al* 
lowing  usuriouB  interest  to  be  recouped,  and  of  the  5l8t  section  of  the  ad 
of  June  14th,  1852,  declaring  the.baigaining  for  a  greater  rate  of  interest 
than  that  allowed  by  law  to  b^  a  misdemeanor,  a  person  executed  a 
promissory  note  which  included,  as  part  of  its  principal,  a  nimrious 
;  amount  for  interest,  and  also  a  mortgage  upon  real  estate  to  aeeore  it ; 
during  the  operation  of  the  act  of  I>ecember  19th,  18^,  providing  that 
where  usurious  interest  had  been  Toluntarily  paid  it  could  not  be  re- 
couped, the  maker  voluntarily  paid  such  usurious  interest  to  the  payee ; 
«iid,  during  the  present  law  of  this  State  upon  such  subject,  approved 
liarch  9th,  1867,  providing  for  the  recoupment  of  nsurioos  inftefe8t>  aach 
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maker  institTited  suit  to  cancel  snch  note  and  moftgage,  aad  fkiag  tp 
recoup  snch  usurious  interest,  so  paid  by  him. 

Stld,  that  the  latter  act  governs  as  to  the  remedy  in  such  action,  and  that 
anch  usurious  sum  can  be  recouped. 

SMf  alsoi  thut  upon  a  tender  by  the  maker,  to  the  payee^  of  the  amooal 
of  the  real  principal  of  snch  note,  with  ten  per  cent,  interest  th«reoii^ 
demanding  the  surrender  of  such  note,  and  the  release  of  such  mort- 
gage, prior  to  the  bringing  of  such  action,  and  the  bringing  of  such  tender 
into  court,  the  maker  is  entitled  to  a  decree  satisfying  sach  obligsp 
tions,  and  to  a  jodgment  for  coats. 

From  the  Howard  Common  Pleas  Court 

J.  H,  Gouldy  for  appellant 
(7.  E.  Hendry y  for  appellee. 

HowK,  J. — At  the  February  term^  1872,  of  the  count 
below,  Philip  Lung,  as  plf^iptiff,  commenced  this  aetion 
against  the  appellant,  as  defendant  Sucb  proceedings 
were  afterward  had  in  said  cause  as  that,  at  the  July 
term,  1872,  of  the  court  below,  the  plaintiff,  Philip  Lung, 
by  the  consideration  of  said  court,  recovered  a  judgment 
for  the  relief  demanded  in  his  complaint,  against  the  ap- 
pellant In  June,  187&,  the  appellant  filed  in  this  court  a 
transcript  of  the  record  of  this  cause  in  the  court  below^ 
and,  also,. an  affidavit  showing  the  death  of  the  judgment 
plain tifi*,  in  1874,  intestate,  and  that  the  appellees  were 
his  administrator  and  heirsrat-law. 

The  plaintiff's  complaint  was  in  two  paragraphs. 

In  the  first  paragraph  he  alleged,  in  substance,  that,  on 
or  about  the  21st  day  of  March,  1869,  the  plaintiff,  by  hia 
promissory  note,  a  copy  of  which  was  filed  with  and  made 
part  of  the  complidnt,  promised  to  pay  the  appellant  two 
hundred  and  eighty  dollars,  two  years  after  the  date 
thereof;  and,  to  secure  the  payment  of  said  note,  the 
plaintiff  and  his  wife,  Sarah  Lung,  executed  and  deliv- 
ered to  appellant  a  mortgage  conveying  to  him  the  real, 
estate  in  Howard  county,  Indianm  particularly  described 
in  sidd  compleiint,  and  a  copy  of  said  n^ortgage  was  file^ 
with.  9n4  inade  a  part  of  said  complaint ;  thf^t  the  appe- 
lant WM  then  the  holder  of  said  notfS  pipd  mortgage;  that^ 


228  SUPREME  COURT  OF  INDIAlf  A. 

Bowen  v.  Phillipe,  Adm'r,  el  at 

prior  to  the  20th  day  of  January,  1872,  said  note  and 
mortgage  were  fully  paid  off,  with  the  interest  that  had 
accrued  thereon,  except  the  sum  of  eighty-six  dollars  and 
eighty-four  cents ;  that,  on  said  last  named  day,  the  plain- 
tiff tendered  to  and  offered  to  pay  the  appellant  the  said 
sum  of  eighty-six  dollars  and  eighty-four  cents,  and  even 
more  than  was  due  upon  said  note  and  mortgage,  to  wit, 
the  sum  of  ninety  dollars,  and  demanded  of  him  a  sur- 
render of  said  note  and  mortgage,  and  satisfaction  of  said 
mortgage,  so  as  to  remove  the  incumbrance  then  resting 
upon  said  real  estate,  either  and  all  of  which  the  appel- 
lant refused  and  failed  to  do,  and  then  held  said  note  in 
his  possession,  and  said  mortgage  in  full  force  upon  said 
real  estate,  so  far  as  was  shown  by  the  records  of  mort- 
gages and  by  the  mortgage  itself,  all  of  which  the  plain- 
tiff averred  to  be  unlawful  and  wrongful ;  that  he  had 
complied  and  offered  to  comply,  fully,  with  his  part  of  said 
contract,  and  was  then  entitled  to  the  surrender  of  said 
note,  and  the  full  satisfaction  of  said  mortgage ;  that  he 
then  brought  into  court,  as  a  continuance  of  said  tender, 
and  for  the  use  of  the  appellant,  the  said  sum  of  ninety 
dollars,  and  he  asked  a  judgment  and  decree  of  the  court 
belpw,  that  said  mortgage  was  fully  satisfied  and  the  lien 
thereof  discharged  from  said  land,  and  that  the  appellant 
be  ordered  and  directed  to  surrender  said  note  to  the 
plaintiff,  or,  in  default  thereof,  that  said  note  be  declared 
ntill  and  void  in  appellant's  hands,  with  costs  of  suit  and 
proper  relief. 

In  the  second  paragraph  of  his  complaint,  the  plaintiff' 
alleged  substantially  the  same  facts,  in  the  same  words,  as 
to  the  execution  of  the  same  note  and  same  mortgage, 
and  as  to  the  payment  in  full  of  said  note  and  mortgage 
prior  to  the  20th  day  of  January,  1872,  except,  as  averred 
in  this  paragraph,  as  to  the  sum  of  twenty-one  dollars  and 
four  cents,  for  that  the  said  note,  as  to  the  sum  of  forty 
dollars,  was  usurious  and  void,  for  that  the  said  note  was 
given  for  the  sum  of  two  hundred  dollars,  only,  and  to 
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that  sum  was  added  for  the  period  of  two  years,  twenty 
per  cent,  interest,  which  was  added  to  the  principal,  mak- 
ing the  note  call  for  two  hundred  and  eighty  dollars ;  that 
the  plaintifi'  considered  that  ten  per  cent,  interest,  of  the 
interest  in  the  note,  might  then  be  legal  and  valid ;  that, 
deducting  the  said  forty  dollars  usury,  and  the  interest 
accrued  on  it,  there  was  then  due  on  said  note  and  mort- 
gage only  the  sum  of  twenty-one  dollars  and  four  cents ; 
that,  on  said  20th  day  of  January,  1872,  the  plaintiflF  ten- 
dered and  offered  to  pay  to  appellant  said  Bum  of  twen- 
ty-one dollars  and  four  cents,  and  even  more  than  was  due 
him  upon  said  note  and  mortgage,  and  demanded  of  him 
a  surrender  of  said  note  and  mortgage,  and  a  satisfaction 
of  said  mortgage,  so  as  to  remove  the  incumbrance  then 
upon  said  real  estate ;  either  and  all  of  which  appellant 
refused  and  failed  to  do,  and  then  held  said  note  in  his 
possession  and  said  mortgage  in  full  force  on  said  real 
estate,  so  far  as  was  shown  by  the  mortgage  records  and 
the  said  mortgage,  all  of  which  the  plaintiff  averred  to  be 
unlawful  and  wrongful ;  that  he  had  complied  and  offered 
to  comply,  fully,  with  his  part  of  said  contract,  and  was 
then  entitled  to  the  full  satisfaction  of  said  mortgage,  and 
the  surrender  of  said  note ;  that  he  then  brought  into 
court,  as  a  continuance  of  his  said  tender,  and  for  the  use 
of  the  appellant,  the  said  sum  of  twenty-one  dollars  and 
four  cents,  and  the  plaintiff'  demanded  the  same  judg- 
ment as  in  the  first  paragraph  of  his  complaint. 

To  each  paragraph  of  plaintiff's  complaint  the  appel- 
lant demurred  separately,  for  the  alleged  insufficiency  of 
the  facts  therein  to  constitute  a  cause  of  action,  which 
demurrers  were  overruled  by  the  court  below,  and  to  these 
decisions  the  appellant  excepted. 

The  appellant  answered  the  entire  complaint  by  a  gen- 
eral denial  of  the  matters  alleged  therein,  and  also  filed 
three  additional  paragi*aphs  of  answer  to  the  second 
paragraph  of  the  complaint. 

In  the  second  paragraph  of  his  answer,  the  appellant 
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teidy  in  sabstance,  that  he  admitted  that  the  oonBideration 
of  the  note,  described  in  the  second  paragraph  of  the 
plaintiff's  complaint,  was  two  hundred  dollars,  and  that 
interest  for  two  years,  amounting  to  eighty  dollars,  was 
added  to  said  consideration,  and  said  note  was  executed 
for  said  principal  and  added  interest ;  but  appellant  aver- 
red, that,  after  the  note  became  due  and  payable,  to  wit, 
on  April  7th,  1866,  the  plaintiff,  for  the  said  loan  and  use 
of  said  principal,  voluntarily  paid  appellant  the  said  added 
interest  of  eighty  dollars,  and  also  the  interest  which 
had  accrued  on  said  note  after  its  maturity ;  and  the  ap- 
pellant alleged  that  the  said  sum  of  two  hundred  dollars, 
and  the  interest  thereon  from  the  date  of  said  payment 
of  said  interest,  were  then  due  and  unpaid,  wherefore  tiie 
appellant  demanded  judgment  for  costs. 

In  the  third  paragraph  of  his  answer,  appellant  said, 
in  substance,  that  he  admitted  that  the  plaintiff  executed 
«nd  delivered  to  appellant  the  note  and  mortgage  men- 
tioned in  said  complaint,  and  that  the  appellant  was  the 
owner  and  in  possession  thereof;  and  appellant  also 
lulmitted  that  the  only  consideration  of  said  note  was  the 
"sum  of  two  hundred  dollars,  and  that  the  sum  of  eightj 
dollars  was  added  to  said  consideration  l^  the  mutual 
agreement  of  said  parties,  for  the  use  of  said  two  hundred 
dollars  by  plaintiff  for  two  years ;  but  the  appellant  aver- 
ted, that,  on  April  7th,  1866,  the  plainliff  voluntarily  paid 
the  appellant  the  said  interest,  in  money,  and  also  the 
interest  accrued  on  said  note  to  that  time ;  and  appellant 
further  averred,  that  said  sum  of  two  hundred  dollars, 
''the  real  and  recognized  principal"  in  said  note,  with 
'interest  thereon  from  the  date  of  said  payment  of  intereati 
was  then  due  and  unpaid,  and  appellant  demanded  judg* 
ment  for  costs. 

And  in  the  fourth  paragraph  of  his  answer,  the  appel- 
*lant  said,  in  substance,  that  he  admitted  that  the  plaintiff 
executed  and  delivered  to  appellant  the  note  and  mortgage 
^mentioned  in  said  complaint,  and  that  appellant  was  the 
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4H?iier  of  said  note  and  mortgage,  and^  also,  that  the 
plaintiff  made  the  appellant  a  tender  of  twenty-one 
dollars  and  ibnr  cents,  as  plaintiff  had  alleged,  hut  the 
i^pellant  averred,  that  the  consideration  of  said  note  was 
the  sum  of  two  hundred  and  twenty-one  dollars  and 
eighty-four  cents,  and  that  the  sum  of  fifty-eight  dollars 
and  sixteen  cents  was  added  to  said  consideration  hy  the 
mutual  agreement  of  the  parties  thereto,  for  the  use  of 
the  said  sum  of  two  hundred  and  twenty-one  dollars  and 
eighty-four  cents,  hy  the  plaintiff,  for  two  years  from  the 
date  of  the  note ;  and  the  appellant  further  averred,  thai 
afterwards,  to  wit,  on  the  7th  day  of  April,  1866,  the 
plaintiff  voluntarily  paid,  in  money,  to  the  appellant,  said 
fifby^ight  dollars  and  sixteen  cents  interest  contracted 
for,  and  the  interest  accrued  on  said  note  from  its  matu- 
rity to  the  date  of  said  payment,  and  also  the  sum  of 
twenty-one  dollars  and  eighty-four  cents  of  the  prmcipal 
of  eaid  note,  leaving  due  the  appelant,  at  that  date,  the 
sum  of  two  hundred  dollars,  which  sum,  with  intereet 
thereon  from  April  7th,  1866,  was  then  due  and  owing  to 
the  appellant,  and  therefore  the  appellant  demanded  judg^ 
ment  for  costs. 

The  plaintiff  demurred  to  each  of  the  second,  third 
and  fourth  paragraphs  of  the  appellant's  answer,  sepa- 
rately, for  the  want  of  aufficient  beta  in  either  paragraph 
to  constitute  a  defence  to  plaintiff's  action,  which  demuiv 
ler  was  sustained  by  the  court  below  as  to  each  of  the  said 
paragraphs,  and  the  appellant  excepted. 

The  cause  was  tried  by  the  court  below^  without  a  jury^ 
and  the  trial  resulted  in  a  finding,  by  the  court,  that  the 
ftaterial  allegations  of  plaintiff's  complaint  were  true, 
and  that  he  was  entitled  to  the  relief  demanded  in  his 
Maid  complaint.  And,  over  appellant's  motion  for  a  new 
trial,  overruled,  and  exception  saved,  a  judgment  and 
decree  were  rendered  by  the  court  below,  in  accordance 
with  its  said  finding.     The  evidence  is  not  in  the  record. 

In  this  «ourt,  the  appellant  has  assigned,  as  alleged 
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errors,  the  several  decisions  of  the  court  below,  in  over- 
ruling his  demurrer  to  each  paragraph  of  the  plaintiff's 
complaint,  and  in  sustaining  the  plaintiff's  demurrer  to 
each  of  the  second,  third  and  fourth  paragraphs  of  appel- 
lant's answer  to  the  second  paragraph  of  the  plaintiff's 
complaint. 

In  his  brief  of  this  cause,  in  this  court,  the  appellant's 
counsel  says : 

"  The  error  assigned,  on  the  ruling  on  the  demurrer  to 
the  complaint,  is  not  insisted  on  by  the  appellant.  But  it 
is  insisted  that  it  was  error  to  sustain  the  demurrer  to  the 
second,  third  and  fourth  paragraphs  of  the  answer." 

Therefore,  we  regard  the  alleged  errors  assigned  upon 
the  decisions  of  the  court  below,  overruling  the  demurrer 
to  each  paragraph  of  the  complaint,  as  expressly  waived 
by  the  appellant,  and  we  shall  consider  and  decide  only 
such  questions  as  are  fairly  presented  by  the  alleged  erro- 
neous rulings  of  the  lower  court,  on  the  several  affirmative 
paragraphs  of  the  appellant's  answer. 

The  questions  presented  involve  the  consideration  of 
the  several  statutes  of  this  State,  regulating  interest  on 
money,  for  the  last  quarter  of  a  century.  The  note  and 
mortgage  were  executed  when  "  An  act  concerning  inter- 
est on  money,"  approved  May  27th,  1852,  (1  G.  &  H.  p.  406) 
was  in  force ;  the  payment,  alleged  by  the  appellant  to 
have  been  made  by  the  plaintiff  on  said  note  and  mort- 
gage, on  the  7th  day  of  April,  1866,  if  made  then,  was 
made  when  ^^  An  act  to  amend  the  5th  and  6th  sections 
of  an  act  regulating  interest  on  money,"  etc.,  approved 
Decemb^  19th,  1865,  (3  Ind.  Stat.,  p.  816)  was  in  force ;  and 
this  action  was  commenced  and  prosecuted  to  judgment, 
in  the  court  below,  when  ^'  An  act  concerning  interest  on 
money,  and  to  provide  for  recoupment  of  usurious  inter- 
est," approved  March  9th,  1867,  (1  R.  S.  1876,  p.  699, 
note  2,)  was,  as  it  still  is,  a  part  of  the  law  of  this  State. 

It  was  alleged  in  the  complaint,  and  admitted  in  the 
answer,  that  interest  for  two  years,  at  the  rate  of  twenty 
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per  centum  per  annum,  was  inclnded  in  and  formed  a  part 
of  the  amount  of  the  note.  By  the  act  of  May  27th, 
1852,  supray  in  force  at  the  date  of  said  note,  to  wit, 
March  2l8t,  1859,  the  legal  rate  of  interest,  upon  the  loan 
of  money,  was  "  six  dollars  a  year,  upon  one  hundred  dol- 
lars," and  it  was  provided  that  "  no  greater  rate  of  interest 
shall  be  taken,  directly  or  indirectly." 

By  the  4th  section  of  this  act,  it  was  provided  as 
follows : 

"  Sec.  4.  If  a  greater  rate  of  interest  than  is  hereinbe- 
fore allowed,  sliall  be  contracted  for,  or  received,  or 
reserved,  the  contract  shall  not  therefore  be  void ;  but  if 
in  any  action  on  such  contract,  proof  be  made,  that  illegal 
interest  has  been  directly  or  indirectly  contracted  for,  or 
taken,  or  reserved,  the  defendant  shall  recover  costs ;  and 
the  plcdntiff  shall  recover  only  his  principal  without  in- 
terest; and  if  interest  shall  have  been  paid  thereon, 
judgment  shall  go  for  the  principal,  deducting  interest 
paid."    1  Q.  &  H.,  p.  408. 

By  the  51st  section  of  ^'An  act  defining  misdemeanors 
and  prescribing  punishment  therefor,"  approved  June 
14th,  1852,  which  section  was  in  force  at  the  time  of  the 
execution  of  said  note  and  mortgage,  it  was  provided  as 
follows : 

"  Sec*  51.  Any  person  who  shall  directly  or  indirectly, 
bargain  for,  receive  or  reserve,  on  any  contract  or  agree- 
ment whatever,  a  greater  rate  of  interest  than  at  the  time 
is  allowed  by  law,  shall  be  fined  in  five  times  the  interest 
BO  unlawfully  bargained  for,  taken  or  reserved,  and  in 
any  prosecution  under  this  section,  it  shall  not  be  neces- 
sary to  set  forth  the  contract  or  instrument  by  which 
such  interest  may  have  been  bargained  for,  received  or 
reserved."    2  G.  A  H.  472. 

In  their  inception,  therefore,  the  said  note  and  mortgage, 
in  BO  far  as  the  included  interest  therein  was  concerned, 
were  executed  and  received,  clearly  and  confessedly,  in 
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direct  violation  of  the  then  existing  laws  of  this  StatOi 
both  civil  and  criminal. 

By  an  act  passed  March  7th,  1861,  regulating  interest 
on  money,  etc.,  the  act  of  May  27th,  1862,  ^wpra^  and  the 
6l8t  section  of  the  misdemeanor  act,  swpra^  were  both  re- 
pealed. 2  G.  k  H.  656.  By  the  act  of  March  7th,  1861, 
supra^  much  of  the  act  of  May  27th,  1852,  was  merely 
reenacted^  but  in  lieu  of  section  4,  before  cited,  of  the 
latter  act,  sections  6  and  6  were  enacted  as  follows : 

*^  Sec  5.  If  a  greater  rate  of  interest  than  is  hereinbe- 
fore allowed"  (to  wit,  six  per  cent,  per  annum,)  ^<  shall  be 
contracted  for,  or  received  or  reserved,  the  contract  shall 
not  therefore  be  void,  but  if  in  any  action  on  such  con- 
tract, proof  be  made  that  interest  at  a  rate  exceeding  six 
dollars  a  year  on  one  hundred  dollars  has  been  directly 
or  indirectly  contracted  for,  or  taken  or  reserved,  the 
plaintiff  shall  recover  only  his  principal  with  six  per  cent. 
interest,  and  he  shall  also  recover  costs,  and  if  '  a  greater 
rate  of  interest  than  six  dollars  a  year  for  one  hundred 
dollars  shall  have  been  paid  thereon,  whether  in  advance 
or  not,  judgment  shall  be  rendered  only  for  the  amount 
of  principal,  deducting  the  excess  of  interest  thus  paid, 
at  the  time  paid.' 

"  Sec.  6.  If  in  any  action  on  any  contract  in  which 
illegal  interest  shall  have  been  directly  or  indirectly 
contracted  for,  or  taken  or  reserved,  the  defendant  shall 
have,  previous  to  the  commencement  of  the  suit,  tendered 
to  the  plaintiff  his  principal,  with  legal  interest,  or  if 
illegal  interest  shall  have  been  paid,  the  principal  witb 
legal  interest,  deducting  the  illegal  interest  paid,  the  de- 
fendant shall  recover  costs,  and  the  plaintiff  shall  recover 
only  the  amount  tendered."    2  G.  &  H.,  p.  657. 

By  comparing  these  two  sections  with  section  4,  before 
cited,  of  the  act  of  May  27th,  1852,  supra,  and  consider- 
ing, also,  the  repeal  of  the  51st  section  of  the  misde- 
meanor act  by  the  same  act  in  which  these  two  sections 
were  found,  it  will  be  seen  that  all  forfeiture  and  punish- 
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ment  for  contrftcting  for,  taking  or  reserving  nsurioiM 
interest,  were  abolished  by  the  act  of  March  7th,  1861, 
supra^  that  only  legal  interest  could  be  recovered  by  law, 
on  a  usurious  contract,  and  that,  if  usurious  interest  had 
been  paid,  the  defendant,  in  a  suit  on  such  contract,  could 
recoup  only  the  excess  over  legal  interest. 

The  effect  of  the  act  of  March  7th,  1861,  supra,  upon 
usurious  contracts  entered  into  before  the  passage  of  that 
act,  while  the  statutes  of  1852,  before  cited,  both  civil 
and  criminal,  were  the  law  on  the  subject  of  usury,  was 
considered  by  this  court,  in  the  case  of  Wood  v.  Kemudyj 
19  Ind.  68.    In  that  case,  Perkins,  J.,  said : 

**  The  change  made  in  the  interest  law,  then,  by  the  act 
of  1861,  is  mainly  in  relieving  from  penalties,  or  conse- 
quences in  ihb  nature  of  penalties,  and  is  not  one  impair- 
ing the  obligation  of  the  terms  of  the  contract,  but  rather 
enforcing,  or  validating  them.  In  such  cases,  the  law  in 
force,  at  the  time  the  remedy  is  sought  upon  the  contract, 
governs." 

And  the  case  last  cited  was  approved  and  followed  by 
this  court,  in  the  case  of  Shockley  v.  Shoc/detfy  20  Ind.  108. 

By  au  act  approved  December  19th,  1865,  before  re- 
ferred to,  the  5th  delation,  before  cited,  of  the  act  of 
March  7th,  1861,  supra,  was  so  far  amended  as  to  provide, 
'^  that  in  all  cases  in  which  money  or  any  other  thing  of 
value  shall  have  been  voluntarily  paid  as  interest  for  the 
loan,  use,  or  for  usance  of  money,  the  same  shall  not  be 
recovered  back,  either  directly  or  by  any  [way]  of  set-off, 
or  counter-claim  or  payment."    8  Ind.  Stat  816. 

And  by  the  same  act  of  December  19th,  1865,  supra, 
the  6th  section,  befcH^  cited,  of  the  said  act  of  March  7th, 
1861,  was  amended  to  read  as  follows : 

*^  Sec.  6.  If,  in  any  action  on  any  contract  in  whicb 
illegal  interest  shall  have  been  directly  or  indirectly 
contracted  for,  the  defendant  shall  have,  previous  to  the 
eommencement  of  the  suit,  tendered  to  the  plaintiff  his 
principal  with  legal  interest^  the  defendant  shall  recover 
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costs,  and  the  plaintiff  shall  recover  only  the  amount  ten- 
dered/'   8  Ind.  Stat.  817. 

It  was  while  these  amended  sections  were  the  law  on 
the  subject  of  usurious  interest,  to  wit,  on  the  7th  day  of 
April,  1866,  as  the  appellant  alleged  in  the  several  parar 
graphs  of  his  answer,  that  the  plaintiff  voluntarily  paid 
the  appellant  the  interest  at  the  rate  of  twenty  per  cent, 
per  annum,  on  said  note  and  mortgage.  If  this  suit  had 
been  commenced  and  prosecuted  to  judgment,  while 
those  amended  sections  were  the  law  on  the  subject  of 
usury,  it  is  very  evident  that  the  plaintiff  could  not 
have  recouped  any  part  of  the  excessive  interest  paid  by 
him. 

But  before  this  action  was  commenced,  an  act  was 
passed,  which  has  since  been,  and  still  is,  the  law  of  this 
State,  entitled  '^ An  act  concerning  interest  on  money,  and 
to  provide  for  recoupment  of  usurious  interest,"  approved 
March  9th,  1867,  supra. 

The  1st  section  of  this  act  provided,  that  six  per  cent, 
per  annum  should  be  the  legal  rate  of  interest,  unless  the 
agreement  to  pay  a  higher  rate  of  interest  was  in  writing 
and  signed  by  the  party  to  be  charged ;  ^^  but  such  rate 
of  interest  shall  in  no  case  exceed  the  rate  of  ten  dollars 
a  year  on  one  hundred  dollars." 

The  2d  section  of  said  act  is  as  follows : 

^^Sec.  2.  All  interest  exceeding  the  rate  of  ten  per 
centum  per  annum  shall  be  deemed  usurious  and  illegal, 
as  to  the  excess  only,  and  in  any  action  upon  a  contract 
affected  by  such  usury,  such  excess  may  be  recouped  by 
the  defendant  whenever  it  has  been  reserved  or  paid  be- 
fore the  bringing  of  the  suit:  Provided^  that  nothing 
herein  contained  shall  affect  the  loan  of  public  funds,  nor 
interest  on  purchase-money  of  canal,  college,  school  or 
saline  funds."    1  B.  S.  1876,  p.  599,  note  2. 

This  court  has  repeatedly  held,  that  the  act  of  Marcli 
9th,  1867,  supra^  was  applicable  to  pre-existing  con- 
tracts, to  the  extent  of  making  such  contracts  for  the 
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payment  of  interest  at  the  rate  of-  ten  per  cent,  per 
annum  legal  and  valid.  Sparks  v.  Clapper^  30  Ind.  204 ; 
PaUison  v.  JenkinSy  83  Ind.  87 ;  HighfiU  v.  McMickU,  89 
Ind.  270. 

Is  there  any  reason,  either  in  law  or  ethics,  why  the 
2d  section  of  the  act  of  March  9th,  1867,  should  not  also 
be  held  to  apply  to  pre-existing  contracts,  so  far  forth  as 
may  be  necessary  to  enable  an  unfortunate  debtor  to  re- 
coup from  his  creditor  the  unreasonable  and  illegal  por- 
tion, at  least,  of  the  usurious  interest  paid, — even  where 
the  payment  was  made  at  a  time  when  the  law  did  not 
permit  the  recoupment  of  the  excess  paid,  over  legal 
interest?  We  know  of  no  such  reason.  'In  our  opinion, 
the  law  in  force  at  the  time  the  remedy  is  sought  governs, 
as  well,  as  to  the  recoupment  of  usurious  interest  paid,  as 
to  the  recovery  of  the  rate  of  interest  contracted.  And 
where,  as  in  this  case,  as  the  plaintiff  alleged  and  the  ap- 
pellant confessed,  the  debtor  had  paid  and  tendered  the 
entire  principal  of  the  debt,  and  also  the  very  highest 
rate  of  interest  thereon  ever  countenanced  or  tolerated 
by  the  laws  of  this  State, — ^in  our  opinion,  equity,  good 
conscience,  and  the  strict  letter  of  the  law,  all  sanction 
and  approve  of  the  finding  and  judgment  of  the  court 
below. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  of  the  court  below  is  affirmed,  at  appel- 
lant's costs. 


HuTTs  V.  Williams. 

Supreme  Ootjbt. — Appeal, — Cbuw  Ccmmeneed  B^ore  JwiUot, — Set- Off. — 
Where,  in  an  action  commenced  in  the  conrt  of  a  justice  of  the  peace, 
and  appealed  to  the  circuit  court,  to  recoyer  for  a  sum  less  than  ten  dol- 
lars, the  defendant  files  a  set-off  for  an  amount  exceeding  that  sum, 
an  appeal  lies  to  the  Supreme  Conrt  from  a  judgment  rendered  therein. 
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Same. — Costs,— PremmpUon, — Witnsss, — Where  the  fees  of  witnewes  sub- 
pcenaed,  bat  not  used,  by  the  successful  purtj  are  taxed  to  the  loeing 
party  as  costs,  on  appeal  to  the  Supreme  Court,  it  will  be  presumed, 
where  the  eyidence  is  not  in  the  record,  that  they  were  rightly  taxed. 

From  the  Fountain  Circuit  Court. 

J.  Mistine  and  G.  McWUUams^  for  appellant. 
H.  H.  Stilwdl  and  T,  L.  StilvoeU^  for  appellee. 

BiDDLB,  J. — ^Williamfl  sued  Hutts,  before  a  justice  of 
the  peace,  for  two  hundred  pounds  of  flour,  sold  and  de- 
livered to  him ; — price,  eight  dollars.  Hutts  filed  a  set-off 
for  two  bushels  of  corn,  and  a  sack,  and  twenty-five 
bushels  of  wheat; — amount,  thirty-two  dollars  and  sev- 
enty-five cents.  *  Williams  recovered  judgment  before  the 
justice  for  eight  dollars,  and  costs.  Hutts  appealed  to 
the  circuit  court,  wherein  "Williams  again  recovered  judg- 
ment against  him,  for  eight  dollars,  and  costs.  Hutts  ap- 
pealed to  this  court,  and  here  "Williams  moves  to  dismiss 
the  appeal  for  want  of  jurisdiction,  because  the  amount 
in  controversy,  exclusive  of  interest  and  costs,  does  not 
exceed  ten  dollars.  His  motion  must  be  overruled. 
Hutts  appeals,  and  the  amount  claimed  in  his  set-ofiT  is 
the  amount  in  controversy  here.  Little  v.  The  DanvilUj 
etc.j  Hank  Road  Company^  18  Ind.  86 ;  The  Morton  Gravd 
Road  Company  v.  Wysong,  51  Ind.  4. 

The  appellant  complains  because  the  appellee  subpce- 
naed  several  witnesses  and  examined  only  one,  and  taxed 
the  costs  to  the  appellant.  Perhaps  he  did  not  examine 
the  others  because  the  appellant  offered  no  evidence  in 
support  of  his  set-off.  We  can  not  tell ;  the  evidence  is 
not  before  us,  and  we  must  presume  that  the  court  was 
right.  Leyner  v.  The  Statey  8  Ind.  490;  Fromer  v.  The 
State,  49  Ind.  580. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 
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Rbbbsr  bt  al.  9.  Maranda  BT  AL,  • 

CcfOKr.-^J^rwtiM.'^AppmL'-NoUce  qf.— When  an  appeal  to  tha 
Bnpreme  Court  is  taken  by  one  of  ae^eral  delendante,  withont  notice 
ibeaptoi  to  the  othen,  it  will  be  dismimed. 

From  the  Tipton  Circuit  Court. 

D.  MosSj  for  appellants. 

J.  Green,  D.  Waugh  and  J.  Waugh,  for  appellees. 

HowK,  J. — In  this  action,  appellee,  Qeorge  Maranda, 
was  the  sole  plaintiff,  and  the  other  appellees,  the  appel- 
lants and  divers  other  persons,  were  the  defendants  in  the 
court  below.  And  such  proceedings  were  had  in  said 
action  as  that,  by  the  consideration  of  the  court  below, 
the  appellee,  George  Maranda,  recovered  a  joint  judgment 
against  the  other  appellees,  the  appellants  and  one  Alfred 
Bess,  for  a  certain  sum  of  money.  From  this  judgment 
the  appellants  have  appealed  to  this  court,  and  the  appel- 
lees, other  than  said  Maranda  and  said  Alfred  Bess,  did 
not  join  in  said  appeal.  The  appellants  have  served  no- 
tice of  this  appeal  on  all  the  appellees  other  than  said 
Maranda ;  but  the  appellants  have  failed  to  serve  notice 
of  this  appeal  on  said  Alfred  Bess,  a  co-party  and 
judgment  codefendant  with  said  appellants.  Appellee 
George  Maranda  insists,  that,  for  this  failure  of  the 
appellants,  either  to  make  said  Alfred  Bess  a  party  to 
their  appeal,  or  to  serve  notice  of  this  appeal  on  said 
Alfred  Bess,  their  appeal  ought  to  be  dismissed. 

This  point  is  well  taken.  For  their  non-compliance 
with  the  requirements  of  section  551  of  our  code  of 
practice,  2  R.  S.  1876,  p.  239,  and  in  conformity  with  the 
well  established  |»*actice  of  this  court,  as  settled  by  many 
decisions  thereof,  which  we  need  not  cite,  this  appeal  of 
the  appellants  is  dismissed,  at  their  costs 
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Shanklin  V.  The  City  op  Evansvillb. 

Bbax  Ebtatb.— Motion  to  Quiet  Tkle^—OUin  <md  Tavms.'-ISibUe  Stnet-^ 
Dedieaiion. — ^The  owner  of  oertain  real  estate  within  the  limits  of  a  city 
laid  it  out  in  lots  and  streets,  as  an  addition  to  such  city,  and  prepared, 
and  caused  to  be  recorded  in  the  recorder's  office  of  the  county  wherein 
it  was  situated,  a  plat  designating  the  different  lots  and  streets  and  their 
dimensions,  and  sold  and  conTeyed  oertain  of  such  lots,  fronting  upon 
one  of  such  streets,  to  persons  who  made  valuable  improvements  thereon; 
and  such  city,  after  permitting  such  street  to  be  used  for  the  bed  of  a 
canal,  upon  the  abandonment  of  the  latter,  caused  it  to  be  filled  up,  im- 
proved and  used  as  a  public  street. 

Hddf  in  an  action  by  such  owner,  against  such  city,  to  quiet  the  title  in 
him  to  such  street,  that  he  had  dedicated  the  same  to  the  use  of  the 
public,  and  can  not  recover. 

From  the  Vanderburgh  Circuit  Court. 

A.  Dyer y  for  appellant. 

A.  Iglehart  and  J.  E.  Igleharty  for  appellee. 

Perkins,  J. — We  take  the  statement  of  the  case  and  the 
special  finding  of  the  court,  from  the  printed  brief  of  ap- 
pellant, after  comparison  with  the  record : 

'^  This  was  an  action  brought  by  the  appellant,  against 
the  appellee,  to  quiet  title  to  certain  real  estate  in  the  city 
of  Evansville,  described  in  the  complaint.  The  complaint 
is  special  in  its  allegations,  which  are  to  the  effect  that  the 
the  plaintiff  was,  in  1887,  the  owner  of  certain  land 
therein  mentioned,  and  that,  at  that  time,  he  platted  the 
same  as  an  enlargement  to  the  cily.  A  copy  of  the  plat 
is  made  an  exhibit  to  the  complaint,  and  it  is  alleged  that 
the  space  between  blocks  8,  8, 15,  20,  42  and  47,  on  the 
one  side,  and  4,  7, 16, 19,  48  and  46,  on  the  other,  an4 
marked  ^Central  Canal,'  excepting  eighteen  and  three- 
fourths  feet  on  each  side  thereof,  was,  by  the  said  plat- 
ting and  the  recording  of  said  plat,  dedicated  to  the  use 
of  the  Wabash  and  Erie  Canal,  and  that  a  canal  had  been 
constructed  therein,  but  had  been  long  since  abandoned, 
whereby  the  space  described  and  so  dedicated  had  reverted 
to  the  plaintiff.     And   that  the   defendant  pretends  to 
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claim  some  interest  and  is  disturbing  the  plaintiff's  poct^ 
session. 

^^Tlie  defendant  answered  in  two  paragraphs,  both 
special,  admitting  that  the  plaintiff  was  the  owner  of  the 
lands  mentioned ;  that  he  platted  the  same  and  recorded 
the  plat,  and  that  the  canal  was  afterwards  built,  used 
and  abandoned,  substantially  as  alleged,  but  that  the 
whole  space  between  the  said  several  blocks^  b^ing  ninety- 
seven  feet  in  width,  was,  by  said  plat,  dedicated,  not  to 
the  use  of  the  canal,  but  to  the  use  of  the  city,  as  and  for 
a  street,  and  in  which  the  canal  might  be  constructed; 
and  that,  by  the  terms  of  the  schedule  attached  to  said- 
plat,  said  space  was  designated  as  ^  Central  Canal  Street, 
ninety-seven  feet  wide,'  and  the  same  thereby  became  a 
public  street.  And  that,  after  said  abandonment,  the 
city,  in  the  year  1854,  filled  up  said  canal,  and  commenced, 
and  had  continued  from  that  time  to  the  present,  to  occupy 
and  use  as  a  street  said  space ;  that  the  same  had  been 
improved  and  had  had  placed  thereon  sidewalks,  and  had 
buildings  and  improvements  abutting  thereon  as  a  street; 
and  that  the  plaintiff  had  long  since  sold  and  conveyed 
his  interest  in  all  the  lots  abutting  upon  said  street,  and 
that  all  his  interest  therdn  was  thereby  extinguished. 

**  After  a  demurrer,  assigniiig  the  WMit  of  sufficient  facts, 
was  overruled,  the  plaintiff  filed  a  reply  in  denial. 

<^  The  case  was  submitted  to  the  court,  which,  in  addi- 
tion to  the  general  finding  for  the  defendant,  at  its  requ^ 
found  specially  as  follows : 

"  *  1st.  That,  prior  to  the  16th  day  of  October,  1887,  the 
plaintiff  was  the  owner  in  fee  of  the  tract  of  land  in  con* 
troversy  in  this  suit^ 

« '  2d.  That^  on  that  day,  the  plaintiff,  with  Robert  M. 
Evans  and  others,  adjoining  proprietors,  laid  off^  by 
proper  metes  and  bounds,  ^'  The  Eastern  Btilarg;eBBeiQft  of 
the  City  of  Evansville,"  which  included  the  tract  of  land 
claimed  by  plaintiff  in  this  suit,  in  town  lots,  streets  and 
Vol.  LV,— 16 
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alleys^  and  platted  and  recorded  the  same  in  the  re- 
corder's office  of  Vanderburgh  county ;  that,  since  the 
recording  of  said  plat  of  said  enlargement  of  the  city  of 
Evansville,  the  plaintiff  has  sold  and  conveyed  to  others 
one-half  of  the  lots,  marked  and  designated  on  said  plat, 
adjoining  the  land  claimed  by  the  plaintiff  in  this  suit, 
and  still  owns  the  other  half  of  said  lots. 

"  *  8d.  That  the  tract  of  land  in  controversy,  that  is, 
that  part  of  land  designated  on  said  plat  of  The  Eastern 
Enlargement  of  the  City  of  Evansville  as  Canal  street,  was, 
soon  after  it  was  platted  and  recorded,  with  the  consent 
of  the  defendant,  used  and  occupied  by  the  Wabash  and 
Erie  Canal  as  the  southern  terminus  of  said  canal  in  the 
city  of  Evansville ;  that  the  canal  was  abandoned,  and 
about  the  year  1854  the  defendant  commenced  filling  up 
the  same,  and  continued  from  year  to  year  thereafter  fill- 
ing, until  it  was  completed  from  Second  to  Eighth  streets, 
about  the  time  or  shortly  before  the  commencement  of 
this  suit,  and  that  a  number  of  the  purchasers  of  lots  on 
said  Canal  street  have  erected  buildings,  including  a  valu- 
able public  school-house,  fronting  on  said  Canal  street, 
and  that  said  Canal  street  has,  since  the  defendant  com- 
menced filling  up  the  same,  been  kept  open  and  improved 
by  the  defendant  as  a  public  street,  and  so  used  and 
treated  by  the  public. 

"  *  And  I  find,  as  a  conclusion  of  law  upon  the  facts 
above  found,  that  there  was  a  dedication  by  the  plaintiff, 
to  the  public,  of  the  real  estate  in  the  plaintiff's  com- 
plaint mentioned,  as  a  public  street,  and  that  the  defendant 
is  entitled  to  the  possession  of  the  same,  to  be  kept  open, 
improved  and  maintained  as  a  public  street.' " 

We  think  the  conclusion  of  law,  upon  the  special  fijid- 
ing  of  facts,  is  correct. 

Affirmed,  with  costs. 
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Goodwin  v.  Owbn  bt  al. 

DncENTS.— J  dMUary  <^  Wife,— Widow.-— Where  a  wife  has  abandoned  her 
husband,  and,  at  the  time  of  his  death,  is  living  in  adulterj,  the  32d 
section  of  the  statute  of  descents,  of  this  State,  prevents  her  from  in- 
heriting any  part  of  his  estate. 

fiiXE. — SlatiUe  OonstruedL — ^Habitual,  illicit  intercourse  of  the  wife  with 
men,  no  difierence  wiih  whom  in  particular,  or  tpAere,  is  a  ''living  in 
adultery  "  within  the  meaning  of  such  section. 

Same. — I^uihumous  CfnUL— Mother, — If  a  woman  who  was  "living  in  adul- 
tery" at  the  decease  of  her  husband  gives  birth  to  a  legitimate  posthu- 
mous child,  begotten  by  him,  it  will  inherit  from  such  decedent,  and,  on 
its  death,  she  will  inherit  from  her  child. 

Beai.  EffiATE. — AetUm  to  Quiet  Title, — Mortgage, — AmgnmenL — Fondontre, 
— I^rincipal  and  Agent, — A.,  to  procure  the  loan  of  a  sum  of  money,  signed 
and  acknowledged  a  mortgage  on  his  real  estate,  securing  a  promissory 
note  for  such  sum,  also  signed  by  him,  and  both  payable  to  B.,  who  had 
promised  that,  upon  the  execution  and  delivery  of  these  instruments,  he 
would  make  such  loan  to  A.;  these  instruments  were  delivered  to  C,  who 
was  to  present  them  to  B.,  procure  such  loan,  retain  thereof  a  sum  for 
services  yet  to  be  performed  by  him  for  A.,  and  pay  over  to  the  latter  the 
remainder ;  G.  presented  them  to  B.,  who  declined  to  accept  them  or  to 
make  such  loan  to  A.,  but,  as  C.  was  indebted  to  B.,  in  a  sum  equal  to 
the  amount  to  have  been  retained  by  C,  B.  proposed  to  assign  such  note 
to  C,  grant  the  latter  an  extension  on  his  debt,  and  loan  him  a  sum  of 
money  equal  to  the  excess  of  A.'s  note  oyer  such  debt,  if  O.  would  exe- 
cute to  R  a  promiseoty  note  for  the  amount  of  such  loan  to  C,  which 
proposal  was  accepted  by  the  latter,  and  executed  by  both,  and  G.  placed 
such  mortgage  on  record ;  subsequent  to  the  signing,  but  prior  to  the 
assignment  and  recording  of  such  mortgage,  A.,  for  a  valuable  consid- 
eration, conveyed  such  realty,  by  a  quitclaim  deed,  to  D.,  against  whom 
G.  brought  suit  to  foreclose  such  mortgage. 

Hddf  that  no  legal  delivery  of  such  note  and  mortgage  had  been  made  to 
B.,  that  his  assignment  thereof  to.  G.  was  ineffectual,  and  that  D.  was 
entitled  to  a  decree  quieting  his  title  against  such  mortgage. 

From  the  Hendricks  Circuit  Conrt 

O.  H.  Goodwin^  for  appellant. 
i.  M.  Campbell,  for  appellees. 

Pbrkiks  J. — Suit  to  foreclose  a  mortgage,  executed  by 
Jennie  A.  Owen  to  James  Wealis,  on  the  east  half  of  the 
south-west  quarter  of  section  nineteen ;  alsp,  a  fractional 
part  of  the  east  half  of  the  north-west  quarter  of  section 
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thirty,  and  bounded  as  follows :  Beginning  at  tbe  north 
half-mile  stake  of  said  section,  thence  west  with  the  sec^ 
tion  line,  twenty-two  rods  and  ten  links;  thence,  south, 
fifty -two  degrees  east,  thirty-one  rods,  to  the  half  section 
line ;  thence  north  with  the  half  section  line,  to  the  place 
of  beginning;  all  in  township  seyenteen,  north,  range 
two,  west,  in  Hendricks  county,  Indiana,  estimated  to 
contain  eighty-two  acres  and  sixty  one-hundredths  of  an 
apre,  to  secure  the  payment  of  a  note  of  one  thousand 
dollars,  etc.  It  is  averred  that  the  mortgage  was  duly 
recordedi  The  other  defendants  were  made  parties  on 
account  of  their  interest  in  the  property  mortgaged.  The 
defendant  Jennie  made  default. 

Charles  Owen,  an  in&nt,  by  his  guardian  ad  lUemj  an- 
swered: 

Ist.    The  general  denial ; 

2d.  That  said  Charles  is  the  sole  owner  of  said  land, 
by  inheritance  from  William  B.  Owen,  deceased^  late  his 
father ;  that  his  codefendant  Jennie  A.  Ow^n,  widow  of 
said  William  B.  Owen,  deceased,  had  no  right  in  or  title 
to  said  lands,  at  the  date  of  the  mortgage ;  and, 

3d.  That  prior  to  his  decease,  said  Jennie  had  aban- 
doned said  William  B;  Owen,  her  husband^  and,  at  the 
time  of  his  death,  was  living  in  adultery  with  one  James 
P.  Miller  and  others,  at  a  house  of  ill  fame,  in  the  city  of 
Indianapolis. 

He  further  averred  that  said  mortgage  was  executed 
without  consideration,  and  fraudulently. 

Horatio  Owen,  another  of  ttie  defendants,  ajiswered  : 

1st.    The  general  denial ; 

2d.  That  at  the  date  of  tiie  mortgage  sued  on,  said 
Jennie  A.  Owen  had  no  title  to  or  interest  in  tilie  lands 
described  in  it.  That  the  land  had  been  owned  by  Wil- 
liam B.  Owen,  deceaaed,  the  husband  of  said  Jennie,  and 
father  of  said  defendant  Charles;  that  at  his  death  he 
left  no  other  heirs ;  that  prior  to  said  William's  death  his 
wife^  Jenuief  had  abandoned  himy  and  was,  at  the  time  of 
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fak  death,  living  in  adnlteiy  with  one  James  P.  Miller  and 
otiiere,  at  a  house  of  ill  fame,  in  the  city  of  ludianapoliSy 
which  was  well  known  to  plaintiff;  that  this  defendant, 
Horatio  Owen,  had  purchased  the  interest  of  said  Jennie, 
and  was  the  owner  thereof;  that  said  mortgage  was 
fraadnlent,  and  without  consideration. 

The  affirmative  papagraphs  of  the  abo^e  answers  were 
demurred  to  for  want  of  sufficient  facts,  smd  the  demnrrco^ 
were  overruled,  and  exceptions  taken. 

The  cause  was  submitted  to  the  court  ibr  trial,  and  the 
court,  at  the  request  of  the  parties,  made  a  special  finding, 
as  follows : 

'^  William  B.  Owen  died  in  Hendi4cks  county,  Indiana, 
4301  the  12th  day  of  June,  1874,  seized  in  fee-simple  of  the 
lands  described  in  the  mortgage,  which  is  a^  exhibit  and 
made  a  part  of  the  complaint,  and  leaving  surviving 
him,  his  widow,  the  defendant  Jennie  A.  Owen,  and  one 
child,  the  defendant  Charles  Owen.  After  the  death  of 
Hie  said  William  B.  Owen,  to  wit,  on  the  30th  day  of 
July,  18!74,  said  widow,  Jennie  A.  Owen,  gave  birth  to  a 
legili«nate  child  by  the  said  William  B.  Owen,  which 
lived  until  the  12th  day  of  August,  1874,  on  which  day 
it  died.  On  tiie  20th  day  of  June,  1874,  the  defendant 
Jennie  A.  Owen,  at  Jamestown^  in  Boone  connty,  employed 
the  plaintiff  as  her  attorney  to  attend  to  her  interest,  gen- 
erally, in  the  settlement  of  her  husband's  estate,  and 
executed  to  him  a  general  power  of  attorney  to  act  as 
bar  agent  in  the  business.  She  contracted  to  pay  the 
plaintiff  five  hundred  dollars  (1500.00),  as  a  fee  for  his 
services,  for  the  payment  of  which  plaintiff  demanded 
security.  Being  without  means,  said  defendant  Jennie 
A.  Owen  requested  die  plaintiff  to  help  her  raise  money 
to  pay  Jiis  fee,  aud  upon  which  she  could  subsist  till  sh^ 
eould  get  money  from  her  husband's  estate.  It  "wm 
agreed  that  he  would  effect  a  loan  for  her  from  Jamei 
Kealis,  of  one  thousand  dollars  ($1,000),  of  which  amouni 
he  was  to  retain  five  hundred  dollars  ($500),  his  fee  ai 
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her  attorney,  she  agreeing  to  secure  the  loan  by  a  mort- 
gage on  her  interest  in  her  late  husband's  real  estate* 
Plaintiff,  about  this  time,  saw  Kealis,  and  told  him  he 
wanted  the  money,  and  how  it  was  to  be  secured,  who 
told  the  plaintiff  he  would  furnish  the  money. 

'^  Pursuant  to  this  arrangement,  the  plaintiff*  went  to 
Indianapolis,  on  the  7th  day  of  August,  1874,  and  met 
the  defendant  Jennie  A.  Owen,  at  which  date  she  exe- 
cuted the  note  for  one  thousand  dollars,  described  in  the 
complaint,  payable  to  said  Nealis,  and  the  mortgage  on 
said  real  estate,  which  is  a  part  of  the  complaint. 

^'The  plaintiff  returned  to  Jamestown  with  the  note 
and  mortgage,  and  deposited  them  in  his  office,  and  went 
on  a  business  tour  to  the  State  of  Kentucky.  Immedi- 
ately on  his  return  home,  he  took  the  note  and  mortgage 
and  went  to  Lebanon,  Indiana,  and,  on  the  2l8t  of  Au- 
gust, 1874,  presented  them  to  Nealis  and  asked  him  for 
the  money.  Nealis  told  plaintiff*  he  did  not  know  the 
woman,  or  about  the  title  to  the  land,  and  declined  to 
advance  the  money  to  the  defendant  Jennie  A.  Owen, 
upon  the  mortgage,  but  said  he  would  let  the  plaintiff 
have  the  money,  taking  plaintiff's  individual  note,  and 
would  assign  the  note  and  mortgage  of  defendant  Jennie 
A.  Owen  to  plaintiff',  to  which  plaintiff  assented. 

^^  ^NTealis  thereupon  let  the  plaintiff'  have  five  hundred 
dollars,  cash,  taking  his  note  therefor,  and  gave  him  an 
extension  on  another  five-hundred -dollar  note,  which  he 
already  held  against  plaintiff.  Five  hundred  dollars  was 
all  the  money  advanced  to  plaintiff*  by  Nealis. 

<'  Plaintiff'  has  since  repaid  this  money,  five  hundred 
dollars,  to  Nealis,  and  taken  up  the  note  he  then  gave  for 
it.  Of  this  five  hundred  dollars,  he  paid  small  sums  to 
the  defendant  Jennie  A.  Owen,  at  various  times,  but  the 
aggregate  amount  of  said  sums  does  not  appear.  Plaintiff 
had  the  mortgage  recorded  on  the  1st  day  of  September, 
1874.  On  the  18th  day  of  August,  1874,  said  Jennie  A. 
Owen,  in  consideration  of  one  hundred  and  fifty  dollars, 
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paid  her  by  the  defendant  Horatio  Owen,  executed  and 
delivered  to  him,  said  Horatio,  a  quitclaim  deed,  convey- 
ing to  him  all  her  right,  title  and  interest  in  and  to  the 
premises  described  in  said  mortgage. 

"Before  the  death  of  said  William  B.  Owen,  to  wit,  on 
or  about  the  2d  day  of  June,  1874,  his  wife,  the  said 
defendant  Jennie  A.  Owen,  abandoned  her  said  husband, 
without  cause  to  justify  her  so  doing,  and  never  returned 
to  his  home.  During  a  time  immediately  preceding  said 
abandonment,  said  Jennie  A.  Owen  was  guilty  of  various 
acts  of  adultery  with  one  James  P.  Miller,  and  said 
abandonment  was  pursuant  to  an  arrangement  with  said 
Miller,  who  preceded  her  to  Indianapolis  and  made  ar- 
rangements for  a  boarding  place  for  her,  met  her  at  the 
depot  and  conducted  her  to  said  boarding-house.  At  the 
time  of  the  death  of  said  William  B.  Owen,  said  Jennie 

A.  Owen  was  at  the  house  to  which  said  Miller  conducted 
her,  and,  although  not  living  with  said  Miller,  was  main- 
tained by,  and  continued  her  adulterous  intercourse  with, 
him. 

"And  from  the  foregoing  facts,  the  court  finds  the  fol- 
lowing conclusions  of  law : 

"  1st.  That  said  defendant,  Jennie  A.  Owen,  took  no 
interest  in  said  real  estate,  upon  the  death  of  said  William 

B.  Owen,  as  his  widow,  but  that  said  real  estate  descended 
to  the  two  children  of  said  marriage. 

"  2d.  That  upon  the  death  of  said  posthumous  child, 
said  Jennie  A.  Owen  inherited  the  fourth  part  of  said 
real  estate,  as  its  heir  at  law. 

"  8d.  That  the  mortgage  executed  by  said  Jennie  A. 
Owen,  to  said  Nealis,  never  became  operative  and  effective 
to  create  a  lien  upon  said  real  estate ;  1st,  because  the 
same  was  not  delivered  to  said  Nealis  till  the  21  st  day  of 
August,  1874,  after  the  conveyance  of  said  Jennie  A. 
Owen  to  said  Horatio  Owen;  and  2nd,  because  said 
If  ealis  never  did  accept  said  mortgage,  or  make  any  ad- 
vancement upon  its  security,  and  took  thereby  no  interest 
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in  or  lien  upon  said  real  estate,  which  he  could  aflsign  to 
the  plaintiff.  Livinqbton  Howland,  Judge. 

'^To  which  findings  of  fact,  and  concluBions  of  law 
thereon,  the  plaintiff  excepts." 

The  court  rendered  judgnient  for  the  plaintiff,  on  the 
note,  and  a  decree  cancelling  the  mortgage  as  void,  in 
accordance  with  the  prayer  of  one  of  the  paragraphs  of 
answer  by  way  of  counter-claim. 

The  plaintiff  below  \r  the  appellant  in  this  court. 

The  rulings  of  the  court  upon  the  demurrers  to  para<- 
^aphs  of  answers,  and  the  conclusions  of  law  upon  the 
facts  found  by  the  court,  are  assigned  for  errors,  in  this 
court. 

We  will  first  examine  the  question  as  to  the  interest  of 
Jennie  A.  Owen  in  the  real  estate. 

It  appears  that  William  B.  Owen  was  the  owner  of  the 
land  in  question,  on  the  12th  day  of  June,  1874;  that,  on 
the  2d  day  of  that  month,  his  wife,  said  Jennie,  abaa^ 
.doi3/ed  him,  without  cause,  and  was,  at  the  time  of  hiB 
death,  living  in  adultery,  in  the  city  of  Indianapolis,  In- 
diana ;  that  the  mortgage  sued  on  is  dieted  on  the  7th  day  of 
August,  1874,  the  day  it  was  signed  and  acknowledged; 
Mid  that,  on  the  18th  day  of  August,  1874,  said  Jennie  exe- 
cuted a  deed  for  her  interest  ifi  the  real  estate  of  her  de>- 
isaased  husband,  being  the  real  estate  described  in  the 
mortgage,  to  Horatip  Owen,  one  of  the  defendants  in  thii 
^t. 

Section  32  of  oqr  statute  of  descents,  1  B.  S.  1876,  p. 
413,  enacts,  that, 

<<  If  a  wife  shall  have  left  her  husband,  and  shall  be 
living  at  the  time  of  his  death,  in  adultery,  she  shall  take 
no  part  of  the  estate  of  her  husband." 

It  is  claimed  that  this  statutoiy  enactment  does  not 
embrace  a  case  like  the  present. 

We  think  it  would  be  in  disregard  of  the  true  intent 
and  meaning  c^*  this  section  of  the  statute, — would,  in 
£ict)  render  it  nugatory,  to  give  it  a  construction   that 
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would  exclude  from  its  operation  such  cases  as  the  one 
now  before  us.  See  Gaylor  v.  McHenry,  16  Ind.  388; 
^uiffer  V.  Richard8orC8  AdmWj  27  Ind.  122. 

The  language  of  the  section  will  be  noted.  It  does  not 
fl{)ecify  how  or  where  the  wife  shall  be  living  in  adultery ; 
it  does  not  say  that  she  shall  be  living  in  adultery  with 
some  particular  person,  at  some  particular  place;  but, 
only,  that  she  shall  be  living  ifi  adultery.  In  this  case, 
she  was  living  in  a  room  provided  for  her  by  her  para- 
mour, in  which  she  was  supported  by  him,  and  where  he, 
and  probably  other  men,  had  habitual  illicit  intercourae 
with  her.  Living  in  adultery  means  living  m  the  prac 
tice  of  adultery.  In  this  case,  the  evidence  shows  that 
she  was  living  in  the  continuous  practice  of  open  adul- 
tery. If  it  does  not  show  a  living  by  her  in  open  adul- 
tery, it  will  be  difficult  to  find  a  case  of  such  living. 

This  point  being  established,  it  follows  that  Jennie  A. 
Owen  took  nothing  of  her  husband's  real  estate.  But  it 
appears,  by  the  special  findings,  that  one  of  his  and  her 
children  died  on  the  12th  of  August,  18T4,  from  which 
child  the  law  did  not  disable  her  to  inherit.  She  took  a 
fourth  part  of  said  real  estate  from  the  deceased  child. 
On  that  part,  her  valid  conveyances  would  operate ;  and 
if  tlie  mortgage  was  a  valid  instrument,  it  attached  as  a 
lien  upon  one-fourth  of  said  mortgaged  premises. 

Was  the  mortgage  a  valid  instrument,  in  the  hands  of 
appellant?  Jennie  A.  Owen  employed  appellant  as  her 
attorney,  and  was  to  pay  him  five  hundred  dollars.  Ap- 
pellant wanted  this  money  paid,  and  Jennie  wanted  five 
hundred  dollars  for  her  own  subsistence,  and  it  was  agreed 
that  a  thousand  dollars  should  be  borrowed  of  ^ETealis,  on 
her  note,  secured  by  the  mortgage,  signed  by  her,  on  the 
premises.  Nealis  refused  to  loan  the  money  on  the 
mortgage,  never  accepted  it  as  a  security,  and  never 
advanced  any  money  upon  it.  It  was  not  eicecuted  to 
the  appellant  to  secure  him  his  fee,  and  he  &e¥er,  so  &r 
as  appeai«,  advanced  but  a  nominal  sum  to  Jennie,  the 
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mortgagor,  for  her  support.  Under  these  circumstances, 
is  the  mortgage  a  valid  instrument,  in  the  appellant's 
hands,  as  against  the  owners  of  the  real  estate  who  con- 
test it?  As  we  have  seen,  Jennie  makes  default.  In  our 
opinion,  the  mortgage  never  came  into  being  as  an  oper- 
ative instrument.  It  was  signed,  to  be  delivered  to  the 
mortgagee,  on  his  loaning  a  sum  of  money.  The  mort- 
gagee refused  to  accept  the  mortgage  and  loan  the  money. 
He  never  acquired  any  property  in  the  mortgage,  and,  of 
course,  could  transfer  none  to  the  plaintiff.  The  mort- 
gage was  never  in  esse. 

The  conclusion  of  the  circuit  court  was  correct,  and 
the  judgment  must  be  affirmed,  with  costs. 

Affirmed,  with  costs. 


LowRBT,  Adm'r'x,  v.  The  Citt  of  Delphi. 

GniEB  AND  TowKB.— Deo^A  Oaiued  by  Negligenot, — Heading, — StrteL — Bridge. 
— Failure  to  Bepair, — Statutes  Construed, — Premrnption. — Evidenoe.^-'WabaBh 

^and  Erie  OaruU, — Deeedentt^  Estates, — In  an  action  against  a  city,  by 
the  administrator  of  a  decedent,  to  recover  damages  for  his  death,  result- 
ing from  an  injury  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant,  the  complaint  alleged,  that,  at  a  point  in  such  city,  where 
a  public  street  thereof  crossed  the  Wabash  and  Erie  Canal,  she  had  n^- 
ligently  permitted  a  bridge  across  such  canal  to  become  and  remain  so 
out  of  repair,  for  a  period  of  two  months  prior  to  and  untU  decedent's 
death,  that  it  could  not  be  traveUed  upon,  of  which  defendant's  agents 
had  notice ;  that  she  had  also  permitted  such  street  to  be  so  used,  upon 
both  sides  of  such  canal,  upon  one  side  of  such  bridge,  as  to  present  the 
appearance  of  a  fording  place  used  by  the  travelling  public ;  but  that, 
in  fact,  owing  to  excavations  in  the  bed  of  the  canal,  concealed  beneath 
the  water  thereof,  such  place  was  not  and  could  not  be  used  as  a  ford ; 
that  such  decedent,  not  knowing  of  the  danger,  and  deceived  by  such  ap- 
pearances, in  travelling  upon  such  street,  and  intending  to  cross  such  ca- 
nal, drove  his  horse,  attached  to  the  buggy  in  which  he  was  seated,  down 
such  apparent  fording  place,  into  such  canal,  where,  "  without  fault  upon 
hb  part,''  by  means  of  such  excavations,  he  received  the  injury  which 
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caused  his  death ;  that  plaintiff  waa  duly  appointed  adminiatratriz  of 
the  estate  of  the  decedent,  who  left  a  widow  and  heirs. 

Htldf  upon  demurrer,  that  the  complaint  is  sufficient. 

HeU,  also,  that,  in  the  absence  of  any  allegation  to  the  contrary,  such  city 
is  presQiDed  to  have  been  incorporated  under  the  general  law  of  this 
State  for  the  incorporation  of  cities. 

HM,  also,  that  the  complaint  shows  that  the  decedent  was  injured  at  a 
point  upon  a  public  street  of  such  city,  and  within  her  limits. 

HM,  also,  that,  under  the  6l8t  section  of  the  act  of  March  14th,  1867,  pro- 
Tiding  for  the  incorporation  of  cities,  etc.,  (1  B.  S.  1876,  p.  300,)  snch 
city  was  bound,  exclasively,  to  keep  in  repair  such  bridge  across  such 
canal. 

Hddj  also,  that  the  act  of  January  27th,  1847,  in  relation  to  the  Wabash 
and  Erie  canal,  (acts  1847,  p.  33,)  does  not  authorise  nor  bind  the  trus- 
tees thereof  to  keep  in  repair  any  bridge  across  such  canal,  upon  any 
public  street  within  the  limits  of  a  city. 

HMy  also,  that,  under  the  allegations  of  such  complaint,  including  the  one 
that  the  decedent  received  such  injuries  "  without  fault  on  his  part," 
the  plaintiff  could  introduce  eridenoe  that  such  decedent  had  been 
gulity  of  no  contributory  negligence. 

Prom  the  Carroll  Circuit  Court. 

X  H.  Gouldy  for  appellant, 

i.  j&.  McBeynold^f  for  appellee. 

HowK,  J. — In  this  action  appellant  was  plaintiff,  and 
appellee  was  defendant,  in  the  court  below.  The  com- 
plaint was  in  two  paragraphs.  Appellee  demurred  sepa- 
rately to  each  paragraph  of  the  complaint,  for  the  want 
of  sufficient  facts  therein  to  constitute  a  cause  of  action. 
These  demurrers  were  severally  sustained  by  the  court 
below,  and  to  these  decisions  appellant  excepted,  and,  de- 
clining to  amend,  judgment  was  rendered  thereon  for 
appellee,  against  appellant. 

In  this  court,  the  errors  assigned  are  these  decisions  of 
the  court  below  upon  the  demurrers,  and  they  present  for 
our  consideration  the  sufficiency  of  the  facts  stated  in 
each  paragraph  of  the  complaint  to  constitute  a  cause  of 
action. 

In  the  first  paragraph  of  her  complaint,  the  appellant 
alleged,  in  substance,  that  appellee  was,  and  for  ten  years 
last  past  had  been,  a  municipal  corporation,  duly  organ- 
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ized  undeF  the  laws  of  Indiana;  that,  on  October  10th, 
1873,  and  for  two  months  next  before  that  date,  appellee 
negligently  and  carelessly  permitted  and  suiiered  a  certain 
street  in  said  city,  known  as  Washington  street,  at  a 
point  where  said  street  crossed  the  Wabash  and  Ene 
Canal,  and  where  the  same  was  open  and  used  for  public 
travel,  to  be  and  remain  in  an  unsafe  and  dangerous  con- 
ation; that,  at  said  point,  appellee  had  permitted  the 
'bridge  over  end  across  said  canal  to  become  old  and  rot- 
ten, so  that  the  same  had  fallen  down,  and  for  said  two 
montbs  appellee  had  carelessly  and  negligently  failed  to 
^rect  another  bridge  for  the  safety  and  convenience  of 
persons  travelling  on  said  street;  that,  about  four  feet 
west  of  the  place  formerly  occupied  by  said  bridge,  on 
each  bank  of  said  canal,  and  within  the  limits  of  said 
street,  there  were  travelled  paths  of  the  width  of  the 
travelled  path  of  the  residue  of  said  street,  which  travelled 
paths  extended  into  the  water  in  said  canal,  giving  every 
appearance  of  a  ford  across  said  canal,  as  though  wagons 
and  other  vehicles  daily  passed  through  said  canal, 
QVffaereas,  said  paths  and  tracks  were  worn  and  used  by 
persons  living  in  the  immediate  neighborhood  of  said 
canal,  and  who  knew  the  depth  of  the  water  in  the  canal 
at  that  point,  and  who  merely  drove  their  wagons  and 
0Oier  vehicles  into  said  canal,  without  crossing  the  same ; 
that,  in  the  water  of  said  canal,  at  said  point,  were  large 
holes  and  excavations,  whic^h  w^re  concealed  by  the  water 
in  said  eanal  and  unknown  to  strangers,  and  particularly 
to  the  deceased,  where  the  water  was  ten  feet  in  depth 
and  more,  rendering  it  unsafe  and  dangerous  for  persons 
to  ford  or  pass  through ;  that  for  said  two  months  ap- 
pellee negligently  and  carelessly  left  said  apparent  ford 
exposed  and  open,  without  any  railings  or  barriers,  and 
without  giving  or  posting  up  notices  that  said  apparent 
ford  was  unsafe  and  dangerous,  whereby  travellers,  and 
particulaiiy  strangers,  seeing  said  apparent  ford  exposed 
and  unguarded,  were  induced  to  believe  that  said  canal 
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was  fordable  at  said  point,  and  that  said  tracks  were 
caused  by  the  public  in  fording  said  canal ;  and  appellant 
averred,  tiiat  appellee,  on  said  10th  day  of  October,  1873, 
and  for  said  two  months  prior  to  said  day,  had  full 
knowledge  of  said  defects  in  said  street,  and  of  its  dan- 
gerous condition  as  appellant  alleged.  And  appellant 
averred,  that,  on  said  10th  day  of  October,  1878,  the 
decedent,  William  A«  Lowrey,  who  then  and  there  had 
no  notice  or  knowledge  of  said  defects  and  dangers,  was 
riding  in  a  buggy  upon  and  along  said  Washington  street, 
and  at  said  place  where  sidd  street  crossed  said  canal, 
and,  in  attempting  to  ford  said  canal,  without  fault  on  his 
part,  and  by  reason  of  said  defects  in  said  street  and  the 
dangerous  and  unsafe  condition  thereof,  the  said  Lowrey 
was  greatly  injured,  hurt,  cut,  bruised,  wounded  and 
strangled,  so  that  he  then  and  there  died.  And  appellant 
averred,  that  she  had  been  duly  appointed  and  qualified  as 
administratrix  of  the  estate  of  said  William  A.  Lowrey,  by 
the  clerk  of  the  circuit  court  of  DeKalb  county,  Indiana ; 
that,  at  the  time  of  the  happening  of  the  injury  com- 
plained of,  and  at  the  time  of  the  death  of  said  William 
A.  Lowrey,  appellant  was  his  lawful  wife,  and  that  the 
decedent  also  left  surviving  him,  as  the  issue  of  his  mar* 
riage  with  appellant,  f(»ur  children,  who  were  all  infants 
of  tender  years,  and  were  all  living  at  the  time  of  the 
commencement  of  this  action. 

The  second  paragraph  of  the  complaint  contains,  in 
substance,  the  same  averments  as  the  first  paragraph,  and 
this  additional  averment :  That  the  appellee,  ^^  for  the  said 
period  of  two  months,  negligently  and  carelessly  failed  to 
repair  said  bridge,  or  to  give  notice  to  the  board  of 
trastees  of  the  Wabash  and  Erie  Canal  that  said  bridge 
across  said  canal  had  fallen  down  and  become  impass- 
able, and  failed  and  neglected  to  request  or  require  the 
said  board  of  trustees  to  repair  said  bridge,  or  to  erect 
another  bridge/' 
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And  the  appellant  demanded  judgment  against  the 
appellee  for  t^n  thousand  dollars,  and  for  other  relief. 

This  action  was  brought  under  the  provisions  of  the 
784th  section  of  our  practice  act.  That  part  of  said 
section  which  relates  to  the  subject-matter  of  this  action 
reads  as  follows : 

"  When  the  death  of  one  is  caused  by  the  wrongful  act 
or  omission  of  anothex,  the  personal  representatives  of 
the  former  may  maintain  an  action  therefor  against  the 
latter,  if  the  former  might  have  maintained  an  action 
had  he  lived,  against  the  latter  for  an  injury  for  the  same 
act  or  omission."    2  R.  8. 1876,  p.  309. 

Where,  as  in  this  case,  it  is  alleged  that  the  death  was 
caused  by  the  wrongful  omission  of  another,  it  must  ap- 
pear, clearly,  from  the  averments  of  the  complaint  or 
paragraph,  that  the  thing  omitted  caused  the  death,  that 
it  was  wrongful,  and  that  it  was  something  which  the 
other  had  the  right  and  power,  and  was  required  by  law, 
to  do. 

In  this  action,  the  appellant  has  averred,  in  each  para- 
graph of  her  complaint,  that  the  appellee  was,  and  for 
ten  years  last  past  had  been,  a  municipal  corporation, 
duly  organized  under  the  laws  of  Indiana.  It  is  not 
alleged,  however,  in  either  paragraph  of  the  complaint 
that  the  appellee,  as  such  corporation,  had  the  right  and 
power,  and  that  it  was  appellee's  duty,  under  the  law,  to 
erect  bridges  and  keep  the  same  in  good  repair,  over  the 
Wabash  and  Erie  Canal,  at  the  several  points  where  the 
appellee's  streets  might  cross  said  canal.  The  law  under 
which  the  appellee  was  incorporated  is  not  stated  in  either 
paragraph  of  appellant's  complaint.  It  has  been  held, 
however,  by  this  court,  that,  where  a  city  is  a  party  to  a 
suit,  it  will  be  presumed,  nothing  appearing  to  the  con- 
trary, that  such  city  is  incorporated  under  the  general 
law  for  the  incorporation  of  cities.  The  City  of  Logans- 
port  V.  Wright,  25  Ind.  512. 

Acting  upon  this  presumption,  in  this  case,  we  must 
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look  to  the  general  law  of  this  State,  providing  for  the 
incorporation  of  cities,  etc.,  approved  March  14th,  1867, 
(1  R.  S.  1876,  p.  267,)  as  the  law  under  which  the  appellee 
was  and  is  incorporated.  By  the  6l8t  section  of  this  gen- 
eral law,  it  was  and  is  provided  as  follows : 

"  The  common  council  shall  have  exclusive  power  over 
the  streets,  highways,  alleys  and  hridges  within  such  city, 
and  may  prescribe  the  height,  and  manner,  and  construc- 
tion of  all  such  bridges,"  etc.    1  R.  S.  1876,  p.  800. 

Under  this  law,  it  is  evident  that  the  appellee's  power, 
over  the  bridge  mentioned  in  each  paragraph  of  appel- 
lant's complaint,  was  and  is  an  exclusive  power.  Where 
such  a  power  as  this  exists,  a  corresponding  duty  necessa- 
rily results  therefrom,  to  keep  such  bridge  in  such  good 
repair  as  the  safety  and  convenience  of  the  public  may 
require.  It  is  insisted,  however,  that  the  appellee  was  not 
bound  to  rebuild  or  repair  the  bridge  in  question,  because 
it  was  a  bridge  over  a  canal  which  was  the  private  prop- 
erty of  another  corporation,  to  wit,  the  trustees  of  the 
Wabash  and  Erie  Canal,  and  that  it  was  the  duty  of  the 
latter  corporation  to  keep  said  bridge  in  good  repair. 
There  would  be  some  force  in  these  reasons  if  there  were 
any  exceptions  in  the  law  we  have  cited,  or  if  the  laws  in 
relation  to  the  Wabash  and  Erie  Canal  had  made  it  the 
duty  of  the  trustees  thereof  to  build,  rebuild,  or  keep  in 
repair,  bridges  over  said  canal,  at  the  several  places  where 
the  same  might  be  crossed  by  the  streets  of  an  incorpo- 
rated city.  But  there  is  no  exception  to  the  exclusive 
power  conferred  on  cities  by  the  general  law  for  the 
incorporation  thereof,  before  cited,  in  relation  to  or  in 
favor  of  bridges  over  canals.  Nor  do  the  laws  in  rela- 
tion to  the  Wabash  and  Erie  Canal,  or  to  the  trustees 
thereof,  make  it  the  duty  of  said  trustees  to  build,  repair 
or  rebuild  bridges  over  said  canal,  at  the  places  where  the 
same  may  be  crossed  by  any  of  the  streets  of  any  incor- 
porated city.  In  the  legislation  of  this  State  in  relation 
to  the  Wabash  and  Erie  Canal,  by  the  last  section  of  the 
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act  approved  January  27th,  18479  it  was  provided,  ^^  That 
the  said  trustees  shall  erect,  construct,  and  keep  in  good 
repair,  suitable  bridges  over  all  State  and  county  roads 
crossing,  or  that  may  hereafter  cross  said  Wabash  and 
Erie  Canal."    Acts  of  1847,  p.  88. 

But  we  do  not  find  any  provision,  in  that  or  any  other 
act  of  this  State,  making  it  the  duty  of  said  trustees  to 
''  erect,  construct,  and  keep  in  good  repair,  suitable 
bridges"  over  said  canal,  at  street-crossings  in  cities  or 
towns,  along  the  line  of  said  canal, — and,  therefore,  we 
conclude  that  such  a  duty  is  not  now,  and  never  was, 
imposed  upon  the  corporation  owning  or  oontrolling  said 
canal. 

It  is  insisted  also,  by  appellee's  counsel,  as  to  eadi 
paragraph  of  the  complaint,  that  the  demurrer  thereto 
was  properly  sustained,  because,  it  is  said^  it  was^not 
alleged  in  either  paragraph  that  the  Wabash  i^d  Erie 
Canal,  at  the  place  where  the  appellant's  intestate  was 
drowned,  was  within  the  corporat<e  limits  of  the  city 
of  Delphi,  or  within  the  limits  of  a  street  of  said  city. 
We  think,  that  these  matters  appear  with  sufficient  cer- 
tainty in  each  paragraph  of  the  complaint,  although 
not  alleged  in  so  many  words.  It  is  averred  in  each 
paragraph,  that  there  was  a  street  in  said  city,  called 
Washington  street,  which  crossed  said  canal,  and  that 
at  the  place  of  crossing  there  was  a  bridge,  which  waa 
out  of  repair  and  unsafe,  and  that  by  the  side  of  this 
bridge,  within  the  limits  of  the  street^  the  appearanoee 
on  each  bank  of  the  canal  indicated  that  the  canal  was 
there  forded  by  carriages  and  other  vehicles,  and  that  at 
that  place  the  appellant's  intestate  was  drowned.  These 
averments  show  with  reaaonable  certainty,  sufficient  on 
demurrer,  that  the  locus  in  quo  was  within  the  limits  of  a 
street  m  said  city,  and,  of  course,  within  the  corporate 
limits  of  said  city. 

Again,  the  aj^llee  insists,  that,  although  the  appellant 
has  averred  in  each  paragraph  of  her  complaint,  that  her 
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intestate  lost  his  life,  '^  without  fault  on  his  part,"  through 
the  carelessness  and  negligence  of  the  appellee, — ^yet, 
that  the  other  averments  of  each  paragraph  show  affirm- 
atively that  the  decedent  was  guilty  of  such  contributory 
negligence,  as  would  prevent  a  recovery  in  this  action. 
We  do  not  think  so.  In  our  opinion,  if  the  appellant 
should  prove  all  the  other  allegations  of  either  paragraph 
of  her  complaint,  on  the  trial,  and  should  then  establish 
by  a  preponderance  of  evidence  that  her  intestate  so 
lost  his  life,  "  without  fault  on  his  part,"  she  would  be 
entitled  to  a  verdict  in  her  favor,  if  no  other  matters  were 
shown  affirmatively,  by  way  of  defence. 

The  facts  stated  in  each  paragraph  of  appellant's  com- 
plaint were  sufficient  to  constitute  a  cause  of  action,  and, 
in  our  opinion,  the  court  below  erred  in  sustaining  the 
appellee's  demurrer  thereto. 

The  judgment  is  reversed,  at  the  appellee^s  costs,  and 
the  cause  remanded,  with  instructions  to  the  court  below 
to  overrule  the  appellee's  demurrer  to  each  paragraph  of 
the  complaint,  and  for  further  proceedings,  etc. 


Stbabns  v.  Dubois. 

£vD>mrcB. — Ckmmfonee, — Gofuideraiion,^ln  an  a  enit  to  recover  for  the 
price  of  land  sold  and  conveyed  by  the  plaintiff,  to  the  defendant,  the 
cooaideration  expressed  in  the  deed  of  conveyance  may  be  contradicted 
by  parol  evidence. 

Saxk — Qwmiwn  VaUhaJt, — ^Where,  in  action  to  recover  for  the  price  of 
property  sold  by  the  plaintiff  to  the  defendant,  the  complaint  contains 
one  paragpraph  based  on  a  special  contract,  and  another  on  the  ^uotiftMii 
vaiUbat^  under  the  latter  the  plaintiff  may  introduce  evidence  in  chief  of 
the  value  of  such  property. 

Bamb. — AdandmoM, — JVodice. — ^Where,  in  such  cause,  under  an  alleged 
special  contract  as  to  such  price,  differing  from  that  set  up  by  the  plain- 
tiff, the  defendant  has  testified  in  support  thereof,  and  in  contradiction 
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of  the  testimony  of  the  plaintiff^  the  latter,  at  the  conclusion  of  the  evi- 
dence for  the  defendant,  may  then  introduce  evidence  of  declarations  by 
the  defendant  as  to  such  contract,  differing  from  his  own  testimony,  and 
agreeing  with  that  of  the  plaintiff. 
Pleadiko. — Same  Cause  of  Actum  tn  Different  Formg. — ^The  same  cause  of 
action  may  be  stated  in  several  di^rent  forms,  in  as  many  difierent  par- 
agraphs of  a  pleading,  in  order  to  meet  every  probable  phase  of  the 
evidence  to  be  given  thereunder. 

From  the  Franklin  Circuit  Court. 

W.  Morrow,  N.  Truster  and  J.  A.  Henn/y  for  appellant. 
J.  C.  Mclntoshy  for  appellee. 

Perkins,  J. — Suit  by  appellant,  against  appellee,  for  the 
price  and  value  of  land  sold  and  conveyed.  The  com- 
plaint contained  three  paragraphs,  two  on  special  con- 
tracts, and  one  on  the  quantum  valebat  The  appellant 
answered  in  four  paragraphs,  each  to  the  whole  complaint ; 
the  first  being  the  general  denial;  the  second  averring 
that  the  three  paragraphs  of  the  complaint  were  all  based 
upon  one  transaction,  and  that  the  land  mentioned  was 
sold  by  the  acre^  at  sixty  dollars  per  acre,  be  the  quantity 
more  or  less,  which  was  to  be  ascertained  by  a  survey,  etc.; 
the  third,  payment ;  and  the  fourth,  set-oft'.  • 

Reply  in  denial. 

Trial  by  jury,  verdict  for  appellee,  new  trial  denied  and 
judgment  on  the  verdict. 

On  the  trial,  the  appellant  gave  in  evidence  the  deed 
executed  by  himself  to  appellee,  which  recited  the  consid- 
eration to  be  forty-five  hundred  dollars,  and  described  a 
tract  of  land,  by  metes  and  bounds,  and  as  containing 
sixty  acres,  more  or  less. 

He  then  testified,  as  a  witness,  that  he  had  sold  the  land 
to  appellee  for  forty-five  hundred  dollars,  detailing  the 
terms  of  payment,  stating  how  much  had  been  paid,  and 
how  the  payment  was  made. 

Before  the  appellant  closed  his  evidence  in  chief,  he 
ofiered  witnesses  to  prove  the  value  of  the  land  sold,  but 
the  appellee  objected,  and  the  court  sustained  the  objec- 
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tion,  and  refused  permission  to  make  such  proof,  and 
appellant  excepted. 

The  appellee,  defendant,  then  gave  his  evidence  to  the 
jury.  It  tended  to  prove  that  the  price  at  which  the  land 
was  sold  and  purchased  was  sixty  dollars  an  acre.  The 
appellee  was  one  of  his  own  witnesses.  On  cross-exam- 
ination he  stated  that  appellant  told  him  he  must  say, 
when  asked  what  price  he  paid  per  acre,  that  it  was 
seventy-five  dollars ;  "  I  told  him  I  would  not  tell  what 
was  not  true.  He  then  said,  if  Fry  knew  I  [defendant] 
was  getting  my  part  of  the  farm  for  lead  than  seventy-five 
dollars  per  acre,  it  would  blow  up  the  trade;  that  I  was 
trading  the  land  I  got  of  him  for  forty  acres  of  the  Davis 
land,  and  it  would  cost  me  seventy-five  dollars  an  acre, 
and  that  I  could  say  to  Fry,  that,  in  the  long  run,  it  would 
cost  me  all  of  seventy-five  dollars  per  acre,  and  a  little 
more.  I  may  have  said  something  to  Fry  about  seventy- 
five  dollars  per  acre,  but  I  was  only  to  pay  sixty  dollars 
per  acre  for  the  fifty  acres,  and  one  hundred  and  fifty 
dollars  off,  and  sixty  dollars  for  the  strip ;  and  the  amount 
of  the  purchase-money  was  to  be  ascertained  by  accurate 
measurement  of  the  land,  the  number  of  acres  was  to  be 
multiplied  by  sixty  dollars  per  acre,  and  I  to  have  one 
hundred  and  fifty  dollars  off  for  the  trade." 

After  the  appellee  had  closed  his  evidence,  the  appellant 
ottered  to  prove,  by  competent  witnesses,  then  in  court 
and  named  to  the  court  and  sworn  for  the  purpose,  that, 
in  a  conversation  with  appellee,  at  the  time  the  trade 
for  the  land  in  question  was  being  closed,  appellee  stated 
to  said  witnesses  that  he  was  to  pay  appellant  seven- 
ty-five dollars  an  acre  for  the  land,  and  that,  in  another 
conversation,  after  the  sale  was  accomplished,  he  stated 
to  them  that  seventy-five  dollars  an  acre  was  the  price 
he  did  pay ;  but,  on  objection  by  the  appellee,  the  court 
refused  to  permit  said  witnesses  to  testify  to  said  conver- 
sations, to  which  refusal  the  appellant  excepted. 

The  court  refused  the  following  instruction : 
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**  Th«  plaintiff  aeke  the  court  to  instruct  the  jury,  that^ 
under  the  issues  in  this  cause,  the  deed  offered  in  evidence 
by  the  plaintiff  is  the  evidence  by  which  they  are  to  be 
governed  in  ascertaining  the  land  sold  and  the  amount 
for  which  it  was  sold."  Which  instruction  the  court  re- 
•fosed  to  give,  and  the  appellant  excepted. 

Appellant  also  excepted  to  the  testimony  of  the  appel- 
4ee^  showing  a  consideration  differing  in  amount  from  that 
stated  in  l^e  deed. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
for  error,  and  this  assignment  brings  before  us  all  the 
pounds  for  a  new  trial,  mentioned  in  the  motion  therefot. 
Two  of  them,  which  are  insisted  upon,  are, 

let.  Admitting  evidence  touching  the  actual  eonsid- 
eration  of  the  deed;  and, 

2d.  Refusing  the  instruction  asked  upon  that  point, 
which  is  copied  above. 

The  court  did  not  err  in  admitting  evidence  in  respect 
to  the  consideration  for  the  deed,  nor  in  refusing  the  in* 
structiOn  asked. 

"  Parol  evidence  may  be  introduced  to  show  that  the 
consideration  has  not  been  paid,  or  that  it  is  more  or  lees 
than  the  amount  specified,  notwithstanding  the  recital  of 
the  amount  and  the  acknowledgment  of  its  receipt  in 
the  deed ;  not  for  the  purpose  of  defeating  the  convey- 
Imce,  but  to  fix  the  amount  of  the  consideration.  3 
Wasbb.  Real  PW)p.  827;  Grout  v.  Townsend,  2  Hill,  N. 
T,,  554.  Parol  evidence  may  be  given  to  show  the  real 
consideration  of  a  deed,  and  that  the  purchaser  took  the 
conveyance  subject  to  incumbrances  and  agreed  to  dis- 
charge them  in  addition  to  the  consideration  stated  in  the 
deed.  AUen  v.  Lee^  1  Ind.  58 ;  Bockhill  v.  Spraggs^  9 
Ind.  80;  Pitman  v.  Conne7\  27  Ind.  837;  Robiniua  v. 
Lister,  80  Ind.  142."    McIM  v.  Gunn,  48  Ind.  315. 

Two  other  grounds,  ailleged  in  the  motion  for  a  new 
trial,  were,  the  reftisal  of  the  court  to  admit  proof  of  the 
value  of  the  land  under  the  quarawm  vdiebat  pai^graph, 
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and  the  refusal  to  admit  proof  of  the  admisBions  or 
declarations  of  the  appellee  as  to  the  amount  per  acre  he 
was  to  pay  for  the  land.  It  will  be  observed  that  sevea- 
tj-five  dollars  per  acre  would  give  an  aggregate  price  of 
forty-five  hundred  dollars  for  the  sixty  acres,  the  amount 
named  in  the  deed  as  the  consideration.  It  would  seem 
that  the  testimony  offered  under  the  quantum  valebat 
paragraph  should  have  been  admitted.  The  fact  that  the 
parties  each  denied  the  special  contract  asserted  by  the 
other,  certainly  rendered  it  uncertain  whether  any  could 
be  proved,  and  it  was  to  meet  just  such  cases  that  this 
safety-valve,  as  Mr.  Chitty  calls  it,  of  several  counts  in  a 
declaration,  paragraphs — according  to  the  code  nomencla- 
ture,— of  a  complaint,  was  devised.  1  Chit  PL,  16  Am. 
Ed.,  p.  424. 

Gould,  in  his  Treatise  on  Pleading,  thus  states  the  rea- 
son for  several  counts  in  a  declaration,  corresponding  to 
several  paragraphs  in  a  complaint,  p.  159,  sec.  4 : 

^<  One  object  proposed,  in  inserting  two  or  more  counts 
in  one  declaration,  when  there  is  in  fact  but  one  cause 
of  action,  is,  in  some  cases,  to  guard  against  the  danger 
of  an  insufficient  statement  of  the  cause,  where  a  doubt 
exists  as  to  the  legal  sufficiency  of  one  or  another  of  two  or 
more  different  modes  of  declaring.  But  the  more  usual  end 
proposed,  in  inserting  more  than  one  count,  in  such  a  case, 
is  to  accommodate  the  statement  of  the  cause,  as  far  as 
may  be,  to  the  possible  state  of  the  proof  to  be  exhibited 
on  the  trial :  or  to  guard,  if  possible,  against  the  hazard 
of  the  proof's  varying  materially  from  the  statement  of  the 
eause  of  action :  so  that  if  one  or  more  of  the  several 
counts  should  not  be  adapted  to  the  evidence,  some  other 
of  them  may  be  so." 

We  think  the  court  erred  in  refusing  to  admit  evidence 
of  the  value  of  the  land. 

We  also  think  the  court  erred  in  refusing  to  admit  evi- 
dence of  the  admissions  of  the  appellee,  as  to  what  he  was 
to  pay  for  the  land.    He  had  answered  specially  that  the 
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price  he  was  to  pay  for  it  was  sixty  dollars  an  acre.  The 
appellant  had  replied  in  denial.  Thus  was  formed  one  of 
the  issues  to  be  tried.  The  appellee  had  given  evidence 
tending  to  establish  the  truth  of  his  averment.  His  ad- 
missions to  the  contrary  tended,  in  the  language  of  some 
of  the  books,  to  "  cut  down "  his  evidence,  not  as  im- 
peaching the  witness,  but  as  the  admissions  of  a  party, 
— generally  evidence  against  himself. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 


ITooN  ET  AL.  V.  Lanahan  et  al. 

SuFBEME  ConBT. — I\xieHce,-^-BiU  of  ExceptwM. — Evidence, — ^Where,  from 
the  record  on  appeal  to  the  Supreme  Court,  it  in  apparent  that  all  the 
eyidence  given  on  the  trial  of  the  cause  is  not  contained  in  the  bill  of 
exceptions,  the  yerdict  or  finding  below  will  not  be  disturbed  on  a  ques- 
tion as  to  the  sufficiency  of  the  evidence  to  sustain  it. 

Same. — Weight  (/  Evidefnce, — the  verdict  of  a  jury  will  not  be  disturbed, 
on  appeal  to  the  Supreme  Court,  on  the  mere  weight  of  evidence. 

From  the  Jennings  Circuit  Court. 

S.  E,  Perkins^  Jr.,  for  appellants. 

J.  D.  New  and  T.  C.  BatchdoVy  for  appellees. 

HowK,  J. — This  cause  was  commenced  before  the 
board  of  commissioners  of  Jennings  county,  Indiana, 
by  the  filing  of  a  petition  by  the  appellees,  addressed  to 
said  board  of  commissioners,  praying  therein  for  the  loca- 
tion of  a  certain  public  highway,  particularly  described, 
in  Vernon  township,  of  said  Jennings  county.  Such 
proceedings  were  afterwards  had  on  said  petition,  before 
said  board  of  commissioners,  as  resulted  in  an  order  of 
said  board,  overruling  a  motion  by  the  appellant  Patrick 
Noon,  to  dismiss  said  petition,  and  appointing  viewers  to 
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examine  the  proposed  highway,  and  to  report  to  the 
hoard  whether  it  would  or  would  not  he  of  puhlic 
utility.  And  afterwards  the  aaid  viewers  made  a  report  to 
said  board  of  the  exact  location  of  the  proposed  puhlic 
highway,  and  that  it  would  he  of  public  utility.  The  ap- 
pellant Koon  then  moved  the  board  to  dismiss  the  report 
of  the  viewers,  which  motion  was  overruled.  And  the 
appellant  Noon  then  presented  a  remonstrance  to  the 
board,  setting  forth  therein  that  the  proposed  highway 
was  not  of  public  utility,  and  that  he  would  be  damaged 
thereby,  and  praying  for  the  appointment  of  reviewers  to 
assess  his  damages,  etc.  Thereupon  the  board  appointed 
reviewers,  who  subsequently  reported  to  the  board  that 
they  had  examined  the  proposed  highway,  and  that  it 
was  of  public  utility.  And  the  appellant  Koon  moved 
the  board  to  dismiss  the  report  of  the  reviewers,  which 
motion  was  overruled.  On  the  separate  petitions  of  each 
of  the  appellants,  separate  viewers  were  appointed  by  the 
board  to  ascertain  and  report  the  damages,  if  any,  sus- 
tained by  each  of  them,  by  the  location  and  opening  of 
the  proposed  highway.  These  reports  were  made,  but 
neither  of  the  appellants  were  satisfied  therewith.  Each 
of  the  appellants  moved  the  board  to  set  aside  the  report 
in  his  case,  and  to  appoint  other  viewers  to  assess  his 
damages,  but  these  motions  were  severally  overruled. 
And  the  board  then  made  an  order  for  the  location  and 
opening  of  the  proposed  highway,  from  which  order  the 
appellants  appealed  to  the  court  below. 

After  several  motions  had  been  made  and  overruled  in 
the  court  below,  the  cause  was  there  tried  by  a  jury,  and 
a  verdict  was  returned  to  the  effect  that  the  proposed 
highway  would  be  of  public  utility,  and  that  neither  of 
the  appellants  would  be  damaged  thereby.  On  written 
causes  filed,  the  appellants  jointly  moved  the  court  below 
for  a  new  trial,  which  motion  was  overruled,  and  to  this 
decision  the  appellants  excepted.     And  a  judgment  was 
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rendered  by  the  court  below,  in  accordance  with  the  ver- 
dict, from  which  this  appeal  is  now  prosecuted. 

In  this  court,  the  appellants  have  assigned,  jointly  and 
separately,  the  following  alleged  errors : 

Ist.  The  court  below  erred  in  overruling  the  motion 
to  dismiss  the  petition,  and  set  aside  the  report  of  the 
reviewers;  and, 

2d.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

There  is  really  no  question  presented  for  our  considera- 
tion, by  the  record  of  this  cause,  or  by  the  alleged  errors 
the  appellants  have  assigned  thereon.  There  was  no  mo- 
tion made  in  or  overruled  by  the  court  below,  to  dismiss 
the  petition  and  set  aside  the  report  of  the  reviewers.  If 
there  was,  the  record  wholly  fails  to  disclose  it.  And  it 
is  very  certain  that  there  was  no  bill  of  exceptions,  con- 
taining any  motion  or  the  action  of  the  court  thereon, 
filed  in  the  court  below. 

The  causes  for  a  new  trial,  assigned  by  appellants  in 
their  motion  for  that  purpose,  were,  that  the  verdict  of 
the  jury  was  not  sustained  by  sufficient  evidence,  and  that 
such  verdict  was  contrary  to  law. 

There  are  several  reasons,  why  the  decision  of  the 
court  below,  in  overruling  the  appellants^  motion  for  a 
new  trial,  ought  not  to  be  disturbed  by  this  court.  In 
the  first  place,  it  is  by  no  means  certain,  that  the  bill  of 
exceptions,  set  out  in  the  record,  contained  all  the  evi- 
dence before  the  court  and  jury  on  the  trial  of  this 
cause.  On  the  contrary,  it  is  evident,  we  think,  from  the 
record,  that  all  the  evidence  before  the  jury  is  not  in  the 
bill  of  exceptions.  In  the  outset  of  the  bill  of  excep- 
tions, is  this  statement : 

"  It  was  agreed  that  all  papers  in  the  case,  proper  to 
be  used  legally  as  evidence,  be  regarded  as  in  evidence." 

In  our  opinion,  there  were  no  "papers  in  the  case, 
proper  to  be  used  legally  as  evidence ; "  but  if  the  court 
below  thought  otherwise,  and  any  of  the  "  papers  in  the 
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case ''  were  used  as  evidence  on  the  trial,  and  it  is  fair  to 
presume,  from  the  agreement  cited,  that  some  of  the 
papers  were  so  used,  it  is  very  certain  that  the  paper  or 
papers,  so  used,  were  not  set  out  in,  nor  in  any  manner 
made  part  of,  the  said  bill  of  exceptions. 

In  the  second  place,  it  is  the  law,  so  well  settled  by  the 
decisions  of  this  court  that  it  needs  no  citation  of  author- 
ities to  support  it,  that  where,  as  in  this  case,  there  was 
evidence  adduced  on  the  trial  tending  to  sustain  the 
verdict  of  the  jury,  this  court  will  not  disturb  the  de- 
cision of  the  court  below,  on  the  mere  weight  of  the 
evidence. 

And  in  the  third  place,  we  have  read  the  evidence  on 
the  trial,  as  the  same  is  set  out  in  the  record ;  and,  in  our 
opinion,  the  preponderance  of  that  evidence  fully  sus- 
tained the  verdict  of  the  jury. 

We  find  no  error  in  the  record. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellants. 


Emmxbsok  v.  Mabvbl,  bt  her  next  fkiekd,  Marvel. 

Slaitder. —  Worda  not  AetumaHe  Per  Se, — How  made  AetUmahl^. — Pt^ading. 
— Words,  not  actionable  per  «e,  spoken  of  the  chastity  of  a  woman,  may 
be  shown  to  have  been  spoken  in  an  actionable  sense,  by  an  averment, 
either,  Ist,  that  they  were  iniendedj  when  used,  to  impute  to  her  a  want 
of  chastity,  or,  2d,  that,  in  the  place  where  and  at  the  time  when  used, 
their  common  meaning  was  such  as  to  render  them,  in  that  locality,  ac- 
tionable per  ae. 

Same. — ^That  "  she  was  getting  fat,"  and  that  "  some  one  had  slipped  up 
on  the  blind  side  of  her,''  spoken  of  an  unmarried  woman,  are  not  act- 
ionable per  96, 

Samb. — CoUoqwittm, — Words,  not  actionable  p«r  se,  and,  to  render  them 
actionable,  requiring  the  use  of  a  colloquium  and  innuendo,  are  there- 
by sufficiently  shown  to  have  been  used  in  the  hearing  of  another. 

Same. — ^Words  not  actionable  p«r  ae,  set  out  in  a  complaint  for  slander 
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with  an  averment,  that,  in  the  place  where  and  at  the  time  when  used, 
they  had  an  actionable  meaning,  are,  prima  faciei  presumed  to  have  been 
so  intended  and  understood,  without  its  being  so  alleged. 

Same.— Pleading. — Arrest  of  Judgmeni. —  Venue. — Where,  in  an  action  for 
slander,  for  the  speaking  of  words  not  actionable  per  se,  the  complaint  con- 
tains a  sufficient  colloquium  and  innuendo,  and  the  necessary  averment, 
that,  at  the  place  where  and  the  time  when  spoken,  they  had  a  provincial, 
actionable  meaning,  but  does  not  name  such  place,  such  omission  does 
not  render  it  bad  on  motion  in  arrest  of  judgment. 

Sake  —  Wordx  Aetionahle  Per  Se, — Evidence. — That  words,  actionable  per  9e, 
were  spoken  in  the  hearing  of  a  third  person  need  not  be  alleged  in  the 
complaint,  but  must  be  proved  on  the  trial,  in  an  action  for  slander. 

Same. — ConslUulional  Law. — Title  of  Act. — The  statute  of  this  state,  author- 
ising an  action  for  slander  for  words  charging  a  woman  with  whoredom, 
is  not  unconstitutional  for  want  of  a  proper  title. 

From  the  Gibson  Circuit  Court. 

D.  F.  JEmbreey  for  appellant. 

C  A,  Buskirk  and  W.  H.  TVippet,  for  appellee. 

Pekkins,  J, — Complaint  for  slander.  Answer,  general 
denial.  Trial.  Verdict  for  the  plaintiff,  for  three  hundred 
and  fifty-four  dollars.  Motion  in  arrest  of  judgment, 
overruled.  Exceptions,  and  judgment  on  the  verdict.  No 
bill  of  exceptions.  The  motion  in  arrest  is  substantially 
as  follows : 

1st.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ; 

2d.  It  does  not  show  a  speaking  of  the  words  within 
the  State  of  Indiana; 

8d.  It  does  not  show  the  speaking  of  the  words  within 
the  presence  or  hearing  of  any  person ; 

4th.  It  does  not  allege  that  the  words  spoken  were 
ever  published ;  and, 

5th.  It  docs  not  allege  the  speaking  of  the  words  in 
the  presence  or  hearing  of  any  person  having  knowledge 
of  their  alleged  provincial  meaning,  or  that  they  were 
spoken  by  the  defendant  in  their  alleged  provincial 
sense. 

The  case  is  brought  to  this  court  upon  the  alleged 
error  in  overruling  the  motion  in  arrest  of  judgment,  and 
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presents  the  single  question,  is  the  complaint  in  the  cause 
good  on  such  motion  ? 

It  will  be  proper  to  set  forth  the  complaint  in  this 
opinion.    It  is  as  follows : 

"Abigail  Marvel,  plaintift',  an  infant,  by  her  next  friend, 
Wesley  Marvel,  whose  written  consent  thereto  is  here- 
with filed,  complains  of  Josephus  Emmerson,  defendant, 
and  says  that  she,  the  plaintiff,  Abigail,  is  an  unmarried 
female,  and  is  and  always  has  been  a  person  of  good 
character,  and  honest  and  chaste  in  all  her  deportment, 
and,  until  the  committing  of  the  grievances  by  the  defend- 
ant, hereinafter  set  forth,  the  plaintiff  had  never  been 
suspected  of  the  crime  of  fornication,  or  any  other  dis- 
graceful, lascivious  or  unchaste  act ;  yet  the  defendant,  well 
knowing  the  premises,  but  maliciously  intending  to  ruin 
the  plaintiff's  fair  name  and  reputation,  and  bring  her  into 
public  infamy,  disgrace  and  scandal,  on  the  —  day  of 
September,  1872,  spoke  of  and  concerning  the  plaintiff  the 
following  false,  defamatory  and  slanderous  words  :  that  is 
to  say; '  She '  [the  plaintiff*,  Abigail,  meaning]  ^  was  getting 
fat ;  some  one  had  slipped  up  on  the  blind  side  of  her,' 
[the  plaintiff*  meaning]  and  meaning  then  and  thereby, 
and  by  the  use  of  said  words,  to  charge  the  plaintift*  with 
fornication,  and  with  being  pregnant  with  a  bastard  child. 
And  again :  '  She '  [the  plaintiff,  Abigail,  meaning]  *  was 
getting  fat,'  (meaning  that  the  plaintiff  had  been  guilty  of 
fornication,  and  that  she  was  then  pregnant  with  a  bastard 
child) ;  ^  some  one  had  slipped  up  on  the  blind  side  of  her,' 
[the  plaintiff'  meaning,  and  meaning  that  some  man  had 
had  illicit,  carnal  intercourse  with  the  plaintiff*].  And  plain- 
tiff* avers  that  the  defendant  intended,  by  the  use  of  said 
words,  to  charge  the  plaintiff  with  fornication,  whoredom, 
and  with  having  had  carnal  intercourse  with  some  man,  and 
that  she  was,  at  the  time  of  the  uttering  of  said  words, 
pregnant  with  a  bastard  child.  And  said  plaintiff'  avers 
that  said  words,  when  taken  together,  at  the  time  and  place 
where  said  words  were  used  by  the  defendant,  had  a 
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provincial  meaning,  viz.,  that  the  female  of  whom  they 
should  be  spoken  had  been  guilty  of  fornication,  and  was 
pregnant  with  a  bastard  child.     Wherefore,"  etc. 

We  may  observe,  at  this  point,  that  it  is  not  generally 
necessary  to  the  sufficiency  of  a  complaint  for  slander 
that  it  should  aver  a  speiJcing  of  the  words  within  the 
State  in  which  the  suit  is  brought.  The  action  for  slander 
is  transitory.  Offutt  v.  Earlywine^  4  Blackf.  460 ;  LinviUe 
v.  JEarhfwine^  4  Blackf  469. 

In  considering  as  to  the  sufficiency  of  the  complaint, 
the  first  question  decided  may  properly  be,  are  the  words 
alleged  to  have  been  spoken  by  the  defendant,  of  the 
plaintiff,  viz.,  ^^She  was  getting  fat;  some  one  had  slipped 
up  on  the  blmd  side  of  her,"  actionable  per  se  f  For  if  they 
are,  the  complaint  is  sufficient,  notwithstanding  its  failure 
to  show  that  the  words  were  spoken  in  the  presence  and 
bearing  of  a  third  person.  Shinloub  v.  Ammermany  7  Ind. 
847 ;  Guard  v.  Bisk,  11  Ind.  166. 

We  do  not, think  the  words  actionable  per  se,  through- 
out the  country  generally. 

This  being  so,  the  next  question  is,  does  the  complaint 
show,  by  the  requisite  allegations,  that  the  words  were 
spoken  in  an  actionable  sense,  in  this  particular  case. 

This  might  be  shown  in  one  or  both  of  two  modes. 

1st.  By  allegations  in  the  complaint  making  it  appear 
that,  in  this  particular  instance,  they  were  used  in  an  ae* 
tionable  sense,  in  a  part  of  the  State  where  they  were 
not  actionable  per  se.  The  words  are  of  that  character 
that  renders  them  capable  of  being  used  with  an  action- 
able meaning.     Waugh  v.  Waugh^  47  Ind.  580. 

2d.  By  averments  m  the  complaint,  that,  in  the  locality 
where  they  were  used,  the  actionable  meaning  had  be- 
come the  common  meaning,  so  that,  in  that  locality,  the 
words  were  actionable  per  se. 

The  complaint  consists  of  a  single  paragraph,  and  it 
does  not  contain  the  necessary  requisites  to  show  an  ac- 
tionable speaking,  according   to  the   first  mode   men- 
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tioned.  The  colloquium  ia  absent.  Schvrick  v.  Kollman^  50 
Ind.  336.  Where  au  inducement  or  colloquium  and  innu- 
endo were  required  by  the  common  law  in  a  declaration, 
they  are  required  under  the  code  in  a  complaint,  so  far  as 
r€jate8  to  the  subject-matter.  See  note  to  Harper  v.  Delj>^  3 
Ind.,  on  page  234.  It  is  not  necessary  that  we  should,  in 
this  opinion,  particularize  as  to  when  a  part  or  all  of  these 
special  allegations  should  appear  in  the  complaint.  The 
subject  is  familiar  to  the  lawyer.  The  text-books 
on  pleading  and  practice  treat  of  it  minutely.  Our 
own  reports  abound  with  cases  illustrating  it.  An  early 
case  is  LinviUe  v.  •  Earlywine^  supra.  Late  cases  are 
Lipprant  v.  Lijypranty  62  Ind.  273,  and  Spahr  v.  Nicklaus, 
51  Ind  221. 

As  the  point  in  regard  to  publication  of  the  slan- 
derous words  is  made  on  the  motion  in  arrest,  we  may 
observe  that  where  the  words  charged  in  the  com- 
plaint are  actionable  per  se,  it  is  not  necessary  to  its 
sufficiency,  as  has  been  shown  above,  that  it  should 
contain  an  allegation  that  the  words  were  spoken  in  the 
presence  of  some  third  person,  though  such  fact  would 
have  to  be  proved  on  the  trial ;  yet  where  the  words  are 
not  actionable  per  se^  and  a  colloquium,  etc.,  is  required 
to  appear  in  the  complaint,  such  colloquium  will  necessa- 
rily disclose  the  fact  of  the  publication  of  the  words  to 
third  persons. 

We  proceed  to  the  second  mode  mentioned  of  showing 
the  actionable  character  of  the  charge,  viz.,  by  averring  a 
provincial,  that  is,  an  actionable  local  meaning  in  the 
place  where  spoken.  Are  the  averments  in  the  complaint 
sufficient  for  this  purpose  ?  We  bring  together  the  parts 
of  the  complaint  bearing  on  this  point,  thus :  The  de- 
fendant, on  the  —  day  of  September,  1872,  spoke  of  the 
plaintift'  the  following  defamatory  words:  "*She  was 
getting  fat ;  some  one  had  slipped  up  on  the  blind  side  of 
her ;'  and  the  plaintiff  avers  that  said  words,  when  taken 
together,  at  the  time  and  place  where  said  words  were 
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used  by  the  defendant,  had  a  provincial  meaning,  to  wit, 
that  the  female  of  whom  they  shoald  be  spoken  had  been 
guilty  of  fornication,  and  was  pregnant  with  a  bastard 
child.'' 

The  complaint  was  filed  in  the  Gibson  circuit  court, 
Gibson  county,  Indiana, 

We  think  the  complaint  sufficient  on  motion  in  arrest. 
In  Miles  v.  Vanhorriy  17  Ind,  245,  a  point  decided  is  thus 
stated  in  the  syllabus. 

"  The  word  '  screwed '  does  not  of  itself  import  sexual 
intercourse,  but  it  may,  in  certain  localities,  be  used  to  im- 
pute the  charge  of  whoredom,  and  where  that  is  the  case, 
a  complaint  for  slander  founded  upon  such  a  use  of  the 
word  should  affirmatively  allege  its  import  at  the  time 
and  place  it  is  used." 

In  the  opinion,  Davison,  J.,  says: 

"  The  appellee  refers  to  Rodebaugh  v.  HoUingsworthy  6 
Ind.  339 ;  but  that  authority  does  not  favor  his  view  of  the 
question ;  because,  there  the  word  '  screwed '  waa  alleged 
in  the  complaint  to  have  a  provincial  meaning ;  and  that, 
at  the  time  when,  and  place  where,  it  was  spoken^  it 
meant  sexual  intercourse." 

In  Lipprant  v.  Lippranty  52  Ind.  273,  the  complaint 
went  further,  and  averred  that  the  defendant  spoke  the 
words  in  the  provincial  sense,  and  that  they  were  so  un- 
derstood, etc.,  but  the  court,  in  deciding  the  case,  attached 
no  importance  to  these  allegations  in  the  complaint.  The 
court  says : 

"  It  seems  to  us  that  this  paragraph  of  the  complaint  is 
sufficient.  To  charge  a  person  with  keeping  a  whore- 
house is  actionable.  Townshend  Slander,  237.  That  is 
what  the  words  import,  according  to  their  provincial 
meaning."     See  Townshend,  supra,  pp.  170-172,  notes. 

Prima  facie,  words  having  a  provincial  meaning  will  be 
used  and  understood  in  the  province,  the  locality,  with 
such  meaning,  and  if  that  meaning  be  an  actionable  one^ 
the  words,  in  the  province,  will  be,  per  se,  actionable. 
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We  think  the  complaint  good,  probahly  on  demurrer, 
certainly  on  motion  in  arrest.  Shimer  v.  Bronnenburff^ 
18  Ind.  363,  fully  sustains  this  conclusion.  So  does 
Thomas  v.  Hunter^  44  Ind.  477.  Had  a  motion  been  made, 
before  answer,  requiring  the  complaint  to  have  speci- 
fied the  place  where  the  words  were  spoken,  it  should 
have  been  sustained. 

The  point  is  made  in  argument,  that  an  action  of 
slander  will  not  lie  at  common  law  for  charging  a 
female  with  whoredom,  and  that  the  statute  of  this 
State  authorizing  such  action  is  unconstitutional  and 
void,  because  not  enacted  under  a  proper  title.  The 
statute  has  been  too  often  judicially  recognized  as  valid  to 
be  questioned  now.  Rodehaugh  v.  HoUingsworth^  supra ; 
Badgers  v.  Lacey^  23  Ind.  507 ;  and  other  cases,  too  numer- 
ous to  be  cited. 

The  judgment  is  affirmed,  with  five  per  cent,  damages, 
and  costs. 

Petition  for  a  rehearing  overraled. 


Maksh  V,  Low. 

Pbomibbort  Notes. — Draft, — Acceptance, — PrineipcX  and  Su/fety. — By  the 
Acceptance  of  a  draft  drawn  upon  him,  the  acceptor  becomes,  not 
merely  a  Buretj  for  the  drawer,  but  a  principal  debtor. 

Same. — Accommodation  Acceptance.  —  Action  Upon.  —  Drfence. — In  a  suit 
upon  an  acceptance,  it  is  no  defence  that  the  acceptor  executed  the  same, 
without  receiving  any  consideration  therefor,  merely  for  the  accommoda- 
tion of  the  drawer,  to  whom  the  acceptor  was  not  then,  and  has  not  since 
been,  indebted,  and  for  whom  he  has  never  held  any  funds  subject  to 
draft. 

Same. —  WamwiUy  by  Drawee  to  Drawer, — Breach  cf, — Where  the  considera- 
tion of  a  draft,  as  between  the  drawee  and  drawer,  was  the  uncondi- 
tional, bona  fide  sale  of  an  article  of  pemonal  property,  by  the  former, 
to  the  latter,  accompanied  by  a  warranty,  a  breach  thereof  can  not  be 
set  up  by  the  acceptor,  as  a  defence  to  an  action  against  him,  upon  his 
acceptance  of  such     draft. 
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Same. — Sale, — ItescMon. — Remedy, — Beeoupmeni. — A  breach  of  a  warvanty 
of  personal  property  which  was  unconditionally  sold,  in  the  absence  of 
fraud,  gives  to  the  purchaser  no  right  to  rescind  the  contract,  but  an 
action  upon  such  warranty,  either  by  way  of  aa  original  Action,  or  by 
recoupment. 

Qu£BY. — Can  an  accommodation  acceptor,  in  an  action  apon  his  accept- 
ance, set  up  a  failure  or  want  of  consideration  between  the  drawer  and 
drawee  ? 

From  the  Laporte  Oircuit  Court. 

A.  L,  OsborUj  W,  H,  Calkins  and  JP.   G.  Johnson^  for 
appellant. 
J.  A.  Thornton  and  J.  H.  Orr^  for  appellee. 

WoRDBN,  C.  J. — Action  by  the  appellee,  against  the  ap- 
pellant, upon  the  acceptance  by  the  latter  of  the  following 
instrument,  viz. : 

"  George  Marsh,  Esq.;  $150. 

"  Please  pay  Daniel  Low,  or  order,  one  hundred  and  fifty 
dollars.  D.  C.  Bowbn  &  Co." 

"  November  15th,  1874." 

Endorsed.     "Accepted  by  O^borgb  Marsh.** 

Judgment  for  the  plaintift*. 

Two  errors  are  assigned : 

1st.  That  the  complaint  does  not  state  facts  sufficient 
ft)  constitute  a  cause  of  action ;  and, 

2d.  That  the  court  erred  in  sustaining  a  demurrer  to 
the  amended  answer  of  the  appellant. 

The  objection  to  the  complaint  is,  that  it  did  not  con- 
tain the  copy  of  the  instrument  sued  on ;  but  this  defect 
in  the  record  has  been  supplied  by  a  return  to  a  certiorari. 

The  amended  answer,  to  which  a  demurrer  was  sus- 
tained, was  as  follows : 

"And  for  a  further  and  second  answer,  the  defendant, 
Marsh,  says,  that  the  sole  and  only  consideration  for  the 
order  in  suit  was  the  sale,  by  the  plaintiiF,  to  the  drawers 
of  the  note,  of  a  certain  horse ;  that  the  defendant  ac- 
cepted said  t)rder  as  an  accommodation  acceptor  for  said 
drawers,  and   not  otherwise;   that  said   order  was  not 
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drawn  against  any  funds,  and  that  he  had  no  funds  on 
hand  at  the  date  of  the  acceptance,  nor  has  he  since  that 
time  had,  nor  has  he  now,  any  funds  on  hand  belonging 
to  said  drawers ;  all  of  which  the  said  plaintiff  then  and 
there  well  knew,  and  that  there  was  no  other  and  differ- 
ent consideration  between  the  plaintiff  and  defendant, 
and  between  the  defendant  and  the  drawers  of  said  bill. 
That  said  order  was  given  by  said  drawers,  to  said  plaintiff, 
for  a  horse  sold  by  said  plaintiff,  to  said  drawers ;  that  the 
plaintiff,  at  and  before  the  sale,  and  at  and  before  the 
drawing  of  said  order,  and  as  an  inducement  to  smd 
drawers  to  purchase  said  horse,  then  and  there  warranted 
said  horse  to  be  perfectly  sound  in  every  particular.  And 
the  said  defendant  avers  that  said  horse  was  not  then  and 
there  sound,  but,  on  the  contrary,  was  sick  and  diseased, 
in  this,  that  he  then  and  there  had  inflammation  of  the 
stomach,  and  for  a  long  time  had  been  so  sick  and  dis- 
eased, to  wit,  for  six  months  then  immediately  preceding ; 
that  inasmuch  as  he  was  then  and  there  so  sick  and  dis- 
eased as  aforesaid,  he  was  entirely  worthless;  that  such 
disease  was  of  such  a  nature  that  said  Bowen  did  not  and 
conld  not  discover  the  same  until  after  he  began  to  use 
said  horse.  That  immediately  after  the  purchase  afore- 
said the  drawers  commenced  using  said  horse,  and  that 
immediately  thereafter  the  said  horse  died  solely  of  the 
disease  aforesaid,  and  thereupon  the  drawers  of  said  bill 
notified  the  defendant.  Marsh,  not  to  pay  it,  which  he 
accordingly  refused." 

The  appellant,  Marsh,  by  accepting  the  billj  although  it 
was  accepted  by  him  for  the  accommodation  of  the 
drawers,  became  a  principal  debtor,  and  not  a  surety  for 
the  drawers.  And  he  is  bound  by  his  acceptance,  whether 
he  had  funds  in  his  hands,  of  the  drawers',  with  which  to 
pay  the  bill,  or  not.  Lambert  v.  Sandford,  2  Blackf.  137; 
Murray  v.  Judahy  6  Cow.  484-492 ;  Grant  v.  MLieoUy  7 
Wend.  227 ;  Farmers  and  Mechanics^  Bank  v.  BaJthboTU^ 
Vol.  LV.— 18 
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26  Vt.  19 ;  Cronise  v.  Kellogg j  20  111.  11 ;  Diversy  v.  MooTj 
22  111.  880. 

As  Marsh,  by  his  acceptance  of  the  bill,  became  a 
principal  debtor,  and,  as  such,  liable  on  his  acceptance, 
we  do  not  see  that  it  would  be  competent  for  him  to  raise 
any  question  as  to  the  want  or  failure  of  consideration,  as 
between  the  drawers  and  the  payee.  But  without  decid- 
ing this  question,  we  proceed  to  enquire  whether  the 
answer  sets  up  either  a  want  or  failure  of  consideration. 

The  horse,  it  would  seem  from  the  answer,  was  uncon- 
ditionally sold  by  the  payee  of  the  bill,  to  the  drawers, 
and  there  is  no  fraud  averred  in  the  sale  or  the  warranty. 

We  think  it  established  by  the  weight  of  authority, 
that  where  property  has  been  unconditionally  sold,  with  a 
warranty  Buperadded,  in  the  absence  of  fraud  the  pur- 
chaser  can  not,  because  of  a  breach  of  the  warranty, 
without  the  consent  of  the  seller,  rescind  the  contract  and 
recover  back  the  purchase-money  paid,  as  for  money  paid 
upon  a  consideration  which  has  failed,  or  defend  against 
the  collection  of  the  purchase-money  upon  the  ground  of 
want  or  failure  of  consideration.  The  remedy  of  the 
purchaser  in  such  case  is  an  action  for  a  breach  of  the 
warranty;  and  the  remedy  may,  doubtless,  be  enforced 
in  a  proper  case,  by  way  of  recoupment  or  counter- 
claim. See  2  Addison  Cont.,  p.  238,  par.  682 ;  Thornton  v. 
Wynn,  12  Wheat.  188;  West  v.  Cutting,  19  Vt.  686;  Kase 
V.  John,  10  Watts,  107 ;  Allen  v.  AndersoUy  8  Humph.  581 ; 
Ligktburn  v.  Cooper ,  1  Dana,  278 ;  Voorhees  v.  JSarl^  2  Hill, 
(N.  Y.)  288 ;  Cary  v.  Gruman,  4  Hill,  QS.  Y.)  625. 

The  defence  set  up  in  the  answer  is  neither  a  want  or  a 
failure  of  consideration.  It  shows  a  right  to  damages  for 
a  breach  of  the  warranty  of  the  soundness  of  the  horse. 
But  those  damages  were  not  due  to  the  defendant,  but  to 
the  purchasers  of  the  horse,  the  drawers  of  the  bill. 
Doubtless,  if  the  drawers  of  the  bill  had  been  sued  upon 
it,  they  might  have  set  up  the  breach  of  the  warranty,  by 
way  of  counter-claim.     But  the  defendant  was  not  enti- 
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tied  to  the  damages  arising  from  the  breach  of  the 
plaintiff's  warranty,  and  he  could  not  set  them  up  in  this 
actiou,  by  way  of  counter-claim  or  otherwise. 

For  these  reasons,  we  are  of  opinion  that  the  court 
committed  no  error  in  sustaining  the  demurrer  to  the 
answer. 

The  judgment  below  is  affirmed,  with  costs. 


Daks  ALL  bt  al.  v.  Hurt,  Guardian. 

SUFBEME  CoxrxT.—Bxuiiee.'—Ajui^iwmeni  (/  Err<fn.—N<me$  qf  Jfaifin.— Hm         llEJ92l 
aflngmnent  of  errors  on  appeal  to  the  Supreme  CoDrt  must  oontain  the 
full  names  of  all  the  parties  to  the  appeal,  or  it  will  be  dismtssed. 

Prom  the  Boone  Circuit  Court 

J.  H.  Goodwin^  for  appellants. 

JB.  C.  Ghregoryj  W.  B.  Gregory  and  R.  W.  Harrison^  for 
appellee. 

KiBLAGK,  J. — ^It  is  provided  by  rule  No.  1  of  this  court| 
that  '*  The  assignment  of  error  shall  contain  the  full  names 
of  the  parties."  The  appellants  in  this  case  have  not 
complied  with  that  rule.  The  names  of  William  Emmert 
and  Gilbert  H.  Goodwin,  two  of  the  defendants  in  the 
court  below,  and  on  whose  motion  the  appeal  to  this  court 
was  granted,  and  in  whose  especial  interests  it  seems  to 
be  prosecuted  here,  do  not  appear  at  all  in  the  assignment 
of  error,  on  the  record  in  this  cause.  For  that  reason,  the 
appellee  moves  to  dismiss  the  appeal,  and  the  motion  will 
have  to  be  sustained. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellants. 
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8uPBiacE  OouKT. — IVociioe.— £tU  of  ExeepHonB. — i2eeoni-^Where  no  bill  of 
exceptions  is  in  the  record  on  appeal,  and  no  special  finding  of  facts 
was  made  hy  the  court,  (he  Supreme  Court  can  not  review  the  action 
of  the  circuit  court  upon  a  motion  for  a  new  trial,  based  upon  the  groand 
that  the  finding  of  such  court  was  contrary  to  law  or  unsnstaiDed  by 
the  evidence. 

Same. — Aatiffiiment  of  Erron, — BM€trd, — ^Where,  on  such  appeal,  the  rulings 
of  the  circuit  court,  complained  of  in  the  assignment  of  errors,  do  not 
appear  in  the  record,  no  question  is  presented  for  dedsion. 

From  the  Harrison  Circuit  Court. 

O.  W.  Denho  and  W.  N.  TraceweU^  for  appellant 
A.  Stephens^  for  appellees. 

Pbkkins,  J. — Petition  for  a  highway.  Conrad  F.  Hot- 
tell remonstrated.  The  highway  was  not  established  by 
the  board  of  commissioners.  The  petitioners  appealed  to 
the  circuit  court,  where,  on  a  trial  of  the  cause  by  the 
court,  the  road  was  established.  The  record  does  not 
contain  the  evidence,  nor  any  special  finding  by  the  court. 
There  is  no  bill  of  exceptions  in  the  record. 

The  following  ia  appellant's  assignment  of  errors,  in 
this  court: 

1st.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial ; 

2d.  In  overruling  appellant's  motion  to  dismiss  the 
action  of  the  appellees  for  the  insufficiency  of  the  peti- 
tion, it  not  definitely  dcscribiu]^  the  route  of  the  proposed 
highway ; 

8d.    €ame  as  the  second ; 

4th.  In  overruling  appellant's  motion  to  dismiss  on  the 
ground  that  the  petition  seeks,  in  the  same  proceeding, 
to  locate,  change  and  vacate  a  highway,  in  the  same  pe- 
tition; and, 

5th.  In  overruling  the  motion  to  dismiss  on  the  ground 
that  petitioners  seek  to  locate  a  highway  upon  and  along 
a  hignway  already  established  and  used  as  such. 
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The  reaBons  assigned  in  the  motion  for  a  new  trial 
were : 

Ist.     The  finding  of  the  court  is  contrary  to  law ;  and, 

2d.  The  finding  of  the  court  is  not  sustained  by  the 
evidence. 

As  there  is  no  bill  of  exceptions  in  the  record,  this  court 
can  not  say  the  alleged  errors  exist.  As  to  the  new  tnaH^ 
in  the  absence  of  a  bill  of  exceptions  containing  the  evi- 
dence or  some  erroneous  ruling  in  the  progress  of  the 
cause,  we  can  not  say  the  court  erred. 

As  to  the  second,  third,  fourth  and  fifth  assignmenti 
of  error,  the  record  does  not  show  that  any  such  motions, 
as  are  therein  assumed  to  have  been  made,  were  made. 
No  motion  in  writing  appears  in  the  record,  except  the 
motion  for  a  new  trial. 

The  judgment  below  is  affirmed,  with  costs. 


Patb  v.  Robbkts. 

oo  appeal  to  the  Supreme  Court,  it  appears  from  the  eyidence  that  a  por- 
tion of  the  damages  assessed  against  the  appellant  is  ezoessive,  and 
the  remainder  just,  upon  a  remittitur  by  the  appellee  of  such  excessifs 
portion,  the  remainder,  with  the  costs  accrued  before  the  appeal,  will  be 
affirmed,  but  the  costs  of  the  appeal  will  be  adjudged  against  the  a]K 
peU< 


From  the  Dearborn  Circuit  Court. 

N.  S,  Givan  and  W.  H.  Matthews,  for  appellant. 
0.  -B.  LiddeUj  for  appellee. 

"WoRDBN,  C.  J. — This  was  an  action  by  the  appellee, 
against  the  appellant,  on  an  account.  Trial  by  the  court, 
resulting  in  a  finding  and  judgment  for  the  plaintiff,  for 
one  hundred  and  one  dollars. 
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The  defendant  moved  for  a  new  trial,  on  the  ground, 
amongst  other  things,  that  the  damages  assessed  were 
excessive. 

We  are  of  opinion,  upon  an  examination  of  the  evi- 
dence, that  the  amount  of  the  recovery  was  too  large,  and 
not  supported  by  the  evidence. 

But  the  administrator  of  the  appellee,  who  has  departed 
this  life  since  the  submission  of  the  cause,  has  filed  a  re* 
mittitur  of  all  of  said  sum  so  recovered,  except  sixty 
dollars,  and  we  are  of  opinion,  from  the  evidence,  that 
the  judgment  below  for  the  residue,  viz.,  sixty  dollars  and 
costs,  ought  to  be  affirmed.  But  this  will  have  to  be  done 
at  the  costs  of  the  appellee,  accruing  in  this  court. 

The  judgment  below,  for  sixty  dollars  and, costs,  is 
affirmed,  at  the  costs,  in  this  court,  of  the  appellee. 


Vawtbr  v.  Gilulakd  bt  al. 


Highway.— iMion.  —  Names.  —  InUiab.  —  Ihrtnenhip  Namm.  —  Arrtd  cf 

JudgmenL — ^Where  the  petitioD  for  the  location  of  a  highway,  in  alleging 
I      -     278  ^^®  names  of  the  owners  of  lands  which  will  be  affected  by  the  constmc- 

oiVo     1^7  tion  thereof,  only  sets  out  the  initials  of  the  Christian  name,  or  the 

partnership  name,  only,  of  any  of  snch  owners,  it  is  fatally  defective  cm 

motion  in  arrest  of  judgment. 
Samb. — Bepori  of  Viewen, — ^Upon  appeal  of  such  proceeding  to  the  circuit 

court,  the  report  of  the  viewers  appointed  by  the  county  board  can  not 

be  called  in  question. 
SuFKEBCE  GouBT. — JVocfice. — Neuj  IWo^—JBeowx?.— Where  the  truth  of  the 

grounds  of  a  motion  for  a  new  trial  is  not  made  manifest  by  the  record 

on  appeal,  no  question  as  to  the  ruling  on  such  motion  is  presented  to 

the  Supreme  Court. 
Nxw  Trial. — Cauae  for, — An  erroneous  ruling  upon  a  motion  made  prior 

to  the  trial  of  a  cause  is  not  ground  for  a  new  trial. 

From  the  Ripley  Circuit  Court. 

W.  D.  Wardy  Q.  Durbin  and  H.  W.  Harringion^  for  ap- 
pellant. 
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Pbrein8,  J. — The  following  petition  to  the  hoard  of 
commissioners  of  Ripley  county  was  dnly  filed : 
^'  To  the  Honorable  Board  of  Commissioners  of  Ripley 

county,  Indiana: 

^^  Your  petitioners,  citizens  of  Shelby  township,  in  said 
county,  respectfully  ask  your  honorable  board  to  locate 
and  establish  a  public  highway  in  said  township,  de- 
scribed as  follows,  to  wit :  Commencing  about  twenty  rods 
north  of  the  center  of  section  five,  township  six,  range 
eleven,  east,  at  the  mouth  of  a  road  running  from  Big 
Graham  Creek,  south,  to  a  road  known  as  the  Yevay  and 
New  Marion  Road;  thence  south,  on  the  half  section  line 
of  sections  five,  eight  and  seventeen,  same  township  and 
range  aforesaid,  until  it  strikes  the  old  plank  road,  run- 
ning from  Versailles  to  Madison,  where  the  said  half 
section  line  crosses  said  plank  road,  in  section  seventeen, 
as  aforesaid,  and  about  thirty  rods  south  of  the  center  of 
section  seventeen,  as  aforesaid;  said  road  will  be  about 
two  miles  and  fifty  rods  in  length,  and  will  run  over  or 
along  the  lands  of  the  following  named  persons,  viz.: 
William  Curran,  Fred.  Wilber,  George  Rine,  "W.  D.  and 
T.  E.  Willson,  W.  D.  Willson,  Jones  &  Rine,  John 
Peterman,  T.  S.  Vawter  &  Co.,  James  I.  McCarty  and 
James  O.  Campbell,  (land  formerly  of  Cardius  Royce's 
heirs),  and  we,  as  in  duty  bound,  will  ever  pray. 

Signed, «  P.  S.  Jolly,  John  Miles,  Elizabeth  Miles,  Edwin 
Flint,  James  L  McCarty,  Wm.  F.  Gilliland,  William 
Walton,  Susan  Flint,  James  C.  Myers,  Wm.  Hyatt,  Na- 
thaniel Hostettler,  E.  C.  Mayhew,  John  T.  Ford,  Wil- 
liam Curran,  John  S.  Christie,  Jane  Thompson." 

Viewers  were  appointed. 

They  reported  that  they  "  did  view  and  mark  out  said 
route,  and  we,  the  viewers,  report  said  road  favorable, 
and  of  public  utility." 

The  board  located  the  road  as  petitioned  for,  and  or- 
dered it  opened  thirty-three  feet  wide. 
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Milton  S.  Vawter  appealed  to  the  circuit  court.  In 
that  court,  he  filed  this  motion : 

''Comes  Milton  8.  Vawter,  the  appellant,  and  moyes 
the  court  to  dismiss  the  petition  in  this  case,  because, 
'  ''Ist.    It  does  not  sufficiently  fix  the  beginning  and 
terminus  of  the  proposed  highway; 

"2d.     The  viewers  had  no  authority  to  act; 

"  3d.  The  report  of  the  viewers  is  a  nullity,  in  this, 
that  it  does  not  locate  the  road  so  that  each  adjoining 
owner  should  give  half  the  road ; 

"4th.  The  petition  does  not  state  facts  sufficient  to 
give  the  commissioners  jurisdiction  of  the  matter,  as  it 
does  not  appear  that  any  of  the  signers  to  the  petition  for 
the  proposed  highway  resided  in  the  immediate  neighbor- 
hood of  it." 

The  court  overruled  the  motion,  and  the  appellant  ex- 
cepted. 

Appellant  then  filed  this  motion : 

"  Comes  Milton  8.  Vawter  and  moves  the  court  to  set 
aside  the  report  of  the  viewers  herein,  for  the  following 
reasons,  viz. : 

"1st.  Because,  by  their  report,  they  do  not  lay  out 
and  mark  the  proposed  highway ; 

"  2d.  Because  the  viewers  have  not  laid  out  said  high- 
way, so  that  each  adjoining  owner  should  give  half  the 
road; 

"  8d.  Because  said  report  does  not  give  a  full  descrip- 
tion of  the  location  of  said  road,  but  simply  reports  that 
a  road,  such  as  the  petition  asks  for,  is  of  public  utility.^ 

The  motion  was  overruled,  and  exception  noted. 

A  bill  of  exceptions  shows  the  action  of  the  court  upon 
these  motions. 

The  cause  was  then  tried  by  a  jury,  and  the  following 
verdict  found : 

"We,  the  jury,  find  that  the  proposed  road  would  be 
of  public  utility." 
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Appellant  interposed  the  following  motion  for  a  new 
trial: 

1st.  Because  the  verdict  is  not  sustained  by  the  evi- 
dence ; 

2d.  Because  the  court  permitted  the  jury  to  take  the 
original  petition  in  the  case,  and  the  report  of  the  viewers, 
with  them  to  the  jury  room,  while  deliberating  upon 
their  verdict; 

3d.  Because  the  court  overruled  the  motion  to  dismiss 
the  petition ;  und, 

4th.  Because  the  court  overruled  the  motion  to  set 
aside  the  report  of  the  viewers. 

The  court  overruled  the  motion,  and  appellant  ex- 
cepted. A  motion  in  arrest  was  also  overruled,  and  judg- 
ment laying  out  the  road  entered.  Appeal  to  this  court, 
and  an  assignment  made  that  the  court  below  erred  in 
overruling  the  appellant's  motions,  to  dismiss,  to  set 
aside  report  of  viewers,  for  a  new  trial,  in  arrest  of 
judgment,  and  that  the  court  erred  in  rendering  its  final 
judgment. 

The  ruling  upon  the  motion  to  set  aside  the  report  of 
the  viewer  wi«  upon  an  immaterial  matter,  ft  had 
nothing  to  do  with  the  trial  in  the  circuit  court. 

The  overruling  of  the  motion  to  dismiss  presents  the 
question  whether  the  petition  was  sufBcient  to  enable  the 
cpurt  to  make  a  legal  location  upon  it,  of  the  highway. 

It  is  claimed  that  it  is  fatally  defective,  on  account  of 
its  failure  to  set  out  the  full  given  names  of  the  owners 
of  the  land ;  that  giving  the  initials  only  of  the  Christian 
names  of  individual  owners,  and  the  firm  names  only  of 
owners  in  partnership,  is  not  a  compliance  with  the 
statute.  Hughes  v.  SellerSj  34  Ind.  337,  b  cited  to  the 
point.  We  think  this  objection  is  well  taken,  and  that 
the  petition  is  fatally  defective,  on  motion  in  arrest. 

There  is  nothing  in  the  record  upon  which  this  court 
can  say  the  court  erred  in  overruling  the  motion  for  a  new 
trial.    We  can  not  say  the  verdict  was  not  sustained  by 
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the  evidence ;  because,  while  it  is  admitted  that  evidence 
was  given  on  the  trial,  the  record  does  not  contain  it; 
and  errors  occurring  during  the  trial  are  not  shown. 
Hence,  we  are  not  called  upon  to  express  an  opinion, 
upon  the  legality,  or  otherwise,  of  permitting  the  jury  to 
take  to  their  consultation  room  the  petition  and  report, 
mentioned  in  the  motion  for  a  new  trial ;  because  we 
have  no  evidence  that  such  permission  was  given,  or  that 
those  papers  were,  in  fact,  taken  by  the  jury.  Appel- 
lant, in  his  motion  for  a  new  trial,  intimates  that  such 
were  the  facts ;  but  the  court  overruled  his  motion,  for 
aught  we  know,  because  the  facts  assumed  in  it  were  not 
realities.  The  court,  under  its  signature,  does  not  appear 
to  have  admitted  their  existence,  anywhere  in  the  record. 
As  to  the  remaining  grounds  on  which  the  new  trial  was 
asked,  they  were  not  such  as  entitled  the  party  to  it. 
They  do  not  go  to  the  regularity  of  the  trial  had. 

The  judgment  is  reversed,  with  costs.      Remanded, 
with  instructions  to  dismiss  petition. 


POSET  V.   SOALBS  ET  AL. 

CovTRAOt.'—Conatruotum.—  OpUon, — NoHee.—Pleading.—Bj  the  terms  of  a 
written  contract,  one  party  thereto  bound  himRclf  to  deUver  to  the  other  a 
specified  amount  of  a  certain  kind  of  chattels,  at  a  place  therein  designa- 
ted, "  at  the  option  of  the"  latter  "  at  any  time"  during  a  specified  period. 

Hdd,  in  a  suit  by  the  former,  against  the  latter,  for  a  breach  of  such  con- 
tract, that  it  was  the  duty  of  the  latter  to  have  notified  the  former  as  to 
what  time  during  such  period  such  delivexy  should  be  made. 

HeU  also,  that  it  was  sufficient  for  the  former  to  aver  in  his  complaint^ 
that^  during  aU  of  such  period,  he  had  had  the  amount  and  kind  of 
chattels  agreed  upon  in  his  possession,  ready  for  deliveiy,  but  that, 
though  the  latter  had  notice  thereof,  he  never  notified  the  former  to  de- 
Uver the  same,  whereupon,  after  the  expiration  of  such  period,  he  sold 
the  same  to  a  third  person,  to  his  damage. 
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Bill  of  £xcEPnaN& — lUeord. — Supreme  0>i^ii. — iVoetiee.— ^Unlesiy  upon 
appeal  to  the  Sapreme  Court,  the  record  shows  that  the  bill  of  exoeptiona 
was  filed  in  time,  it  constitutes  no  part  of  the  record. 

From  the  Pike  Circuit  Court. 

C.  M.  AUeUy  F.  B.  Posey ^  J.  C.  Denny  and  C.  8.  Denny ^ 
for  appellant. 

W.  H.  De  Wolf  and  6r.  G.  Beilyj  for  appellees. 

l^iBLAGK,  J. — This  action  was  brought  by  Francis  V. 
Scales,  James  Case  and  Thomas  Case,  against  William 
H.  Posey,  Hannibal  Orr,  DeWitt  C.  Kemper  and  Levi 
Ferguson. 

The  complaint  was  in  two  paragraphs. 

The  first  paragraph  averred,  that,  on  the  2d  day  of 
March,  1873,  the  said  Scales  and  Ferguson  entered  into  a 
contract,  in  writing,  with  the  said  Kemper,  Orr  and 
Posey,  by  which  it  was  agreed  that  the  said  Scales  and 
Ferguson  would  thereafter,  at  any  time  in  the  months  of 
August  or  September,  1873,  to  be  designated  by  the  said 
Kemper,  Orr  and  Posey,  deliver  to  them  five  hundred 
smooth,  merchantable,  fat,  com  and  grass  fed  hogs, 
none  of  ^which  should  weigh  less  than  two  hundred 
pounds,  gross  weight,  on  the  scales,  at  the  city  of  Wash- 
ington, in  the  State  of  Indiana,  for  which  the  said  Kem- 
per, Orr  and  Posey,  on  their  part,  agreed  to  pay  the  said 
Scales  and  Ferguson,  upon  delivery  at  said  city  of  Wash- 
ington, five  cents  per  pound,  gross  weight. 

That  it  was  also  stipulated,  in  said  contract,  that  if 
either  party  failed  •  to  perform  the  obligation  thereof,  the 
party  failing  so  to  do  should  pay  to  the  other  five  hundred 
dollars,  as  and  for  the  damages  sustained  by  reason  of 
such  non-performance. 

That  some  time  in  July,  1878,  the  said  Levi  Ferguson 
sold  and  transferred  his  interest  in  said  contract  to  the 
said  James  Case  and  Thomas  Case. 

That,  soon  after  the  said  Case  and  Case  became  thus  in- 
terested in  said  contract,  they  and  the  said  Scales,  at  great 
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labor  and  expense,  purchased  and  collected  together  the 
number  and  kind  of  hogs  described  in  said  contract,  to 
wit,  five  hundred  smooth,  merchantable,  fat,  corn  and 
grass  fed  hogs,  none,  during  said  months  of  August  and 
September,  1873,  weighing  less  than  two  hundred  pounds, 
and  held  and  kept  the  same  at  Pike  county,  in  said  State, 
during  said  months  of  August  and  September,  ready  to 
be  delivered  at  the  scales,  at  said  city  of  Washington,  at 
any  time  during  said  months  at  Which  the  said  Kemper, 
Orr  and  Posey  might  have  notified  them,  said  Scales,  Case 
and  Case,  that  they,  said  Kemper,  Orr  and  Posey,  would 
receive  said  hogs,  of  all  which  the  said  Kemper,  Orr  and 
Posey  were  duly  notified. 

That  the  said  Kemper,  Orr  and  Posey  wholly  failed  to 
designate  any  day  when  they  would  receive  said  hogs, 
and  wholly  failed  to  receive  or  accept  said  hogs,  or  any 
part  thereof. 

That,  some  time  in  October,  1873,  the  said  Scales,  Case 
and  Case,  having  ascertained  that  the  said  Kemper,  Orr 
and  Posey  would  not  accept  said  hogs,  sold  the  same  to 
other  persons  at  great  loss,  to  wit,  at  a  loss  of  the  sum  of 
two  hundred  dollars,  and  that  the  said  Kemper,  Orr  and 
Posey  had  not  paid  the  sum  of  five  hundred  dollars,  as 
damages  for  their  failure  to  comply  with  said  contract  oa 
their  part. 

The  second  paragraph  was  very  similar  to  the  first,  im 
its  averments,  except  that  it  was  not  averred  in  it  that  the 
hogs  were  held  and  kept  "  in  Pike  cgunty,"  ready  to  be 
delivered  when  requested,  and  that  it  did  contain  an  aver- 
ment that  the  said  Kemper,  Orr  and  Posey  were  to  ^ve 
notice  to  the  said  Scales,  Case  and  Case  when  they  were 
ready  to  receive  said  hogs. 

A  copy  of  the  contract  referred  to  was  filed  with  the 
complaint,  and,  after  reformation  by  the  court,  is  as  fol- 
lows: 

*'  This  agreement  witnesseth,  that  D.  C.  Kemper,  Han- 
nibal Orr  and  W.  H.  Posey,  parties  of  the  first  part,  and 
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F.  y.  Scales  and  LeTi  Ferguson,  parties  of  the  second 
part,  haye  made  the  following  contract,  viz.:  That  the 
said  parties  of  the  second  part  agree  to  furnish  to  the  said 
parties  of  the  first  part,-  five  hundred  smooth,  merchant- 
able, fat,  corn  and  grass  fed  hogs,  none  to  weigh  less  than 
two  hundred  pounds,  gross  weight,  on  the  scales,  at  Wash- 
ington, Indiana,  at  the  option  of  the  parties  of  the  first 
part,  at  any  time  in  the  months  of  August  or  September, 
1873,  and  that  the  parties  of  the  first  part  agree  to  pay  to 
the  parties  of  the  second  part,  upon  delivery,  five  cents 
per  pound  for  said  hogs. 

^^  Both  parties  agree  that  the  party  failing  to  comply 
with  the  terms  of  this  contract  shall  pay  to  the  other 
party  the  sum  of  five  hundred  dollars. 

"  D.  C.  Kbmpbb, 
"  H.  Orr, 

**  W.  H.  POSBT, 

"  Levi  Fergusok, 
«  F.  V.  Scales." 

Levi  Fergoson  was  made  a  defendant  to  answer  as  to 
his  interest,  if  any,  in  said  contract,  and  made  no  de- 
fence. 

There  was  no  service  of  process  on  Kemper. 

Orr  and  Posey  filed  a  demurrer  to  the  complaint,  de- 
murring to  each  paragraph  separately,  for  want  of  suffi- 
cient facts  to  constitute  a  cause  of  action. 

The  court  held  both  paragraphs  sufficient  on  demurrer, 
to  which  the  said  Orr  and  Posey  excepted. 

The  said  Orr  and  Posey  then  answered  in  two  para- 
graphs. 

The  first  was  the  general  denial. 

The  second  alleged,  that,  from  and  after  the  30th  day 
of  September,  1878,  the  said  Scales,  Case  and  Case  con- 
tinued in  possession  of  the  hogs  named  in  the  complaint, 
exercised  acts  of  ownership  over  them,  and  sold  said  hogs 
without  the  knowledge  or  consent  of  the  said  Eemper, 
Orr  and  Posey,  and  without  notice  to  them  of  an  inten* 
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tion  to  do  80,  and  without  notice  to  them,  said  Kemper, 
Orr  and  Posey,  that  they  should  comply  with  the  contract 
set  out  in  the  complaint. 

A  demurrer  was  filed  and  sustained  to  this  second 
paragraph  of  the  answer,  to  which  the  said  Orr  and 
Posey  also  excepted. 

The  cause  was  then  tried  hy  a  jury,  and  there  was  a 
judgment  for  the  plaintiffs,  against  the  said  Orr  and 
Posey. 

Posey  appeals  to  this  court,  and  makes  Orr  one  of  the 
appellees. 

A  paper  was  copied  into  the  record,  purporting  to  be  a 
bill  of  exceptions,  but  there  is  no  evidence  accompanying 
it  to  show  that  it  was  filed  in  time,  or,  indeed,  that  it  was 
ever  filed,  and,  hence,  we  cannot  consider  it  a  part  of  the 
record.  Fulkerson  v.  Armstrong^  39  Ind.  472;  The  City 
of  Terre  Haute  v.  Ripley y  43  Ind.  508 ;  Binehart  v.  Bowen, 
44  Ind.  353.  The  evidence,  therefore,  is  not  in  the  rec- 
ord, and  the  only  questions  presented  to  us  here  arise  out 
of  the  rulings  of  the  court,  overruling  the  demurrer  to  the 
complaint,  and  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer. 

Th^  only  objection  urged  to  the  complaint  is,  that  both 
paragraphs  fail  to  aver  a  tender  of  the  hogs,  at  the  scales, 
at  Washington,  during  the  months  of  August  and  Septem- 
ber, 1873,  or  at  any  other  time.  It  is  insisted  that  such  a 
tender  was  necessary,  to  put  the  said  Kemper,  Orr  and 
Posey  in  default,  under  the  contract.  We  do  not  so  con- 
strue the  terms  of  the  contract.  These  persons,  known 
as  the  parties  of  the  first  part  in  the  contract,  clearly 
reserved  to  themselves  the  option  of  indicating  at  what 
time,  during  certain  months,  the  hogs  should  be  delivered 
to  them,  and  we  think  it  follows  that  the  duty  devolved 
on  them  of  notifying  the  other  parties  to  the  contract 
when  they  would  receive  the  hogs.  It  was,  consequently, 
in  our  opinion,  sufficient  for  the  parties  of  the  second 
part  to  aver  that  they  had  the  kind  and  quantity  of  hogs 
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called  for  by  the  contract,  ready  to  be  delivered  at  any 
time  when  demanded,  during  the  months  of  Aagnst  and 
September,  1878,  of  which  the  parties  of  the  first  part  had 
notice.     West  v.  Emmons^  5  Johns.  179. 

The  appellant,  in  his  brief,  does  not  urge  the  sufficiency 
of  the  second  paragraph  of  the  answer.  The  facts  aver- 
red in  it  afforded  no  excuse  to  the  said  Kemper,  Orr  and 
Posey  for  their  alleged  default  in  naming  a  time  for  the 
delivery  of  the  hogs  in  question,  during  the  months 
through  which  their  option  extended.  In  our  judgment, 
it  was  insufficient  as  a  defence  to  the  action. 

We  have,  therefore,  come  to  the  conclusion  that  the 
court  did  not  err,  either  in  overruling  the  demurrer  to 
the  complaint  or  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer. 

The  judgment  is  affirmed,  with  costs. 


Trftlipo  v.  Lacy. 

Wabrahty. — Brtotk, — Meagwrt  cf  Damages. — Inttnution  to  Jury, — ^Where, 
in  an  action  to  raeoTer  the  contract  price  of  a  chattel,  the  defence  is  a 
counter-claim  for  damages  for  a  breach  of  a  warranty  of  soundness  of 
such  chattel,  alleged  to  have  been  made  by  the  plaintiff  on  the  sale 
thereof,  the  court  instructed  the  jury  trying  the  case,  that  the  measure 
of  damages  to  be  allowed  for  such  breach,  was  the  difference  between 
sodi  contract  price  and  the  actual  yalue  of  such  chattel  at  the  time  of 
sale,  to  which  might  be  added  *'  necessary  expenses  in  finding  and  caring 
for  such  chattel  during  its  unfitness  for  use  caused  by  the  unsoundness 
complained  of." 

Hdd^  that  such  instruction  is  erroneous  throughout. 

IirrEBBOGATORUS  TO  JuRT. —  VerdieL-Suprtme  CowU — ^JVoefiee. — The  ques- 
tion as  to  whether  judgment  should  haye  been  rendered  upon  answers  of 
a  jury  to  interrogatories,  notwithstanding  and  contrary  to  their  general 
yerdict,  can  not  be  raised  for  the  first  time  in  the  Supreme  Court. 

New  Trial. — CavM, — Interragatorm  to  Jury. — That  the  answers  of  a  jury 
to  interrogatories  are  inconsistent  with  their  general  verdict  is  not  ground 
for  a  new  trial. 
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From  the  Hamilton  Circuit  Court 

D.  Mo88^  for  appellant. 

J.  W.  Evans  and  R.  R.  Stephenson^  for  appellee. 

BiDDLB,  J. — Complaint  on  a  promissory  note.  The  de- 
fence Bet  up  against  it  is,  that  it  was  given  for  a  horse 
which  was  warranted  to  be  sound  and  was  not  sound. 
We  do  not  state  the  pleadings  any  more  particularly,  as 
the  parties  have  made  no  point  upon  them  in  their  briefs. 
Trial  by  jury.  A  general  verdict  for  appellee,  who  was 
the  defendant  below,  and  answers  to  certain  special  inter- 
rogatories, among  which  were  the  following : 

"1.  What  was  the  horse,  mentioned  in  the  defend- 
ant's answer,  actually  worth  at  the  date  of  the  trade?  " 

"Answer.    Seventy-five  dollars." 

"  2.  How  much  do  you  allow  the  defendant,  if  any 
thing,  for  keeping  the  horse  in  question?" 

"Answer.    Seventy-eight  dollars." 

Over  a  motion  for  a  new  trial,  and  exceptions  reserved, 
a  judgment  was  rendered  for  the  appellee,  on  the  general 
verdict. 

The  causes  assigned  for  a  new  trial  are : 

1st.  The  verdict  is  not  sustained  by  the  evidence; 
and, 

2d.  Error,  in  giving  certain  instructions  to  the  jury, 
which  were  asked  for  by  the  appellee.  One  of  the  in- 
structions complained  of  was  given  in  the  following 
words : 

"8.  If  the  defendant  purchased  the  horse  under  a 
warranty  from  the  plaintiff  that  he  was  sound,  the 
plaintiff  is  bound  on  his  warranty  for  all  damages  neces- 
sarily and  naturally  resulting  from  the  breach  of  the 
same ;  the  measure  of  damages  in  such  case  being  the 
difference  between  the  actual  value  of  the  horse  at  the 
time  of  sale,  and  the  contract  price,  to  which  may  be  * 
added  the  necessary  expenses  of  the  defendant  in  finding 
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and  caring  for  Baid  horse,  daring  his  unfitness  for  use, 
caused  hy  the  unsoundness  complained  of." 

The  above  instruction  is  erroneous  throughout.  Street 
V.  Chapman^  29  Ind.  142 ;  Boohcr  v.  Goldsboroughy  44  Ind. 
490 ;  The.  Pittsburgh,  etc.,  B.  W.  Co.  v.  Heck,  60  Ind.  808. 

It  is  apparent,  from  the  answer  by  the  jury  to  special 
interrogatory  number  two,  that  this  instruction  injured 
the  appellant,  and,  according  to  the  answer  to  special  in- 
terrogatory number  one,  the  general  verdict  should  have 
been  for  seventy-five  dollars,  in  favor  of  the  appellant ; 
for  the  jury  had  no  right  to  deduct  the  subsequent  ex- 
pense of  keeping  the  horse,  from  his  value  at  the  time  of 
the  sale.  Perhaps  the  judgment  should  have  been  for 
the  appellant,  on  the  special  findings,  for  seventy-five 
dollars,  notwithstanding  the  general  verdict ;  but  no  such 
motion  was  made  below,  and  the  appellant  can  not  raise 
the  question,  here,  for  the  first  time.  The  inconsistency  of 
special  findings  with  the  general  verdict  is  not  a  cause  for 
a  new  trial,  nor  was  it  presented  in  this  case  in  any  way 
which  will  authorize  us  to  consider  the  question.  Adam^ 
sen  V.  Rose,  80  Ind.  880 ;  Brannon  v.  May,  42  Ind.  92 ; 
Shanks  V.  AlheH,  47  Ind.  461. 

But,  for  the  error  contained  in  instruction  number  three, 
the  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings 
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Kxw  TbiaIi.— Cbii«  fcr.—'Emdmet  JSreMeti.—JVa<;<£o&— Where  the  evi- 
dence intended  to  be  elicited  by  a  question  pot  to  a  witness,  but  excluded 
on  objection,  is  not  made  known  to  the  court|  at  the  time  such  objection 
is  made,  snch  ezclosion  is  not  a  sufficient  cause  lor  a  new  trial. 

Same. — Swrprim, — Afidmt — Supreme  OourL — Braotiee. — ^Where  '^ surprise'* 
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«t  eyidence  given  npon  the  trial  of  a  caaae  is  relied  upon  as  groand 
for  a  new  trial,  if  the  affidavit  which  must  be  made  in  rapport  thereof 
be  met  by  counter  affidavits,  the  decision  of  the  court  upon  the  question 
of  fact,  thereby  presented  will  not  be  reversed  by  the  Supreme  Court,  on 
appeal,  on  the  mere  weight  of  such  evidence. 
8uFEiai£  Court.— Bws«we.— Weight  q^  Emdmot,— Where  the  evidence  given 
on  the  trial  of  a  cause  tends  to  support  the  finding  therein,  the  Supreme 
Court,  on  appeal,  will  not  disturb  such  finding  on  the  mere  weight  of  evi- 
dence. 

From  the  Case  Circuit  Court. 

S.  T.  McConndl  and  J.  C.  Nelson,  for  appellant. 

M.  Winfieldy  for  appellee. 

HoWK,  J. — ^In  this  action,  the  appellee,  as  plaintiff,  sued 
the  appellant,  as  defendant,  in  the  Carroll  circuit  court; 
but  before  the  final  trial  of  the  cause,  the  venue  thereof 
waa  changed  from  the  latter  court,  to  the  court  below. 

Id  his  complaint,  the  appellee  alleged,  in  substance, 
that  on  or  about  the  15th  day  of  April,  1867,  the  appellee 
purchased  of  the  appellant  the  real  estate  in  CarroU 
eounty,  Indiana,  particularly  described  in  said  complaint, 
for  the  agreed  price  of  twenty-seven  hundred  dollars,  of 
which  sum  one  thousand  dollars  was  to  be  paid  down, 
one  thousand  dollars  in  April,  1869,  and  the  balance  in 
April,  1870 ;  that  when  he  made  said  purchase,  the  appel- 
lee paid  the  appellant  seven  hundred  dollars  and  executed 
kis  note  to  appellant  for  three  hundred  dollars,  balance  of 
the  amount  that  was  to  be  paid  down,  and  also  executed 
his  two  notes  to  appellant  for  said  deferred  payments ; 
that  on  the  25th  day  of  April,  1870,  appellee  paid  the 
appellant  two  hundred  dollars  on  said  three-hundred-dol- 
lar note ;  that  the  appellant  executed  to  appellee,  at  the 
same  time,  his  bond,  obligating  himself  to  convey  said 
real  estate  to  the  appellee ;  that  in  pursuance  of  said  pur- 
chase, appellee  entered  into  possession  of  said  lands, 
fcrming  the  same,  and  made  valuable  and  lasting  im- 
provements thereon,  to  the  value  of  three  hundred  dol- 
lars ;  that  in  the  early  part  of  the  year  1869,  the  appelUmt 
told,  and  agreed  with,  the  appellee,  that  he,  the  appellant, 
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would  take  the  lands  back,  and  appellee  should  lose 
nothing,  and  he  would  pay  the  appellee  the  money,  and 
interest  thereon,  that  appellee  had  paid  on  said  land,  and 
would  pay  appellee  for  said  improvements,  if  appellee 
would  surrender  said  lands  to  appellant,  without  trouble, 
and  he  requested  the  appellee  to  let  him  have  said  bond. 
And  the  appellee  averred,  that,  in  pursuance  of  said  re- 
qfuest,  he  let  the  appellant  have  said  bond,  and  that  appel- 
lant took  the  same,  and  then  retained  it,  and  therefore 
the  appellee  could  not  give  a  copy  thereof;  and  that,  in 
pursuance  of  appellant's  said  agreement  to  pay  him  said 
money  and  interest,  and  for  said  improvements,  and  that 
appellee  should  lose  nothing, — ^he  surrendered  to  appel- 
lant said  lands,  without  trouble ;  but  the  appellant  had 
ever  since,  and  then,  refused  to  pay  him  said  money  and 
the  interest  thereon,  and  for  said  improvements ;  and  the 
appellee  averred,  that  there  was  then  due  him  for  said 
money  and  interest  thereon,  and  for  said  improvements, 
the  sum  of  one  thousand  five  hundred  dollars,  for  which 
he  demanded  judgment. 

The  appellant's  final  answer  in  this  action  was  in  six 
paragraphs,  numbered  from  third  to  eighth,  both  inclu- 
AvBy  the  first  two  paragraphs  having  been  withdrawn. 
In  the  amended  third  paragraph  of  his  answer,  the  ap- 
pellant alleged,  in  substance,  that  he  admitted  that  at  one 
time  he  made  a  contract  of  sale  with  the  appellee,  for  the 
lands  described  in  the  complaint,  that  certain  papers  were 
exchanged  in  pursuance  of  said  contract,  and  certain  pay- 
ments made,  and  that  appellee  entered  into  possession  of 
said  land  and  enjoyed  its  use  for  two  years,  but  he  denied 
that  appellee  made  any  valuable  or  lasting  improvements 
thereon ;  and  the  appellant  averred,  that,  on  or  about  the 
18th  day  of  March,  1868,  appellee  agreed  with  him,  that, 
in  consideration  of  appellant's  then  surrendering  to  ap- 
pellee his  notes  mentioned  in  his  complaint,  and  all  evi- 
dences of  debt,  held  by  appellant  against  appellee,  and 
releasing  appellee  from  all  claims  for  the  use  of  said  farm, 
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for  timber  taken  therefrom,  and  for  the  crops  thereof, 
and  would  allow  appellee  to  remove  the  then  growing 
crops  on  said  land, — ^the  appellee  would  deliver  up  his 
title-bond  for  said  land,  and,  on  or  before  March  23d, 
1868,  deliver  up  to  appellant  the  possession  of  said  land ; 
that  appellee  would  then  and  there  release  appellant  from 
all  claims  held  by  him  against  the  appellant,  and  would 
execute  to  appellant  his  obligation  to  deliver  up  to  appel- 
lant the  possession  of  said  land,  according  to  that  agree* 
ment, — which  obligation  was  then  and  there  executed  to 
appellant,  and  a  copy  thereof  was  filed  with,  and  made 
part  of,  said  paragraph  of  answer;  and  appellant  averred^ 
that  the  payment  mentioned  in  said  obligation  never 
was  made  by  appellee ;  that  appellee  gave  up  possession 
of  said  land,  as  in  said  obligation  agreed ;  and  that  the 
said  agreement,  then  and  there  made  by  him  with  appel- 
lee, which  was  by  the  appellant  in  all  things  faithfully 
carried  out  by  surrendering  to  appellee  all  notes,  accounts, 
claims  and  obligations  held  against  him,  and  allowing  the 
appellee,  after  his  surrender  of  the  possession  of  said 
land,  to  reenter  upon  the  same  and  remove  his  crop, — 
was  then  and  there  solemnly  agreed,  by  and  between  him 
and  the  appellee,  to  be  an  accord  and  satisfaction  of  all 
claims  or  demands,  of  any  description,  either  growing  out 
of  said  contract  of  sale  and  occupancy  of  said  land,  or  of 
any  other  transaction  whatever.  Wherefore  appellant 
said  that  appellee  ought  not  to  recover  in  this  action,  and 
prayed  judgment  for  costs,  etc. 

The  obligation  mentioned  in  this  paragraph  of  answer, 
and  alleged  to  have  been  executed  by  appellee,  recited 
that  the  appellant  had,  on  April  13th,  1867,  contracted 
and  agreed  to  sell  to  appellee  a  certain  tract  of  land  in 
Carroll  county,  describing  the  land,  and  that  the  appellee 
had  failed  to  make  the  payment,  which  had  already  be- 
come due  on  the  same,  and  concluded  as  follows : 

"Ifow,  therefore,  this  agreement  witnesseth,  that  the 
said  Chambers  now  agrees  to  quit  possession  and  deliver 
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up  said  premises  to  said  Mitchell,  on  or  before  the  23d 
day  of  March,  1868,  provided  the  said  Chambers  does 
not  make  the  payment  already  due  thereon,  to  wit,  the 
sum  of  one  thousand  one  hundred  dollars,  by  that  time. 

(Signed)  ^  Jambs  Chambers. 

"  March  18th,  1868. 

«  Witness :    A.  H.  Evans." 

In  the  fourth  paragraph  of  his  answer,  the  appellant 
pleaded  the  same  facts  that  are  pleaded  in  the  third  para- 
graph of  his  answer,  as  an  accord  and  satisfaction  of  ap- 
pellee's cause  of  action,  except  that  he  did  not  allege  ap- 
pellee's said  agreement  to  be  in  writing. 

In  the  fifth  paragraph  of  his  answer,  the  appellant 
claimed,  by  way  of  counter-claim,  for  the  use  and  occu- 
pation of  said  land,  and  for  timber,  etc.,  cut  and  removed 
from  said  land,  and  for  crops  grown  on  said  land,  a  large 
sum  in  damages. 

In  the  sixth  paragraph  of  his  answer,  the  appellant 
pleaded  the  same  matters,  as  in  the  fifth  paragraph,  by 
way  of  set-oft. 

The  seventh  paragraph  ot  the  answer  was  a  general 
denial. 

The  eighth  paragraph  was  a  plea  of  payment. 

The  appellee  demurred  separately  to  the  third,  fourth 
fifth  and  sixth  paragraph  of  appellant's  answer,  for  the 
want  of  sufiicient  facts  in  each  paragraph,  to  constitute  a 
defence  to  the  action.  The  record  shows  that  the  demur- 
rer to  said  third  paragraph  of  answer  was  overruled ;  but 
it  fails  to  show  any  action  of  the  court  below,  on  either 
of  the  other  demurrers  to  either  of  the  other  paragraphs 
of  answer. 

The  appellee  replied,  in  three  paragraphs,  to  the  appel- 
lant's answer,  as  follows : 

1st.    By  a  general  denial ; 

2d.    Payment  of  appellant's  set-off ;  and, 

8d.  That  appellant's  claims  were  wholly  without  con- 
sideration. 
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The  firet  paragraph  of  the  reply  was  sworn  to  by  ap- 
pellee. 

The  action  being  at  issue  was  tried  by  a  jury,  in  the 
court  beloWy  and  a  verdict  was  returned  for  the  appellee, 
assessing  his  damages  at  one  thousand  one  hundred  and 
eleven  dollars  and  ninety-one  cents.  On  written  causes 
filed,  the  appellant  moved  the  court  below  for  a  new  trial, 
which  motion  was  overruled,  and  appellant  excepted,  and 
judgment  was  rendered  upon  the  verdict. 

In  this  court,  the  appellant  has  assigned  but  one  alleged 
error,  namely ; 

That  the  court  below  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

In  his  motion  for  such  new  trial,  the  appellant  assigned 
several  distinct  causes  therefor;  but,  in  his  argument  of 
this  cause,  the  appellant  has  only  urged  upon  our  consid* 
eration  the  following  points,  all  of  which  are  properly 
presented  in  and  by  the  record  of  this  cause,  and  by  the 
alleged  error  assigned  thereon : 

1st.  The  court  below  erred,  in  the  exclusion  of  compe* 
tent  and  material  evidence,  offered  on  the  trial  by  the 
appellant ; 

2d.  The  court  below  erred,  in  refusing  the  appellant  a 
new  trial,  upon  the  ground,  that,  by  appellee's  evidence, 
the  appellant  was  taken  by  surprise,  which  ordinary  pni* 
dence  could  not  have  guarded  against ;  and, 

8d.  That  the  court  below  should  have  sustained  th# 
appellant's  motion  for  a  new  trial,  upon  the  weight  of 
the  evidence. 

These  several  points  we  will  consider  and  decide,  in  the 
order  in  which  we  have  mentioned  them. 

1st.  In  considering  the  alleged  error  of  the  court 
below,  in  excluding  from  the  jury  the  evidence,  which 
the  appellant  claims  that  he  offered  on  the  trial,  we  may 
-remark  in  the  outset,  that  the  record  wholly  fails  to  show 
what  the  excluded  evidence  was,  or  what  fact  or  facts  the 
appellant  expected  to  establish  thereby.    Certain  ques- 
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tionB  were  propounded  by  the  appellant  to  his  witnesMH, 
on  the  trial,  which  the  appellee  objected  to,  and  the  court 
below  BQstained  the  objecticm,  and  the  appellant  excepted. 
And  this  is  all  that  the  record  shows,  either  in  the  bill  of 
exceptions  or  in  the  appellant's  motion  for  a  new  trial,  in 
relation  to  the  alleged  excluded  evidence.  It  does  not 
appear  that  the  appellant  informed  the  court  below, 
at  any  time,  what  the  evidence  was  which  he  hoped  to 
elicit  by  his  questions  which  were  not  allowed,  nor  what 
&ct  or  facts  he  hoped  to  prove  by  the  answers  to  such 
questions.  It  will  not  do  to  say,  in  such  a  case,  that  the 
court  bdow  could  see,  from  the  nature  of  the  questions, 
what  facts  the  appellant  hoped  to  prove  by  such  questions. 
Very  possibly,  the  court  below  might  guess  correctly, 
from  the  questions  asked,  what  fact  the  party  might  de- 
sire to  prove  by  the  answer  to  such  question;  but  the 
court  is  not,  and  ought  not  to  be,  required  to  guess  at 
such  a  fact ;  and  then,  too,  the  court  might  not  guess  cor- 
rectly. Where  a  party  may  wish  to  avail  himself,  in  this 
court,  of  an  alleged  error  of  the  court  below,  in  the  ex- 
clusion of  ofiered  evidence,  it  is  due  to  both  the  courts, 
that  the  record  should  show,  cleariy  and  explicitly,  and 
without  any  necessity  for  inference  or  surmise,  what  evi- 
dence was  ofiered  -and  excluded,  and  what  facts  it  was 
intended  to  establish  thereby.  Where,  as  in  this  case,  the 
record  shows  only  that  certain  questions  were  propounded 
to  certain  witnesses,  and  does  not  show  the  particular 
evidence  which  it  was  expected  would  be  elicited  by  the 
answers  to  such  questions,  we  can  not  say  from  the  record 
that  the  court  below  erred  in  sustaining  the  objections  to 
such  questions.  The  Toledo^  etc.^  if.  W.  Co.  v.  Goddard^ 
25  Ind.  185 ;  Lewis  v.  Lewis,  80  Ind.  257. 

2d.  "Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against,"  is  the  third  statutory 
cause  for  a  new  trial.  2  R.  8. 1876,  p.  180.  It  is  one  of  the 
causes,  which  "  must  be  sustained  by  affidavit,"  showing 
its  truth.    2  R.  S.  1876,  p.  188,  sec.  855.    In  the  case  at 
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bar,  the  '<  surprise "  alleged  by  appellant  was  sustained 
by  affidavit,  but  it  was  controverted  by  other  affidavits. 
Where  this  is  the  case,  a  question  of  fact  is  presented, 
which  must  be  determined  by  the  court  below,  like  any 
other  question  of  fact  in  a  civil  action,  upon  the  weight 
of  the  evidence.  And  the  decision  of  the  court  below, 
upon  such  a  question,  will  not  be  disturbed  by  this  court, 
upon  the  mere  weight  of  the  evidence.  We  have  exam- 
ined the  affidavits  and  counter-affidavits,  in  relation  to 
the  alleged  ^^  surprise,"  and,  in  our  opinion,  the  decision  of 
the  court  below,  in  overruling  the  appellant's  motion  for  a 
new  trial,  in  so  far  as  it  involved  the  appellant's  alleged 
^^  surprise  "  as  a  cause  for  such  new  trial,  was  right  and 
ought  not  to  be  disturbed. 

8d.  As  to  the  point  made  by  the  appellant,  that  the 
verdict  of  the  jury  was  not  sustained  by  sufficient  evi- 
dence, we  have  carefully  examined  the  evidence  in  the 
record.  There  was  certainly  great  conflict  in  the  evi- 
dence, but  it  was  for  the  jury  to  determine  which  of  the 
witnesses  was  the  more  worthy  of  belief.  We  think 
there  was  evidence  before  the  jury,  on  the  trial  of  this 
cause,  tending  to  support  the  material  averments  of  the 
appellee's  complaint.  Where  this  is  the  case,  this  court  has 
uniformly  decided,  as  we  now  decide,  that  the  decision  of 
the  court  below  will  not  be  reversed  by  this  court,  upon 
the  mere  weight  of  the  evidence. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 
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VfiLL.'-ChaniabU  U$e8.^Dmn9e  to  (h^^.-^Qj^pcusity  <^  CbwM^  to  Takt.— 
Beni^ieiana, — A  testator  devised  "  to  the  conunissioiiers  of"  a  certain 
county,  ''and  to  their  Ruccessors  in  office,  forever,  *  *  *  in  trust  and 
for  the  use  and  benefit  of  the  orphan  poor,  and  for  other  destitute  persons, 
ol  said  oountj,"  all  his  real  estate  therein ;  and  also,  in  like  manner,  for 
the  support  and  education  of  such  persons  and  for  the  improvement  of 
such  real  estate,  all  his  ''  other  property  of  every  description ; "  directing 
that  the  latter  be  converted  into  money,  by  executors  named,  and,  after  the 
payment  of  debts,  etc.,  the  residue  to  be  paid  over  to  such  devisee ;  and 
also  directing  that  such  real  estate  should  never  be  sold,  but  be  retained 
forever  as  a  home  for  such  persons.  In  an  action  ioRtifutcd  by  the  heirs 
of  the  testator,  to  set  aside  such  will  and  obtain  an  order  on  such  execu- 
tors to  pay  to  the  plaintiff  the  proceeds  of  such  "other  property," — 

Sddf  that  such  devise  is  valid. 

Held,  also,  that  such  county  has  the  legal  capacity  to  take  and  execute 
such  trust. 

Hdd,  also,  that  such  devise  is  sufficiently  certain  as  to  the  beneficiaries 
thereof,  and  is  one  that  can  be  executed. 

Saxx. — Qmri  (/  Chancery. — Statute  (f  Elisaheth. — A  court  of  chancery  has 
power,  independently  of  the  statute  of  43  Elisabeth,  to  cause  a  devise  for 
charitable  uses  to  be  upheld  and  executed. 

Prom  the  Lagrange  Circuit  Court, 

A.  MLxson  and  A,  A,  ChapiUy  for  appellants. 
J.  D.  FerraU  and  —  Morris^  for  appellees. 

Perejns,  J. — ^The  appellees  filed,  in  the  Lagrange  cir- 
cuit court,  on  the  19th  day  of  October,  1874,  their 
amended  complaint  against  the  appellants,  in  which  the 
following  facts  are  stated : 

That  Daniel  Rogers,  on  the  17th  day  of  March,  1868, 
made  his  last  will  and  testament  in  the  county  of  La- 
grange, State  of  Indiana ;  that  he  died  on  the  —  day  of 
February,  1871,  in  said  county  of  Lagrange,  leaving  no 
wife,  father  or  mother,  or  brothers  and  sisters,  except  the 
plaintiff  Susan  Webster ;  that  plaintiffs  are  next  of  kin, 
and  are  his  heirs  at  law,  and  that  decedent  died  the  owner 
of  real  estate  in  Lagrange  county,  of  the  value  of  ten 
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thousand  dollars,  and  personal  property  of  the  value  of 
ten  thousand  dollars ;  that  said  will  has  been  duly  pro* 
bated,  and  letters  of  administration  issued  to  the  defend- 
ants Nelson  and  Howard,  who  are  named  as  executors  in 
the  will,  and  who  have  qualified,  taken  possession  of  the 
property  of  the  testator,  converted  the  personal  estate 
into  money,  paid  all  the  debts,  and  are  about  to  pay  the 
residue  of  the  money  over  to  the  defendant  the  board 
of  commissioners  of  Lagrange  county,  in  accordance  with 
the  provisions  of  the  will,  a  copy  of  which  is  filed  with 
the  complaint. 

It  is  averred  that  the  said  devises  and  bequests,  in  said 
will  contained,  are  void. 

The  prayer  of  the  complaint  is,  that  the  bequest  and 
trust  in  said  will  be  declared  void,  and  the  plaintiflb  be 
admitted  to  the  enjoyment  of  the  property,  as  the  heirs  at 
law  of  the  decedent ;  that  the  executors  be  required  to 
pay  to  them  the  money  arising  from  the  personal  estate ; 
and  that  the  board  of  commissioners  be  eigoined  from 
further  interfering  with  said  estate. 

The  appellants  filed  a  demurrer  to  the  complaint,  which 
was  overruled,  and  an  exception  reserved.  They  then 
answered  by  a  general  denial,  and  trial  was  had,  and  a 
finding  by  the  court  in  favor  of  the  appellees.  A  motion 
in  arrest  of  judgment  was  then  made,  which  was  also 
overruled,  and  an  exception  taken,  and  judgment  ren- 
dered in  accordance  with  the  prayer  of  the  complaint, 
from  which  an  appeal  is  taken  by  all  the  defendants  below, 
to  obtain  a  reversal  of  the  judgment. 

The  errors  assigned  are,  the  rulings  upon  the  demurrer 
to  the  complaint  and  the  motion  in  arrest  of  judgment, 
which  present  really  the  same  questions. 

A  copy  of  the  will  follows : 

*^I,  David  Rogers,  of  Clear  Spring  township,  in  the 
county  of  Lagrange,  in  the  State  of  Indiana,  do  pibliib 
this,  my  last  wiU  and  testunent,  in  manner  following,  to 
wit; 
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<'  Item  1.  I  give  and  devise  all  of  my  real  estate  lying 
in  said  county  of  Lagrange,  to  the  commiflsioners  of  the 
county  of  Lagrange  aforesaid,  and  their  succeBsors  in 
office,  forever,  in  trust,  however,  for  the  uses  and  purposes 
hereinafter  expressed,  to  wit;  in  trust  and  for  the  use  and 
benefit  of  the  orphan  poor,  and  for  other  destitute  persons, 
of  said  county,  and  I  direct  that  said  commissioners  and 
their  successors  do  retain  said  lands,  and  so  improve  and 
use  the  same  as  shall  best  secure  the  benefits  of  a  home 
thereon,  and  a  support  and  education  therefrom,  for  said 
poor  and  destitute  persons. 

'^  Secondly.  I  give,  devise  and  bequeath  all  of  my  other 
property  of  every  description  to  said  commissioners  and 
their  successors  in  ofKce,  forever,  in  trust,  to  be  converted 
into  money  and  used  and  invested  as  they,  the  said  com- 
missioners, shall  think  the  most  conducive  to  aid  in  tiie 
improvement  of  the  lands  first  hereinbefore  mentioned, 
aad  iu  the  support  and  education  of  said  poor  and  desti* 
tute  persons.  It  is  my  will  that  the  lands  first  hereinbe* 
fore  mentioned  shall  be  forever  retained  by  said  commis* 
aioners  and  their  successors,  for  the  purposes  aforesaid, 
and  that  no  portion  thereof  be  sold  or  transferred,  but 
that  the  same  ftall  be  forever  kept,  and  known  as  tibe 
David  Rogers  Home,  for  the  support  and  education  of 
the  orphan  poor  of  Li^ange  county,  Indiana. 

"  I  hereby  appoint  Dresden  W.  H.  Howard,  of  Wau* 
seon,  Fulton  county,  Ohio,  and  Erastus  Nelson,  of  Clear 
Spring  township,  Lagrange  county,  Indiana,  executors  of 
this,  my  last  will,  and  I  direct,  that,  after  my  just  debts 
and  funeral  expenses  are  paid,  they  proceed  to  re- 
duce and  convert  all  my  property,  except  the  real  estate 
in  Lagrange  county,  aforesaid,  into  money,  and,  after 
deducting  their  reasonable  charges,  that  they  pay  the 
balance  to  said  oommissionerB,  to  be  used  by  them  as 
above  directed.'' 

It  is  claimed  that  the  devises  in  this  will  are  void. 

1st.    Because  the  county,  the  trustee  created  by  the 


800  SUPREME  COmiT  OP  DODIANA. 

The  Board  of  Comm'n  of  Lagrange  Co,  HaLv,  Bogers  H  oL 

will,  is  incapable  in  law  to  accept  and  execute  the  trust. 
This  objection  is  answered  by  the  case  of  Craig  v.  Secrist^ 
54  Ind.  419,  at  this  term. 

2d.  Because  the  trust  is  incapable  of  execution,  and  the 
beneficiaries  of  it  too  uncertain. 

The  same  objection  was  made  to  the  trust  created  by 
the  will  of  George  Dean,  in  the  case  of  DeBruler  v.  Fer- 
guaoUj  54  Ind.  549,  at  this  term,  a  case  involving  the  va- 
lidity of  the  trust  created  by  that  will,  a  case  directly  in 
point  as  a  precedent  to  this  case,  and  the  objections  to  the 
trust,  in  this  case,  are  answered  in  the  opinion  delivered 
on  the  decision  of  that  case.  The  opinions  in  both  the 
above  cases,  delivered  by  HowK,  J.,  settle  every  point 
made  in  the  present  case  so  clearly,  that  it  would  be 
pretentious  in  us  to  attempt  to  add  to,  in  the  hopes  of 
strengthening,  them. 

We  do,  however,  avail  ourselves  of  the  opportunity  of 
showing  that  the  decisions  in  these  cases  are  supported  by 
another  authority  in  our  State,  and  one  entitled  to  the 
highest  respect.  It  is  the  case  of  if  Cord  v.  Ochiltree^  8 
Blackf.  15. 

It  will  be  borne  in  mind  that  the  cases  at  the  present 
term  are  decided  without  the  aid  of  the  statute  of  43 
Elizabeth,  that  statute  not  being  in  force  in  this  State, 
according  to  the  decision  in  the  case  of  Qrimes*  Execviors 
V.  Harmon,  85  Ind.  198. 

It  will  also  be  borne  in  mind,  that,  in  each  of  these  cases, 
a  trustee,  capable  of  taking  and  executing  the  trust,  is 
named  in  the  will,  and  has  not  declined  the  trust. 

As  we  have  already  intimated,  the  decisions  in  the  cases 
of  which  we  are  speaking  rest  upon  the  legal  proposi- 
tion, that  the  court  of  chancery  has  power,  independently 
of  the  statute  of  Elizabeth,  to  uphold  charitable  devises, 
such  as  those  are  in  the  cases  mentioned.  Does  the  case 
of  MCord  V.  Ochiltree  support  them?  The  case  orig- 
inated in  a  question  or  controversy  arising  upon  a  clause  of 
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the  will  of  John  Ochiltree,  who  died  in  1840.  Among 
other  beqaesta  he  made  the  following : 

*' After  paying  all  the  foregoing  bequests,  I  give  and  be- 
queath unto  the  theological  seminary  at  South-Hanover,  in 
the  State  of  Indiana,  all  the  remainder  of  my  estate,  to 
continue  a  permanent  fund,  and  the  interest  to  be  applied 
to  the  education  of  pious,  indigent  youths  who  are  pre- 
paring themselves  for  the  ministry  of  the  Gospel,  and 
those  only  who  strictly  adhere  to  the  Westminster  con- 
fession of  faith  in  its  literal  meaning." 

The  trust,  created  by  the  above  provision  of  M'Cord's 
will,  was  sustained,  and  it  was  held  by  the  Supreme  Court 
of  Indiana,  that  a  court  of  chancery  could  cause  it  to  be 
executed,  independently  of  the  statute  of  Elizabeth. 

It  will  be  observed  that  no  territorial  limits  are  pre- 
scribed by  the  will,  within  which  the  beneficiaries  are  to 
be  selected. 

Dewby,  J.,  in  his  opinion  says : 

"  The  legacy  in  controversy  is  void  at  law,  because  the 
objects  of  the  testator's  benevolence — pious,  indigent 
youths  preparing  for  the  ministry  of  the  Gospel  accord- 
ing to  a  particular  standard  of  faith — ^are  too  vaguely 
indicated  to  enable  them  to  take  the  legacy  without  the 
interposition  of  a  trustee ;  and  because  there  was,  at  the 
death  of  the  testator,  no  existing  trustee  capable  of  exe- 
cuting the  trust  intended  to  be  created  by  the  will.  The 
theological  seminary,  being  at  that  time  an  unincorpo- 
rated society,  could  not  execute  a  trust  of  that  character, 
being  the  application  of  a  permanent  fund  to  a  particular 
purpose,  for  the  want  of  succession." 

Citing  many  authorities,  he  says : 

"  The  English  court  of  chancery,  however,  as  we  shall 
show,  would  give  effect  to  such  a  legacy  as  a  charitable 
trust." 

The  learned  and  able  Judge  then  proceeds  to  show  that 
the  courts  in  Indiana  possess  chancery  powers,  ^^  in  addi- 
tion to  the  usual  jurisdiction  of  a  court  of  equity,  of 
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taking  cognizance  of  and  protecting  the  persons,  rightSy 
and  property  of  infants,  idiots,  and  lunatics,  and  of  super- 
intending and  enforcing  charities.     ***** 

"  It  is  now  well  established  (contrary  to  the  opinions  of 
distinguished  chancellors  and  writers  heretofore  enter- 
tained), that  the  English  court  of  chancery  possesses  an 
inherent  jurisdiction  which  it  has  always  exercised  to  en- 
force and  effectuate  charities,  which  at  law  were  illegal  or 
informal  gifts.  Vidal  et  al.  v.  GirarcTs  ExWs^  2  Howard,  127, 
and  the  authorities  there  cited.  But  since  the  passage  of 
the  statute  of  the  48  Elizabeth,  c.  4,  commonly  called  the 
statute  of  charitable  uses,  the  decisions  have  been 
founded  principally  upon  that  act ;  and  the  jurisdiction 
has  been  considered  as  confined  to  the  charities  therein 
enumerated,  or  to  those  which  by  analogy  are  within  its 
q)irit  and  intention.  *  *  *  it  niay  therefore  be 
proper,  though  it  is  not  absolutely  necessary  to  the  de- 
cision of  this  cause,  to  inquire  whether  that  statute  is  in 
force  in  this  State." 

Here  the  Judge  enters  upon  that  inquiry,  and  comes  to 
the  conclusion  that  that  act  is  in  force  in  this  State.  This 
part,  and  this  part  only,  of  Judge  Dewey's  opinion,  a 
part  not  material  to  the  decision. of  the  cause  he  was  then 
considering,  is  overruled  by  the  case  of  Grimes*  Et^vs  v. 
Harmon^  supra.  The  opinion  in  the  case*  in  Blackford, 
«ttpra,  next  proceeds  to  demonstrate'that  the  trust  created, 
or  attempted  to  be,  by  the  will  of  John  Ochiltree  would  be 
upheld  and  executed  in  chancery,  independently  of  the 
statute  of  Elizabeth. 

"  That  the  English  court  of  chancery  will  sustain,  as  a 
charity,  a  gift  void  at  law,  is  established  by  numerous  de- 
cisions. It  will  be  necessary  to  quote  but  a  few  of  them." 
We  omit  the  part  of  the  opinion  which  follows,  till  we 
come  to  the  notice  in  it  of  the  case  of  The  Baptist  Ass(h 
ciation  v.  Harfs  Executors: 

'<  This  case  so  far  as  it  decided  that  the  English  court 
of  chancery  had  no  power  to  execute  a  charity,  void  at 
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law,  independently  of  the  statute  of  Elizabeth,  was  over- 
ruled by  the  case  of  Vidal  v.  GirardCs  ExWSy  supra^  in 
which,  after  a  very  full  review  of  ail  the  authorities,  it 
was  held,  *  That  there  is  an  inherent  jurisdiction  in 
equity  in  cases  of  charity,  and  that  charity  is  one  of  those 
objects  for  which  a  court  of  equity  has  at  all  times  inter- 
fered to  make  good  that  which  at  law  was  an  illegal  or 
informal  gift;  and  that  cases  of  charity  in  courts  of 
equity  in  England  were  valid  independently  of  and  pre- 
viously to  the  statute  of  Elizabeth.'  Had  such  been  the 
opinion  entertained  by  the  court  in  the  case  of  The  Bap- 
tist Association  v.  Harfs  JExecutorSj  there  can  be.no  doubt 
that  the  legacy  in  that  case  would  have  been  sustained  as 
a  charity.  Our  opinion  is  that  the  legacy  under  consid- 
eration, though  void  at  law  for  the  want  of  trustees 
capable,  at  the  death  of  the  testator,  of  taking  or  execut- 
ing the  trust,  and  on  account  of  the  vague  indication  of 
the  objects  of  the  charity,  is  valid  as  a  charity,  both  in 
reference  to  the  statute  of  Elizabeth,  and  to  the  law  of 
charities  in  a  court,  of  equity  as  it  stood  before  the  pas- 
sage of  that  act." 

The  judgment  below  is  reversed,  with  costs;  cause 
remanded  with  instructions  to  proceed  in  accordance 
with  this  opinion. 


CooMBS  V.  Carr  et  al. 

RsDEMPnoir. — Mortgotge. — Foredonure, — JtidffmaU  Oredk&r.-^BxrtieB. — RighU 
as  between  Jttdgfnent  and  Mortgage  OredUon. — ^Where  real  estate,  encum- 
bered by  a  mortgage  prior  in  lien  to  that  of  a  mere  personal  judgment 
against  the  owner  thereof,  is  firat  sold  by  the  sheriff  upon  an  execution 
ifltned  on  such  judgment,  and  afterwards  upon  a  decree  of  fbreclosnre  of 
such  mortgage,  rendered  in  a  proceeding  therefor,  whereof  the  purchaser 
had  no  notice,  and  without  redeeming  from  him  he  or  his  grantee  may, 
either  in  an  original  action  by  him,  to  redeem,  against  the  latter  purchaser, 
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or  by  a  counter-claim  in  an  action  by  the  latter  against  him  to  quiet 
title,  have  an  accounting  of  the  amount  actually  due  to  such  latter  pur- 
chaser, and  obtain  a  decree  allowing  him  to  redeem  by  paying  such 
amount  so  to  be  found  due. 

Same. — Tender, — ^To  redeem  in  such  action  it  is  not  necessary  that,  prior  to 
the  commencement  thereof,  such  junior  claimant  shall  have  tendered  the 
amount  due  to  the  holder  of  the  prior  claim,  nor  need  he  bring  such 
amount  into  court ;  it  being  sufficient  to  offer,  in  his  pleading,  to  pay 
whatever  amount  shall  be  found  due. 

QuEBT. — In  such  proceeding,  is  the  amount  due  to  the  holder  of  such 
prior  lien  determined  by  the  amount  for  which  his  decree  was  rendered  7 

From  the  Clark  Circuit  Court. 

J.  H,  StoUmburg  and  (?.  V.  Hoioky  for  appellant. 
C.  P.  Ferguson^  J,   T,  Dye  and  A.  C.  Harris^  for  ap- 
pellees. 

BiDDLB,  J. — Action  by  appellees,  against  the  appellant, 
to  quiet  the  title  to  certain  lands.  The  complaint  avers  that 
the  appellees  are  the  owners  in  fee-simple  and  in  posses- 
sion of  the  lands,  particularly  describing  them,  and  that, 
by  virtue  of  a  certain  sheriff's  deed,  the  appellant  claims 
title  to  the  same,  adverse  to  the  appellees,  which  title  is 
a  cloud,  etc.  Prayer  that  the  title  may  be  quieted  in  the 
appellees. 

Answer : 

Ist.    General  denial ; 

2d  and  8d.  Special  paragraphs,  which  allege  essen- 
tially the  same  facts. 

The  third  paragraph  may  be  stated  as  follows : 

"  That  on  the  27th  day  of  May,  1872,  at  the  May  term 
of  the  court  of  common  pleas  of  Clark  county,  one 
George  Spriesterbach,  by  the  consideration  of  said  court, 
recovered  a  judgment,  without  relief  from  valuation  or 
appraisement  laws,  against  one  Joseph  Carr,  as  principal, 
and  Williams  Prather,  as  his  surety,  for  the  sum  of  four 
hundred  and  five  dollars,  and  costs  of  suit,  taxed  at  fifty- 
six  dollars  and  forty  centa.  Afterwards,  on  June  25th, 
1872,  and  while  such  judgment  was  in  full  force,  unap- 
pealed  from,  unreversed  and  unsatisfied,  the  said  judg- 
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ment  plaintiff,  George  Spriesterbach,  caused  a  writ  of 
execution  to  be  duly  issued  upon  said  judgment,  under 
the  seal  of  the  said  court,  and  attested  by  the  clerk 
thereof,  directed  to  the  sheriff  of  said  county,  command- 
ing him  to  levy  the  said  sums  of  money  of  the  property 
of  said  defendants,  in  said  county  of  Clark,  subject  to 
execution.  On  the  day  when  said  judgment  was  ren- 
dered, immediately  prior  thereto,  and  up  to  the  20th  day 
of  October,  1873,  the  said  Joseph  Carr  was  the  sole  owner, 
in  fee-simple,  and  in  the  possession,  of  the  real  estate  de* 
scribed  in  the  plaintiff's  complaint,  and  he  had  then  and 
since  no  other  real  estate  whatever,  and  he  had  no  per- 
sonal property,  goods  or  chattels  in  said  county,  or  any- 
where else,  subject  to  execution.  During  all  of  said  pe- 
riod of  time  he  was  a  resident  householder  of  Indiana, 
and  the  amount  of  personal  property  owned  by  him  did 
not  exceed  three  hundred  dollars,  and  the  same,  ][)efore 
said  sale,  was  set  apart  to  him,  in  the  manner  prescribed 
by  law,  as  exempt  from  execution.  The  said  real  estaite 
in  the  complaint  described  was  of  the  probable  value  of 
seven  thousand  five  hundred  dollars, — and  that  is  now  its 
cash  value.  At  the  date  of  said  judgment  there  were 
four  mortgage  liens  Upon  said  real  estate,  thus  particu- 
larly described.  The  first  was  dated  August  10th,  1871, 
in  favor  of  one  Mordecai  B.  C6le,  for  one  thousand  two 
hundred  and  fifty-three  dollars  and  eighteen  cents.  The 
second  was  dated  August  15th,  1871,  in  favor  of  one 
David  H.  Coombs,  for  two  thousand  two  hundred  and 
eighty  dollars  and  forty  cents.  The  third  was  dated  Au- 
gust 16th,  1871,  and  was  in  favor  of  James  Carr,  Rebecca 
Carr,  Robert  L.  Howe  and  the  present  plaintiffs,  David 
and  Elisha  Carr,  for  three  thousand  seven  hundred  and 
thirty-six  dollars  and  seventy-five  cents,  in  the  aggregate, 
the  amount  apparently  due  each  mortgagee  being  sepa- 
rately stated.  And  the  fourth  was  dated  November  ISth, 
1871,  in  favor  of  James  Beggs,  for  five  hundred  dollars. 
Vol.  LV.— 20 
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"  On  the  26th  day  of  June,  1872,  by  virtue  of  said  writ 
of  execution,  the  said  sheriff  levied  the  said  writ  upon 
the  real  estate  of  the  said  Joseph  Carr,  particulariy  de- 
scribed in  the  plaintiff's  complaint,  as  the  property  of  the 
said  Joseph  Carr.  After  due  and  legal  advertisement, 
the  said  sheriff*,  on  October  19th,  1872,  sold  the  said 
premises,  between  the  hours  prescribed  by  law,  at  the 
court-  house  door,  in  Charleston,  at  public  sale,  to  one 
John  H.  Stotsenburg,  for  the  sum  of  ten  dollars,  cash  in 
hand,  then  and  there  paid,  he  being  the  highest  and  best 
bidder  therefor.  On  the  said  day,  the  said  sheriff  exe- 
cuted to  the  said  purchaser  a  certificate  of  sale  of  the  said 
premises,  in  due  form  of  law,  and  on  November  27th, 
1872,  the  said  purchaser  duly  assigned,  in  writing,  the 
said  certificate  of  purchase  to  this  defendant.  The  said 
Joseph  Carr  and  Williams  Prather,  or  any  other  person 
legally  authorized  thereto,  having  failed  to  redeem  the 
said  premises  within  the  period  prescribed  by  law,  the 
said  sheriff,  on  October  20th,  1878,  executed,  acknowl- 
edged, and  delivered  to  the  defendant,  a  deed  for  all  of  the 
«aid  premises,  conveying  to  him  all  the  interest  of  the 
said  Joseph  Carr  therein,  it  being  the  same  deed  specified 
particularly  in  the  plaintiff's  complaint. 

"  The  defendant  further  says,  that,  on  the  1st  day  of 
October,  1872,  the  said  David  H.  Coombs  brought  an 
action  in  the  Clark  circuit  court,  to  foreclose  his  said 
mortgage,  making  as  defendants  thereto  all  of  the  said 
mortgage  creditors  above  named,  and  the  said  Joseph 
Carr  and  his  wife.  The  said  defendants,  mortgagees 
above  named,  all  appeared  in  said  action  and  severally 
filed  their  cross-complaints  against  the  said  Joseph  Carr 
and  wife,  and  such  proceedings  were  had  therein,  at  the 
October  term,  1872,  of  the  said  Clark  circuit  court,  with 
the  consent  of  the  said  Joseph  Carr  and  wife,  that,  on  the 
17th  day  of  October,  1872,  by  the  consideration  of  said 
court,  judgments  and  decrees  of  foreclosure  were  ren- 
dered in  favor  of  said  David  H.  Coombs  and  said  cross- 
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oomplainantSy  of  whom  the  plaintiffs  herein  formed  a 
part,  and  against  the  said  Joseph  Carr  and  wife,  for  the 
amounts  stated  by  the  said  parties  above  named,  and 
agreed  npon  between  them  and  said  Joseph  Carr  and 
wife,  to  be  due  upon  their  several  mortgages  and  the 
notes  thereby  secured,  and  this  defendant  avers  that  the 
judgments  of  foreclosure,  therein  rendered  in  favor  of 
the  said  David  and  Elisha  Carr,  Robert  L.  Howe  and  Re- 
becca Carr,  were  for  much  more  in  amount  than  was 
actually  due  upon  said  mortgages  and  the  notes  secured 
thereby,  as  these  plaintiffs  then  and  there  well  knew. 

*^  The  said  George  Spriesterbach,  or  the  said  John  EL 
Stotsenburg,  or  this  defendant,  were  not  either  jointly  or 
severally  made  parties  in  any  manner  to  said  foreclosure 
proceeding  above  recited,  had  no  notice  thereof  by  sum- 
mons or  otherwise,  made  no  appearance  thereto,  gave  no 
consent  to  said  proceeding,  and  no  judgment  was  ren- 
dered in  said  cause  against  them  or  either  of  them. 

^^ Afterwards,  an  order  of  sale  was  issued  on  said  decree 
of  foreclosure,  to  the  sheriff  of  Clark  county,  against  the 
said  Joseph  Carr  and  wife,  and  on  November  16th,  1872, 
the  sheriff  of  Clark  county,  without  any  notice  to  this 
defendant  or  the  said  Stotsenburg,  his  assignor,  sold  what- 
ever interest  the  said  Joseph  Carr  and  wife  had  in  said 
premises,  to  the  plaintiffs  herein,  for  the  sum  of  seven 
thousand  five  hundred  dollars. 

"  On  the  same  day,  said  sheriff  executed  and  delivered  to 
them  a  certificate  of  sale  therefor,  and  on  November 
17th,  1873,  the  said  sheriff  executed  and  delivered  to  these 
plaintiffi  a  deed  conveying  to  them  whatever  interest  the 
said  Joseph  Carr  and  wife  had  in  said  premises.  And  the 
defendant  says,  that,  although  the  said  premises  had  been 
sold  on  October  19th,  1872^,  as  hereinbefore  recited, 
neither  the  plaintiffs  herein,  nor  any  of  said  mortgage 
creditors  or  judgment  creditors  above  named,  either  re- 
deemed or  offered  to  redeem  the  said  premises  from  the 
sale  under  the  judgment  of  the  said  Spriesterbach. 
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^  The  plaintiffs  herein  have  and  claim  no  other  title  or 
light,  legal  or  equitable,  to  Baid  premiBes,  than  such,  if  any, 
as  they  have  acquired  in  the  manner  above  recited,  by  and 
through  said  sheriff's  deed.  All  the  interest  and  right  in 
said  premises,  either  legal  or  equitable,  which  this  defend- 
ant has  in  said  premises,  was  acquired  by  him  through 
the  sheriff''s  deed  upon  the  sale  under  said  Spriesterbach's 
judgment,  and  he  never  has  asserted  or  claimed  any 
other  right  or  interest  therein.  And,  by  virtue  of  said 
interest,  he  claims  and  desires  to  exercise  the  right  to  re- 
deem the  said  mortgaged  premises,  by  paying  to  the 
plaintifib  herein,  the  proper  amount  due  to  them  upon  a 
just  and  honest  accounting,  either  in  this  action,  if  it  can 

be  had,  or  within  a  reasonable  time  hereafter,  and  he  offers 
to  pay  whatever  sutn  may  be  found  due,  upon  a  proper 
accounting, 

<'  Beyond  such  rights  he  asserts  no  claim  whatever  to 
said  premises.    Wherefore,"  etc. 

Demurrers  alleging  the  insufficiency  of  the  facts  stated, 
as  ground,  were  sustained  to  the  second  and  third  para^ 
graphs  of  the  answer,  and  exceptions  reserved.  The 
appellant  then  withdrew  his  answer  in  denial,  and  de- 
clined to  further  plead,  whereupon  the  court  decreed  the 
title  in  the  appellees. 

By  the  facts  alleged  in  each  of  the  special  paragraphs 
of  answer,  the  appellant  derives  title  to  the  land  in  con- 
troversy from  a  sheriff's  sale  on  a  judgment  at  law, 
subject  to  senior  mortgage  liens.  The  appellees  derive 
title  from  a  sale  under  a  decree  of  foreclosure  of  one  of 
the  senior  mortgages,  rendered  subsequently  to  the  ^sale 
under  the  judgment  at  law.  None  of  the  parties  inter- 
ested in  the  sale  under  the  judgment  were  made  parties 
to  the  suit  of  foreclosure.  The  appellees,  who  hold  under 
the  decree,  bring  this  suit  to  clear  off  the  title  of  appel- 
lant, who  holds  under  the  judgment,  and  to  quiet  the 
title  in  themselves.  The  appellant  claims  the  right,  and 
offers  to  pay  off  the  older  liens,  and  thus  redeem  and  pro«> 
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tect  his  title.  This  ib  the  naked  qaestion.  There  are 
other  facts  averred  in  the  answer,  which  fortify  this  posi- 
tion. 

This  court  has  frequently  decided  that  a  purchaser 
under  a  decree  of  foreclosure  of  a  junior  mortgage  may 
redeem  against  a  senior  mortgage  before  foreclosure,  and 
after  foreclosure  when  he  has  not  been  made  a  party  to  the 
suit.  Proctor  v.  Baker ^  15  Ind.  178 ;  Murdoch  v.  Ford^  17 
Ind.  52 ;  Julian  v.  JBe<d,  26  Ind.  220 ;  May  v.  Fletcher,  40 
Ind.  575. 

And  in  Holmes  v.  By  bee,  34  Ind.  262,  it  was  held  that  a 
junior  judgment  creditor  stands,  in  this  respect,  upon 
essentially  the  same  ground. 

In  the  latest  reported  expression  of  this  court  upon  this 
question,  it  was  decided  that  "The  holder  of  a  junior 
mortgage  who  has  foreclosed  his  mortgage  in  a  suit  with- 
out making  a  senior  mortgagee  a  party,  and  who  has 
bought  in  the  mortgaged  premises  at  a  sherifi*'8  sale  on  the 
decree,  has  a  right  to  redeem  the  mortgaged  premises  from 
the  senior  mortgage,  though  the  senior  mortgagee  may 
have  previously  foreclosed  his  mortgage  without  making 
the  holder  of  the  junior  mortgage  a  party  to  the  action, 
and  though  the  premises  may  have  been  sold  by  th€! 
sheriff  on  the  decree  and  bought  in  by  the  senior  mort- 
gagee," etc.    Hasselman  v.  McKeman,  50  Ind.  441. 

We  think  these  authorities  are  decisive  of  the  question 
before  us.  In  our  opinion,  each  of  the  paragraphs  de- 
murred to  is  a  sufficient  answer  to  the  complaint. 

In  cases  of  this  kind,  where  the  court  can  decree  the 
amount  due,  and  make  it  a  lien  on  the  land,  it  is  not  neces- 
sary to  make  a  tender  before  the  commencement  of  the 
suit,  nor  bring  the  money  into  court ;  it  is  sufficient  to 
make  the  offer  in  the  pleading  to  pay  the  amount  when 
it  is  ascertained.  Seller  v.  Lingerman,  24  Ind.  264 ;  Hun- 
ter  V.  Bales,  24  Ind.  299 ;  Turner  v.  Parry,  27  Ind.  163 ; 
Kemp  V.  Mitchell,  36  Ind.  249 ;  Lynch  v.  Jennings,  43  Ind. 
276 ;  Buefde  v.  Barbour,  48  Ind.  274. 


810 


STJPREME  COURT  OF  INDIANA. 


Freed  €t  al.  v.  Brown  ei  al. 


The  judgment  is  reversed,  with  costs,  cause  remanded, 
with  instructions  to  overrule  the  demurrers  to  the  second 
and  third  paragraphs  of  the  answer,  and  for  further  pro- 
ceedings. 

Petition  for  a  xehearing  overrnled. 

HowK,  J.,  havii:^  been  of  ooonael,  was  absent 
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Frbed  bt  al.  v.  Bbown  et  al. 

BsAii  Estate. — Action  to  Recover, — FUading, — Inaaaiiiy  of  Grantor.— Under 
the  issue,  formed  bj  a  general  denial  of  the  allegations  of  a  complaint 
in  the  ordinary  statutory  form,  to  recover  real  estate,  where  the  plaintiff 
has  proved  himself  to  be  the  legal  heir  of  a  deceased  former  owner  of 
such  realty,  who  died  intestate,  and  the  defendant  has  introduced  in  evi- 
dence  and  claims  title  under  a  deed  from  such  ancestor,  it  is  competent 
for  the  plaintiff  then  to  introduce  evidence  that  such  ancestor,  at  the 
time  of  the  execution  of  such  deed,  was  a  person  of  unsound  mind. 

Bamk — Evidenee. — ^To  establish  that  the  grantor  was  a  person  of  unsound 
mind,  at  the  time  of  the  execution  by  him  of  a  conveyance  of  his  real 
estate,  it  is  not  necessary  to  show,  that,  at  that  time,  he  had  been  so  found, 
in  a  proceeding  for  that  purpose,  and  was  then  under  guardianship. 

Same  — Ckmveyance, — ^The  conveyance  of  a  person  of  unsound  mind,  made 
before  he  has  been  so  found  in  a  proceeding  therefor,  is  voidable,  merely. 

%AXE.—8taMe  Cbntfmed.— Fbrtfe  and  PIbraaei.— By  the  phrase,  ''a  penon 
of  unsound  mind,''  as  used  in  the  11th  section  of  the  act  of  May  29th, 
1852,  "  defining  who  are  persons  of  unsound  mind,"  etc.,  (2  B.  8. 1876,  p. 
598)  is  meant  only  a  person  who  has  been  so  found  in  a  proceeding  for 
that  purpose  under  such  statute. 

From  the  Lawrence  Circuit  Court. 

Wilson  ^  DunUy  Vons  ^  Dunn  and  Putnam  ^  Fnediey^ 
for  appellants. 

Riley  ^  Isemingerj  N  Crook  and  J.  W.  Tucker^  for  ap- 
pellees. 

Howe,  J. — The  appellees,  as  plaintifis,  sued  the  appel* 
lants,  as  defendants,  in  the  Orange  circuit  court,  for  the 
recovery  of  certain  real  estate,  in  Orange  county,  Indiana. 
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Appellees'  complaint  was  in  the  usual  form,  in  such  cases, 
and  appellants'  answer  was  a  general  denial.  There  was 
a  trial  by  jury,  in  the  Orange  circuit  court,  which  re- 
sulted in  a  verdict  for  the  defendants,  the  appellants  in 
this  case ;  and  over  the  motion  of  the  plaintifis,  now  the^ 
appellees,  for  a  new  trial,  and  proper  exceptions  saved, 
the  said  Orange*  circuit  court  rendered  judgment  on  the 
verdict. 

The  cause  was  then  brought  by  the  plaintifis,  now  the 
appellees,  on  appeal,  to  this  court,  where  the  judgment  of 
the  Orange  circuit  court  was  reversed,  and  the  cause  was 
remanded  to  that  court,  with  instructions  to  grant  a  new 
trial.  That  decision  of  this  court  is  reported,  under  the 
title  of  Brown  v.  Freed^  in  43  Ind.  258. 

On  the  return  of  the  cause  from  this  court,  to  the 
Orange  circuit  court,  on  the  application  of  the  plaintifis, 
now  the  appellees,  the  venue  of  the  action  was  changed 
from  the  latter  court,  to  the  court  below.  There  was  no 
change  made  in  either  the  pleadings  or  the  issues.  But  a 
trial  was  had  by  a  jury,  in  the  court  below,  which  re- 
sulted in  a  verdict  for  the  appellees.  And  on  written 
causes  filed,  the  appellants  moved  the  court  below  for  a 
new  trial,  which  motion  was  overruled  by  the  court,  and 
to  this  decision  appellants  excepted.  And  judgment  was 
then  rendered  upon  the  verdict  by  the  court  below,  from 
which  this  appeal  is  now  prosecuted. 

The  appellants  have  assigned,  in  this  court,  five  alleged 
errors, — the  first  four  of  which  are  improperly  assigned, 
and  are  not  available  to  the  appellants,  as  here  presented, 
for  any  purpose.  The  fifth  alleged  error  is,  that  the  court 
below  erred  in  overruling  appellants'  motion  for  a  new 
trial. 

The  causes  assigned  by  appellants  for  a  new  trial,  in 
their  motion  for  that  purpose,  were  as  follows : 

1st.  The  verdict  was  not  sustained  by  sufficient  evi- 
dence ; 

2d.    The  verdict  was  contrary  to  law; 
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8d.  Error  of  the  court  below,  in  admitting,  over  ap- 
pellants' objection,  testimony  for  the  purpose  of  proving 
the  insanity  of  Jacob  NidiiFer; 

4th.  Error  of  the  court  below,  in  suppressing  ques^ 
tions  and  answers,  twelve  and  nineteen,  of  Thomas  Trim- 
ble's deposition ; 

Sth.  Error  of  the  court  below,  in  suppressing  parts  of 
the  depositions  of  John  Nidifter  and  Hettie  Nidifter; 

6th.  Error  (if  the  court  below,  in  giving  instructions 
numbered  from  one  to  eleven,  both  inclusive ; 

Tth.  Error  of  said  court,  in  giving  instructions  num* 
bered  three,  four,  five  and  six,  asked  for  by  appellees ; 
and, 

Sth.  Error  of  said  court,  in  refusing  to  give  instruc- 
tion number  three,  asked  for  by  appellants. 

But  two  questions  are  discussed  by  tho  learned  attor- 
neys of  the  appellants,  in  their  alignment  of  this  cause 
in  this  court,  and  we  will  confine  ourselves  to  the  consid- 
eration and  decision  of  the  questions  discussed,  regarding 
all  other  matters  of  objection  as,  at  least  impliedly, 
waived. 

On  the  trial  of  the  cause,  the  appellees  first  showed  title 
to  the  land  in  controversy,  in  one  Jacob  Nidiffer,  under  a 
deed  dated  August  28th,  1889 ;  and  it  was  admitted  by 
appellants  that,  before  the  commencement  of  this  action, 
the  said  Jacob  fTidiffer  had  died,  intestate,  and  that  the 
appellees  were  his  only  heirs  at  law. 

To  meet  the  case  thus  made  by  appellees,  the  appel- 
lants gave  in  evidence, 

1st.  A  deed  from  Jacob  Nidiffer  to  Solomon  Ni- 
differ,  dated  March  Sth,  1853 ; 

2d.  A  deed,  dated  October  8d,  1855,  from  Solomon 
Nidifier  to  Kichard  1).  Walters ; 

8d.  A  deed,  dated  February  28th,  1865,  from  Richard 
D.  Waltera  to  Josephine  Freed,  wife  of  Thomas  Freed, 
the  appellants ; 

In  and  by  each  of  which  deeds,  the  land  in  controversy 
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was  conveyed,  in  fee-simple,  to  the  grantee  named  there- 
in. And  appellees  admitted  that  each  of  the  said  grantees 
took  possession  of  said  land  tinder  his  or  her  deed. 

And  the  appellees  then  offered  parol  evidence,  tending 
to  prove,  that,  at  the  time  the  said  Jacob  Nidiffer  exe- 
cuted the  said  deed  conveying  the  said  land  to  Solomon 
Nidiffer,  the  said  Jacob  Nidiffier  was  a  person  of  un- 
sound mind,  and  that  this  was  known  to  said  Solomon 
Kidiffer  \vhen  he  accepted  said  deed.  To  the  admission 
of  which  evidence  the  appellants  objected,  ^'on  the 
ground  that  the  question  of  the  sanity  or  insanity  of  said 
Jacob  Nidifier  did  not  arise  and  could  not  be  tried  upon 
a  complaint  in  the  ordinary  or  statutory  form,  for  the  re- 
covery of  real  estate."  But  the  court  below  overruled 
the  objection,  and  admitted  the  evidence,  and  to  this  de- 
cision the  appellants  excepted. 

It  will  be  observed  that  the  gist  of  this  objection  is, 
that  the  sanity  or  insanity  of  the  maker  of  a  deed,  at  the 
time  of  its  execution,  is  a  question  that  does  not  arise, 
nor  can  it  be  tried,  upon  a  complaint  in  the  ordinary  or 
statutory  form  for  the  recovery  of  real  estate.  It  was 
not  an  objection  to  the  character,  quality  or  weight  of  the 
evidence  offered ;  but  the  objection  went  directly  to  the 
admission  of  any  evidence,  of  any  character,  quality  or 
weight,  upon  the  sanity  or  insanity  of  the  maker  of  a 
deed,  at  the  time  of  its  execution,  where,  as  in  this  case, 
the  complaint  in  the  action  was  in  the  ordinary  or  statu- 
tory form  for  the  recovery  of  real  estate.  This  is  pre- 
cisely the  same  objection,  which  the  appellants  success- 
fully urged  to  the  same  evidence,  on  the  former  trial  of 
this  cause,  in  the  Orange  circuit  court,  and  the  evidence 
was  then  excluded.  On  the  former  appeal  of  this  cause, 
to  this  court,  Buskire,  J.,  thus  stated  the  positions  of  the 
appellants,  then  the  appellees,  in  support  of  their  objec- 
tion to  the  offered  evidence : 

^*The  positions  assumed  by  counsel  for  appellees  are, 
that  the  plainti£Bsi  in  their  complaint  claimed  to  be  the 
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owners  in  fee  and  based  their  right  of  recovery  upon  the 
legal  title;  that  the  legal  title  was  shown  to  be  in  the  de* 
fendants ;  that  a  claim  to  recover  the  possession  of  real 
property  can  not  be  sustained  by  proof  of  an  equitable 
title ;  and  that  where  the  legal  title  is  vested  in  the  de- 
fendant, the  plaintifi'  can  only  recover  upon  an  equitable 
title,  by  alleging  m  his  complaint  the  facts  showing  the 
nature  of  his  title."  .  Brown  v.  Freedj  supra^  on  p.  254. 

And  after  fully  considering  the  objection  to  the  offered 
evidence,  and  the  positions  of  counsel  in  support  of  said 
objection,  Buseirk,  J.,  said,  in  conclusion, 

"  We  think  the  court  erred  in  excluding  the  evidence." 

When,  therefore,  on  the  trial  of  this  cause  in  the  court 
below,  the  appellants  made  the  same  objection,  couched 
in  precisely  the  same  language,  to  the  same  evidence,  the 
court  below,  in  conformity  with  the  express  decision  of 
this  court,  in  this  cause,  overruled  the  appellants'  objec- 
tion, and  admitted  the  offered  evidence.  In  our  opinion, 
the  former  decision  of  this  court,  on  this  point  in  this 
cause,  was  correct;  and  the  court  below  committed  no 
error  in  overruling  appellants'  objection  and  admitting 
the  offered  evidence. 

The  argument  of  appellants'  attorneys,  on  the  point 
now  under  consideration,  is  not  very  clear;  but,  if  we 
understand  correctly  their  position  in  this  court,  it  is,  that 
the  only  admissible  evidence,  to  show  that  the  maker  of  a 
deed,  at  the  time  of  its  execution,  was  of  unsound  mind, 
would  be  the  record  of  a  court  of  competent  jurisdiction, 
showing  that  such  maker  was,  at  the  time,  under  guar- 
dianship as  a  person  of  unsound  mind.  This  is  an  objec- 
tion to  the  competency,  only,  of  the  offered  evidence,  to 
prove  the  insanity  of  the  maker  of  the  deed;  while  in 
the  court  below,  the  objection  urged  to  the  offered  evi- 
dence was,  that  the  question  of  the  sanity  or  insanity  of 
the  maker  of  the  deed  did  not  arise  and  could  not  be 
tried  upon  an  ordinary  or  statutory  complaint  for  the 
recovery  of  real  estate.    But  in  our  opinion  appellants' 
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objection  in  this  court,  to  the  evidence  admitted  in  the 
court  below,  is  not  any  more  tenable  than  the  objection 
urged  in  the  latter  court  and  already  considered.  The 
evidence  offered  was  both  admissible  and  competent,  and 
its  weight  was  a  question  for  the  jury. 

The  other  question  discussed  by  the  appellants'  attor* 
neys,  in  their  brief  of  this  cause,  relates  to  the  instruc- 
tions of  the  court  below  to  the  jury,  and  this  is  a  much 
graver  question,  and  worthy  of  more  careful  considera- 
tion. 

When  this  cause  was  before  this  court  on  a  former 
occasion,  in  giving  the  opinion  of  the  court,  Buskirk,  J., 
said: 

"  The  question  involved  was,  whether  Jacob  Nidiffer 
had  made  a  valid  conveyance  of  such  lands  during  his 
life.  The  fact  was  not  denied  that  he  had  made  a  convey- 
ance,  but  the  point  in  contestation  was,  whether  such  con- 
veyance was  valid  and  effectual  to  pass  the  title.  If  he 
was  sane  at  the  time  of  making  such  conveyance,  the 
title  passed.  If  he  was  insane,  the  deed  was  void  and  no 
title  passed,  but  remained  in  him  during  life,  and  upon 
his  death  descended  to  and  vested  in  the  appellants," — 
now  the  appellees.    Brown  v.  Freedy  supra^  on  p.  257. 

With  this  enunciation  of  the  law  of  this  State  in  re- 
gard to  the  deed  of  an  insane  person,  before  the  court 
below,  it  is  not  surprising  that  that  court,  upon  the  trial 
of  this  cause,  should  instruct  the  jury,  in  very  decided 
terms,  that  if  they  should  find  from  the  evidence  that 
Jacob  Nidiffer,  at  the  time  of  making  his  said  deed  to 
Solomon  Kidiffer,  was  a  person  of  unsound  mind,  then 
said  deed  was  void  and  passed  no  title. 

Appellants'  counsel  say,  that  <^  the  objectional  feature  of 
these  instructions  is,  that  they  inform  the  jury  that  the 
deed  of  a  person  of  unsound  mind  is  absolutely  void." 
This  is  the  only  objection  urged  by  appellants'  attorneys, 
to  the  instructions  of  the  court  below ;  and  they  insist 
that  where,  as  in  this  case,  there  had  been  no  finding  or 
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adjudication,  in  the  proper  court,  of  unsoundness  of 
mind,  againqjb  the  maker  of  a  deed  at  the  time  of  its  exe- 
cution, such  deed  is  not  absolutely  void,  but  is  voidable 
merely.  And,  in  support  of  their  position,  they  cite  the 
decision  of  this  court  in  the  case  of  Musselman  v.  Oa- 
venSy  47  Ind.  1. 

In  his  opinion  in  the  case  last  cited,  in  speaking  of  the 
former  decision  of  this  court  in  this  cause,  Bubkire,  J., 
said: 

"  In  Brown  v.  Freed^  48  Ind.  258,  we  inadvertently  held 
the  deed  of  an  insane  person,  where  there  had  been  no 
office  found,  void,  when  it  should  have  been  held  void- 
able merely,  and  on  this  point  the  opinion  is  modified." 

It  is  very  clear,  we  think,  that  the  language  used  in 
Brown  v.  Freedy  supra,  was  inadvertently  used  by  the 
learned  and  usually  careful  Judge  who  wrote  the  opinion 
of  the  court.  Strictly  speaking,  the  question  as  to 
whether  the  deed  in  that  case  was  absolutely  void,  or 
merely  voidable,  was  not  then  before  the  court.  The  only 
question  then  before  the  court  seems  to  have  been, 
whether  the  sanity  or  insanity  of  the  maker  of  a  deed 
was  a  question  that  did  arise,  and  could  be  tried,  upon  a 
complaint  in  the  ordinary  or  statutory  form  for  the  re- 
covery of  real  estate;  and  that  question,  as  we  have 
already  said,  was  correctly  decided  in  the  affirmative. 
The  question  is  now  fairly  presented  to  this  court,  for  the 
first  time  in  this  case,  whether  the  deed  of  Jacob  Ni- 
differ  to  Solomon  Nidiffer,  conceding  Jacob  Nidiffer  to 
have  been,  at  the  time  of  his  execution  of  said  deed,  a 
person  of  unsound  mind,  was  absolutely  void,  or  merely 
voidable.    We  will  briefly  consider  this  question. 

By  the  2d  section  of  the  statute  of  this  State,  entitled 
**An  act  concerning  real  property  and  the  alienation 
thereof,"  approved  May  6th,  1852,  it  is  provided  as  fol- 
lows: 

^^  Sec.  2.    Persons  of  unsound  mind  and  infants  may 
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not  alien  landa  nor  any  interest  therein*"  1.  R«  8. 1876^ 
p.  861. 

It  will  be  seen  from  this  provision,  that  persons  of  an* 
sound  mind  and  infants,  so  far  as  the  mere  right  or  power 
to  convey  lands  is  concerned,  are  classed  together  and 
clothed  with  the  same  disability.  It  has  always  been 
held,  however,  that  the  deed  of  an  infant  is  not  void,  but 
merely  voidable,  and  that,  upon  the  removal  of  the  disa- 
bility,  such  deed  may  be  either  ratified  or  disaffirmed  by 
the  maker  thereof.  We  know  of  no  sound  reason,  either 
in  principle  or  policy,  why  the  same  doctrine  should  not 
ordinarily  apply  to  the  deeds  of  persons  of  unsound  mind, 
nor  why  such  persons,  upon  the  removal  of  th^r  disabil- 
ity, should  not  have  the  same  right  or  power,  as  infants 
have,  to  ratify  or  to  disaffirm  their  deeds,  made  while 
under  disability.  On  the  contrary,  there  are  many  rea- 
sons,  both  of  principle  and  policy,  why  the  deeds  and 
contracts  of  persons  of  unsound  mind  should  not  be  held 
to  bo  absolutely  void,  but  merely  voidable. 

The  broad  and  comprehensive  meaning  given  by  our 
law-making  power  to  the  phrase,  "  persons  of  unsound 
mind,"  is,  of  itself,  a  sufficient  reason  why  the  deeds  and 
contracts  of  such  persons  should  not  ordinarily  be  held 
to  be  absolutely  void,  but  merely  voidable.  It  is  provided 
by  the  1st  section  of  a  statute  of  this  State  ^^  defining  who 
are  persons  of  unsound  mind,"  etc.,  approved  May  29th 
1852,  as  follows : 

^^  The  words  ^  persons  of  unsound  mind,'  as  used  in  this 
act  or  any  other  statute  of  this  State,  shall  be  taken  to 
mean  any  idiot,  non  compoSy  lunatic,  monomaniac,  or  dis- 
laracted  person."    2  R.  S.  1876,  p.  598. 

Monomania  is  defined  to  be  ^^  a  derangement  of  a  single 
faculty  of  the  mind,  or  with  regard  to  a  particular  subject 
only."  Our  own  experience  teaches  us  that  there  are  and 
have  been,  in  this  age  of  the  world,  men  of  education, 
culture  and  extraordinary  intellect,  who  have  ably  filled 
and  gracefully  adorned  some  of  the  highest  and  most  im- 
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portant  offices  under  our  form  of  government,  but  who  are 
or  have  been,  in  the  Btrictest  meaning  of  the  word,  un- 
doubted monomaniacs.  It  would  be  absurd  to  say  that 
the  deeds  or  contracts  of  such  men  would  be  absolutely 
void.  And  yet  we  would  be  bound  to  hold  that  the 
deeds  or  contracts  of  such  men  were  void,  if  we  were 
limited  to  the  literal  meaning  of  the  words  used  in  the 
11th  section  of  the  statute  last  referred  to.  This  11th 
section  is  in  these  words : 

"  Sec  11.  Every  contract,  sale  or  conveyance  of  any 
person,  while  a  person  of  unsound  mind,  shall  be  void." 
2  R.  S.  1876,  p.  601. 

It  is  very  clear  to  our  minds  that  these  words  were  not 
intended,  and  ought  not,  to  be  construed  according  to 
their  literal  import.  They  must  be  construed  with  refer- 
ence  to  the  context  or  other  sections  of  the  statute  of 
which  they  form  a  part.  And  therefore  we  hold,  that  by 
the  phrase,  ^  a  person  of  unsound  mind,'  as  used  in  this 
11th  section,  is  meant  a  person  who  has  been  duly  found, 
in  a  proceeding  in  conformity  with  the  2d  section  of  the 
same  statute,  to  be  a  person  of  unsound  mind  and  inca- 
pable of  managing  his  own  estate,  and  for  whom  a  guar- 
dian has  been  appointed,  as  required  by  the  3d  section 
of  the  same  statute.  Taken  in  connection  with  the  other 
sections  of  the  statute,  this  11th  section  is  to  be  construed 
as  though  it  read  in  this  wise,  "  Every  contract,  sale  or 
conveyance  of  any  person,  made  after  such  person  has 
been  found,  in  a  proceeding  under  the  2d  section  of  this 
statute,  to  be  a  person  of  unsound  mind  and  incapable  of 
managing  his  own  estate,  and  while  he  is  under  guardian- 
ship, as  required  by  the  8d  section  of  this  statute,  and 
before  it  has  been  determined,  in  the 'mode  prescribed  by 
the  10th  section  of  this  statute,  that  such  person  has  be- 
come of  sound  mind  again,  shall  be  void."  But  in  our 
opinion  the  contract,  sale  or  conveyance  of  any  person 
of  unsound  mind,  whose  unsoundness  of  Vniud  has  not 
been  judicially  ascertained,  and  who  is  not  under  guar- 
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diansbip,  as  provided  for  in  this  statute,  is  voidable 
merely  and  not  void  absolutely,  and  is  subject  to  ratifica- 
tion or  disaffirmance,  upon  the  removal  of  the  disability. 
This  is  the  view  taken  by  this  court  of  this  11th  section, 
nearly  fifteen  years  ago,  in  the  case  of  Grouse  v.  Holman, 
19  Ind.  80.  In  that  case,  ailer  quoting  this  11th  section, 
Davison,  J.,  said : 

^^  The  section  just  recited  is  relied  on  by  the  appellant 
as  settling  the  point  under  discussion.  He  contends,  that 
under  it  the  contract  entered  into  by  him,  he  being  at  the 
time  of  unsound  mind,  was  absolutely  void,  and,  in 
sequence,  incapable  of  ratification.  We  are  not  inclined 
to  adopt  that  conclusion.  It  is  not  pretended  that  Grouse, 
the  defendant,  had  ever,  under  the  provisions  of  the 
statute,  been  found  to  be  *  a  person  of  unsound  mind,' 
and  the  result  seems  to  be  that  that  section  does  not 
strictly  apply  to  the  case  at  bar.  Thus,  it  has  been  de- 
cided that  *  The  deed  of  a  person,  non  compos  mentis^  under 
guardianship,  is  void;  that  the  decree  and  letters  of 
guardianship  take  from  him  all  capacity  to  convey ;  but 
the  deed  of  such  person,  not  under  guardianship,  conveys 
a  seizin,  it  being  voidable  only,  and  not  void.'  Wait  v. 
Maxwelly  5  Pick.  217.  In  view  of  this  decision,  which 
seems  to  be  correct,  we  deem  the  section  above  quoted  as 
applicable  alone  to  *  a  person  of  unsound  mind,'  found  to 
be  so  in  the  mode  prescribed  by  the  statute.  At  »H  events, 
the  term  *void,'  used  in  the  section,  when  applied  to  the 
contract  of  a  person  non  compos,  not  under  guardianship, 
should  not  be  taken  in  its  precise  technical  sense,  as 
contra-distinguished  from  *  voidable.'  Allis  v.  Billings,  6 
Met.  415.  In  that  case  it  was  held,  that  *A  deed,  convey- 
ing land,  by  a  person  when  of  unsound  mind,  was  void- 
able only,  and  not  void.' " 

We  thmk  this  is  a  true  exposition  of  the  law  of  this 
State  on  the  subject  now  under  consideration,  and  we  cer- 
tainly have  tto  disposition  to  hold  otherwise.  There  was 
no  evidence  before  the  court  below,  in  this  case,  that 
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Jacob  Nidiffer  had  ever,  under  the  provisions  of  the 
statute,  been  found  to  be  ^^  a  person  of  unsound  mind," 
or  that,  as  such  person,  he  was  ever  under  guardianship. 
His  deed  to  Solomon  Nidiffer  was  therefore  voidable, 
merely,  and  not  void,  and  the  court  below  should  have  so 
instructed  the  jury. 

In  our  opinion,  the  court  below  erred  in  its  instructions 
to  the  jury,  and,  for  this  error  of  law,  the  appellants'  mo- 
tion tor  a  new  trial  should  have  been  sustained. 

The  judgment  of  the  court  below  is  reversed,  at  the 
appellees'  costs,  and  the  cause  remanded,  with  instructions 
to  grant  a  new  trial. 

Petition  for  a  rehearing  oyermled. 


Fbbck  V.  Chkistian. 

'EvTDBSCB.—E^hway, — Beport  of  Fteiwrs.— The  report  of  viewers  appointed 
by  a  connty  board  to  view  a  proposed  location  or  change  of  a  highway 
is  not  competent  evidence  for  anj  purpose,  npon  the  trial  of  snch  canae^ 
on  appeal  to  the  circuit  court. 

From  the  Huntington  Circuit  Court. 

jB.  F.  Ibach  and  6r.  W.  StuUs^  for  appellant. 

Perkins,  J. — ^Petition  to  change  the  location  of  a  high- 
way. 

Christian  and  others  were  the  petitioners.  Freck  re- 
monstrated. The  board  of  commissioners  granted  the 
change.  Freck  appealed  to  the  circuit  court.  The  cause 
was  there  tried  by  a  jury,  who  found  in  favor  of  the 
change.  The  court  ordered  the  change  made.  Freck 
appealed  to  the  Supreme  Court. 

A  bill  of  exceptions  gives  the  history  of  the  trial  in  the 
circuit  court. 

The  only  evidence  given  on  the  trial  was  the  papers  in 
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the  cause  before  the  commisgioners,  aceompanied  by  parol 
proof  of  notice  of  the  petition  for  the  change*  To  the 
giving  of  these  papers,  consiating  of  the  report  of  the 
viewers,  etc,,  the  appellant  objected  on  the  ground  of 
incompetency ;  but  his  objection  waa  overruled,  and  he 
excepted.  This  ruling  was  made  one  of  the  grounds  of  a 
motion  for  a  new  trial,  which  motion  was  also  overruled. 
This  was  error,  for  which  the  judgment  must  be  reversed. 
Kenip  V.  Smithj  7  Ind.  471 ;  Brovm  v.  McCordj  20  Ind. 
270 ;  Says  v.  Parrishy  62  Ind.  182 ;  Ooyner  v.  Bcyd^  anUf 
p.  166. 

The  judgment  is  reversed,  with  costs.  Cause  remanded, 
with  instructions  to  proceed  in  accordance  with  this 
opinipB. 


Emmons  st  al.  v.  Mbbkbb. 

Where  a  promiasorj  note,  perfect  in  aU  its  parts  except  that  the  dat» 
thereof  is  left  hlank,  is  signed  hy  the  makers  as  principal  and  surety,  and 
entrusted  hj  the  latter  to  the  former,  for  delirery  to  the  payee,  such  prin- 
cipal has  an  implied  authority  to  fill  snch  blank  by  inserting  theieia 
Qie  tme  date  of  its  execution,  bat  he  has  no  aothority  to  loaart  a  data 
prior  to  the  trqe  one ;  nor  has  such  payee,  if  he  have  knowledge  of  the. 
true  date  of  its  execution  and  of  the  signing  by  such  sure^,  as  such,  a 
right  to  accept  such  note  with  knowledge  that  such  false  date  has  been 
inserted  in  such  blank. 

Same. — AlteraHam. — Ffetidmg, — A  yerified  plea,  by  a  codefendant  in  an  ac- 
tion upon  a  promissory  note,  aUeging  that  he  had  executed  the  same  as 
surety  only,  and  that  since  he  had  rigned  the  same,  it  had  been  altered 
by  inserting  a  false  date,  prior  in  point  of  time  to  the  true  one,  but  not 
alleging  that  such  alteration  had  been  made  since  the  delivery  of  said 
oote^  nor  that  it  had  been  done  with  the  knowledge  of  the  pajwe^  Is 
insufficient  on  demurrer. 

Same. — Continuance, — Affidavit — In  an  action  upon  a  promissory  note,  where 
issue  was  made  by  one  defendant,  as  surety,  by  a  Terified  denial  of  itsexe- 
oatiiMi,  he  ssked  a  continuance  ai  the  canse,  upon  his  aflMavit,  alleging 
the  absence  of  a  witness  by  whom  he  coold  prove,  thnl^  after  he  had 
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itigned  sach  note,  while  it  was  in  the  pooacoci<»i  of  hiR  codefendant,  the 
principal,  the  latter,  in  the  absence  of  the  affiant,  but  m  the  presence  of 
the  payee,  caused  a  false  date,  prior  to  the  trne  one,  to  be  inserted  in  a 
blank  left  for  the  date,  and  had  then  delivered  the  same  to  the  payee. 

^«^  that  sach  facts  were  material  to  the  issues  in  the  caujse,  and  that 
a  continuance  should  have  been  granted. 

SuFBEME  GoUBT. — I^usUoe, — HormkM  Error. — Error,  in  sustaining  a  d^ 
murrer  to  a  good  paragraph  of  a  pleading,  is  not  available  on  appeal  to 
the  Supreme  Court,  if  the  matters  therein  alleged  could  have  been  given 
in  evidence  under  a  remaining  paragraph. 

From  the  Fountain  Circuit  Court. 

M.  Mil/ordy  for  appellants. 

L.  Nebeker  and  S.  M,  Cambemy  for  appellee. 

HowK,  J. — In  this  action,  the  appellee,  as  plaintiff,  sued 
the  appellants  and  one  William  W.  Ennis,  administrator, 
etc.,  of  Elkanah  Clark,  deceased,  as  defendants,  in  the 
court  below,  upon  a  promissory  note,  of  which  the  folio w- 
ing  is  a  copy : 

"  Jl,100.  Attica,  September  19th,  1873. 

"  Twelve  months  after  date,  we  promise  to  pay  to  the 
order  of  Usual  H.  Meeker,  eleven  hundred  dollars,  value 
received,  with  ten  per  cent,  interest  from  date  until  paid, 
without  any  relief  whatever  from  valuation  or  appraise- 
ment laws.  If  this  note  is  not  paid  at  maturity,  the  un- 
dersigned agree  to  pay  expenses  of  collection,  including 
attorney's  fees.  The  drawers  and  endorsers  severally 
waive  presentment  for  payment,  protest  and  notice  of 
protest  and  non-payment  of  this  note. 

(Signed)  «  E.  Clark, 

"  John  Q.  Emmons, 
"  T.  Odell." 

The  appellee's  complaint  alleged,  in  substance,  that  the 
appellants  and  said  Elkanah  Clark,  in  his  lifetime,  by 
said  note,  on  September  19th,  1876,  promised  to  pay  the 
appellee  eleven  hundred  dollars,  and  attorney  fees  in 
case  of  suit,  which  remained  unpaid,  and  a  copy  of  said 
note  was  filed  with  said  complaint;  that  said  Elkanah 
Clark  died  on  the  —  day  of ,  187-,  and  said  William 
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W.  Ennis  was,  on  May  25th,  1874,  duly  appointed  admin- 
istrator of  said  decedent's  estate,  by  the  court  below,  and 
entered  upon  the  execution  of  his  said  trust;  and  appel- 
lee prayed  judgment  for  one  thousand  five  hundred  dol* 
lars,  including  a  fee  of  one  hundred  and  fifty  dollars  for 
his  attorneys,  and  for  all  proper  relief. 

£ach  of  the  appellants  separately  answered,  in  three 
paragraphs,  the  appellee's  complaint ;  but  as  the  matters 
stated  in  the  answers  of  both  the  appellants  are  substan- 
tially the  same,  we  will  set  out  the  answers  of  only  one 
of  the  appellants. 

The  first  paragraph  of  each  of  the  said  answers  was  a 
general  denial  of  each  and  every  allegation  of  appellee's 
complaint. 

In  the  second  paragraph  of  his  answer,  each  appellant 
alleged,  in  substance,  that  the  said  supposed  writing  ob- 
ligatory, to  wit,  the  note  described  in  appellee's  complaint, 
was  not  his,  the  appellant's,  deed,  and  of  this  he  put  him- 
self upon  the  country,  and  prayed  judgment  for  costs. 

In  the  third  paragraph  of  his  answer,  each  appellant 
alleged,  in  substance,  that  he  signed  the  instrument  de- 
clared on  in  appellee's  complaint,  before  the  same  was 
altered  as  shown  in  said  paragraph,  as  surety;  that  the 
appellant  signed  said  instrument  in  the  month  of  March, 
1874 ;  that  since  the  appellant  signed  said  instrument,  the 
same  had  been  materially  altered,  without  appellant's 
knowledge  or  consent,  in  this,  to  wit,  the  following  words 
and  figures  had  been  placed  in  said  instrument,  to  wit: 
"  September  19th,  1878;"  and  the  appellant  prayed  judg- 
ment for  costs. 

The  second  and  third  paragraphs  of  each  answer  were 
duly  verified  by  the  oath  of  each  appellant, — each  verify- 
ing the  said  paragraphs  of  his  own  separate  answer. 

The  appellee  demurred  separately  to  each  of  the  second 
and  third  paragraphs  of  each  answer,  which  demurrers 
were  severally  overruled  as  to  each  second  paragraph, 
and  severally  sustained  as  to  each  third  paragraph,  and 
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tp  the  latter  decisionB  each  appellant  excepted.  The  ap- 
pellee thea  repliedi  although  this  was  unneoesearyy  to  tka 
second  paragraph  of  each  of  saad  answers,  in  deniai 
thereof. 

There  was  a  judgment  by  default  againrt  the  said  Bnnia, 
administrator,  etc.,  of  sidd  Elkanah  Clark,  deceased,  fot 
the  amount  due  on  the  note  and  attorney  fees. 

The  issues  joined  between  the  appellee  and  the  appel-r 
lants  were  tried  bj  the  court  below,  without  a  jury,  and 
the  court  found  for  the  appellee  and  against  the  appel- 
lants, for  the  amount  of  the  note,  interest  and  attorney 
^es,  and  judgment  was  rendered  accordingly. 

Each  of  the  appellants,  upon  written  causes  filed,, 
moved  the  court  below  for  a  new  trial ;  and  each  motion 
was  overruled  by  the  court,  and  to  these  decisions  the  ap- 
pellants aeverally  eo^cepted.  The  evideiiee  on  the  trial  is 
properly  in  the  record. 

In  this  court,  the  appellants  again  severed  in  their  as* 
signments  of  errors ;  but  as  each  appellant's  alleged  errors 
present  precisely  the  same  questions,  we  will  consider 
them  together.    The  alleged  errors  were  as  follows : 

let  The  court  bek>w  erred  in  sustaining  appellee's  de- 
murrer to  the  third  paragraphs .  of  the  appellants'  an* 
swers; 

2d.  The  court  below  erred  in  overruling  appellants- 
9iotion  for  a  continuance,  upon  their  afiidAvit  filed,  for 
an  absent  witness;  and, 

3d.  The  court  erred  in  overruling  appellants'  motioD 
&r  a  new  trial. 

These  alleged  errors  we  will  consider,  and  decide  the 
questions  thereby  presented,  in  their  enumerated  order. 

Ist.  The  third  paragraph  of  each  of  the  appellants' 
answers  appears  to  have  been  cautiously  worded.  It  is 
not  averred  in  either  of  said  paragraphs,  that  the  allied 
alteralioA  of  the  note  in  suit  was  made  after  the  delivery 
thereof  to  the  appellee,  or  with  his  knowledge  or  oonaei^ 

We  think,  that  the  court  below  committed  no  error  im 
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nstaimng  the  appellee's  demurrer  to  the  third  paragraph 
of  each  answer.  K  we  were  wrong  in  this  conclusion,  ft 
k  very  certain  that  the  decision  of  the  court  below,  sq#* 
taining  appellee's  demurrer  to  these  paragraphs,  did  not 
injure  the  appellants  in  this  case ;  for  all  the  facts  alleged 
in  said  paragraphs,  or  which  could  have'  been  given  in 
evidence  thereunder,  were  or  might  have  been  properly 
^ven  in  evidence  under  the  second  paragraph  of  each 
appellant's  answer. 

2d.  The  second  error  complained  of  by  the  appellants 
is,  that  the  court  below  erred  in  overruling  their  applica* 
tion  for  a  continuance  of  the  cause,  on  |u?count  of  the 
absence  of  an  alleged  material  witness.  The  appellants^ 
affidavit  for  a  continuance,  and  the  decision  of  the  court 
below  thereon,  are  properly  in  the  record  by  the  bill  of  ex* 
oq>tions.  The  decision  of  the  court  below,  on  their  appli- 
cation for  a  continuance,  was  also  assigned,  by  each  of  the 
appellants,  as  one  of  the  causes  for  a  new  trial,  in  his 
motion  for  such  new  trial.  The  question  is  therefore 
ikurly  presented  for  our  decision,  did  the  court  below  eit 
in  refusing  the  appellants  a  continuance? 

In  considering  this  question,  it  may  be  remarked,  that 
the  affidavit  for  the  continuance  was  sufficient,  in  eveiy 
particular,  to  entitle  the  appellants  to  a  continuance,  if 
the  facts  set  out  in  the  affidavit  as  the  facts  which  they  be* 
lieved  the  absent  witness  would  prove  were  material  to  the 
Hsues  joined  in  the  cause.  These  facts  were  stated  in  the 
affidavit  as  follows :  « 

**  That  Elkanah  Clark,  one  of  the  signers  of  the  note  in 
suit  herein  and  principal  thereon,  but  who  is  now  de- 
eeaeed,  came  to  the  office  of  the  said  Poole,"  [the  absent 
witness]  "  in  the  city  of  Attica,  Fountain  county,  Indi- 
ana,  some  time  in  the  month  of  March,  1874 ;  that,  at  thai 
time,  at  the  request  of  the  said  Clark,  he,  the  said  Poole^ 
filled  up  a  blank  promissory  note,  to  wit,  the  note  de^ 
scribed  and  declared  on  in  the  complaint  in  this  action, 
by  wnting  all  that  part  which  now  appears  in  said  note 
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in  writing,  except  the  date ;  that  he,  the  said  Poole,  was 
requested  by  the  said  Clark  not  to  place  any  date  in  the 
aaid  note ;  that  he,  Poole,  thereupon  handed  the  note  to 
gaid  Clark,  undated,  who  carried  it  away  out  of  the  said 
office  of  the  said  Poole ;  that  in  a  few  days  afterwards 
the  said  Clark  brought  the  said  note  back  to  the  said 
Poole,  signed  by  the  said  Clark,  and  signed  by  the  de- 
fendants Emmons  and  Odell ;  that  said  Usual  II.  Meeker, 
of  Fountain  county,  Indiana,  and  plaintiff  herein,  was 
then  present;  that  the  said  Clark  handed  the  note  so 
signed,  as  aforesaid,  to  the  said  Poole,  and  directed  the 
said  Poole  to  insert  the  date ;  that  the  said  Poole  took  the 
note  and  was  about  to  insert  the  date  then  present,  bat 
the  said  Clark  told  him  to  date  it  back, — ^to  date  it  Septem- 
ber 19th,  1878,  which  the  said  Poole  accordingly  did." 

In  our  opinion,  the  facts  above  recited  were  material 
to  the  issues  joined  in  this  action,  and  if  proved  as  re- 
cited, by  a  credible  witness,  they  might  have  had,  and 
very  possibly  would  have  had,  great  weight  in  the  proper 
decision  of  this  cause.  It  is  the  law  that,  ordinarily, 
where  a  person  signs  his  name  to  a  blank  note  and  then 
entrusts  it  to  another  party  for  delivery  or  negotiation, 
the  former  thereby  clothes  the  latter  with  an  implied 
authority,  which  he  is  estopped  from  denying,  to  so  fill 
up  the  blanks  as  he  may  choose,  in  order  to  make  it  a 
complete  note.  Spitler  v.  JameSy  32  Ind.  202.  But  this 
law  has  its  exceptions  and  reasonable  limitations;  and 
especially  is  this  so  between  the  parties  to  the  note,  who 
are  fully  cognizant  of  the  facts  in  relation  to  the  execu- 
tion of  the  note.  In  this  case,  all  the  blanks  in  the  note 
were  filled  up,  except  the  blank  for  the  date,  when  the 
appellants  signed  the  note  and  entrusted  it  to  the  princi- 
pal therein  for  delivery.  Undoubtedly  the  appellants,  by 
entrusting  the  note  to  Clark,  with  a  blank  for  the  date 
unfilled,  thereby  authorized  him  to  fill  such^  blank  with 
the  true  date  of  the  execution  of  the  note.  As  between 
the  appellants  and  Clark,  that  was  all  that  Clark  was 
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authorized  to  do  in  the  premiaeSy — ^to  fill  the  blank  for  a 
date  with  the  true  date  of  the  execution  of  the  note.  Of 
course,  we  are  speaking  only  of  the  authority  implied  by 
and  from  the  blank  space  for  a  date  left  in  the  note,  for  it 
is  not  pretended  that  Clark  had  any  express  authority 
from  the  appellants  to  fill  any  blank  in  said  note.  As  be- 
tween the  appellants  and  the  appellee,  if  it  be  true,  as 
claimed,  that  appellee  was  cognizant  of  the  blank  in  the 
date  of  the  note,  at  the  time  it  was  signed  by  the  appel- 
lants, he  had  no  right  to  rely  upon  any  merely  implied 
authority^  to  Clark,  to  fill  up  the  blank  for  a  date  with  any 
other  date  than  the  true  date  of  the  execution  of  said 
note.  If  it  be  true,  as  claimed  by  the  appellants,  that  the 
appellee  knew,  at  the  time  the  note  was  delivered  to  and 
accepted  by  him,  that  the  note  had  been  executed  by  the 
appellants,  as  sureties  only,  in  the  then  month  of  March, 
1874,  payable  one  year  after  date,  and  that  the  date  was  a 
blank  when  the  appellants  executed  the  note,  then  the  ap- 
pellee had  no  right  to  believe,  or  to  rely  upon  such  belief, 
that  Clark  was  impliedly  authorized  to  fill  the  blank  in 
the  date  of  the  note  with  any  other  date  than  the  true  date 
of  the  execution  of  said  note,  or  that  such  implied  author- 
ity would  enable  Clark  to  so  fill  in  the  blank  for  a  date  as 
to  make  a  note,  which,  on  its  face,  was  payable  one  year 
after  date,  to  be  payable,  in  fact,  six  months  after  the  date 
of  its  execution.  For  if,  in  this  case,  from  the  facts 
alleged  to  exist,  it  can  be  correctly  said  that  the  appel- 
lants impliedly  authorized  Clark  to  fill  the  blank  with 
any  other  date  than  the  date  on  which  the  note  was  exe- 
cuted, then  it  must  be  said  that  he  was  in  like  manner 
authorized  to  antedate  or  postdate  the  execution  of  the 
note,  without  limit  as  to  time,  to  suit  his  own  purposes. 
In  our  opinion,  the  appellants  did  not  give  Clark  any 
such  implied  authority,  by  merely  entrusting  him  with  the 
note  for  delivery,  without  the  blank  for  the  date  of  the 
note  having  been  filled.  If  the  appellee  received  the  note 
for  value,  without  notice  of  the  fact  that  it  had  been  ante- 
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dated  by  Clark,  after  its  e:xecution  by  the  appellants,  then 
the  latter  might  be  bound  by  the  act  of  Clark,-  even  if  he 
had  no  authority  from  them  to  antedate  the  note.  But 
if  the  appellee^  at  the  time  he  received  the  note,  had 
knowledge  of  the  fact,  that,  after  its  execution  by  the  ap'* 
pellants,  in  March,  1874,  in  their  absence,  and  very  prob* 
ably  without  their  knowledge  or  consent,  the  note  had 
been  dated  back,  by  Clark's  direction,  to  September  19th, 
1878,  we  think  that  these  facts  would  have  been  materii^ 
to  the  issues  joined  in  this  action,  and  that,  if  proved  on 
the  trial,  they  ought  to  have  been,  and  no  doubt  would 
have  been,  entitled  to  great  weight  in  the  proper  decision 
of  this  cause.  We  do  not  decide  that  these  facts,  if  proved^ 
would  entitle  the  appellants  to  a  decision  in  their  favor, 
for  possibly  these  facts,  if  proved,  might  be  controlled 
by  other  facts  and  circumstances  in  connection  with  thitf 
transaction. 

All  that  we  decide  is,  that,  in  our  opinion,  enough  wad 
shown  in  appellants'  affidavit  to  entitle  .them  to  a  contin* 
nance,  and  that  such  contitiaance  was  apparently  neoe^ 
sary  to  a  full  and  fair  trial  of  this  action. 

The  view  which  we  have  taken  of  this  question  rendeffl 
it  unnecessary  for  us  to  consider  the  third  alleged  error. 
We  think  that  the  court  below  erred  in  overruling  the 
appellants'  motion  for  a  continuance  of  this  cause,  and 
tor  this  error^  the  judgment  of  that  court  is  reversed,  M 
to  the  appellants,  at  the  cost  of  the  appellee. 

The  cause  is  remanded,  with  ini^ructions  to  the  court 
below  to  grant  a  new  trial,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

BiDDLE,  J.,  dissents,  holding  that  the  affidavit  was  in- 
sufficient to  authorize  a  continuance,  for  reasons  shown 
in  the  case  of  Emmons  v.  Carpenter,  posty  p.  329,  decided  at 
the  present  term. 
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Jtf.  MUfof'dy  for  appellants. 

J*  JT.  Valivaj  H.  H.  StUwfXL  and  71  L.  StUweUj  for  ap- 
pellee. 

Per  Cukiam. — ^A  majority  of  the  court  hold  that  this 
case  is  .the  same  in  principle  as  the  case  of  Emmons  v. 
Meeker,  anUj  p.  321,  decided  at  the  present  term. 

The  judgment  is  therefore  reversed  as  to  the  appellants. 
Cause  remanded  for  further  proceedings. 

Bn>i>LB,  J.,  dissented,  and  delivered  the  following 
opinion : 

Suit  on  a  promissory  note  made  by  Elkanah  Clark, 
John  Emmons  and  Tellmachus  Odell,  payable  to  thd 
order  of  Daniel  Carpenter,  twelve  months  after  date, 
dated  September  19th,  1878,  for  eleven  hundred  dollars, 
with  ten  per  cent,  interest.  Emmons  and  Odell,  each, 
separately  answered  the  complaint : 

1st.    General  denial ; 

2d.     Non  est  factum,  verified ;  and, 

8d.  Non  est  factum,  stating  the  particul&ri,  namely, 
'^that  he  signed  the  said  instrument  in  the  month  of 
March,  1874.  That  since  this  defendant  signed  the  said 
instrument,  the  same  has  been  materially  altered,  without 
the  knowledge  or  consent  of  this  defendant,  in  this,  to 
wit:  The  following  words  and  figures  have  been  placed 
in  said  instrument,  viz. :  ^  September  19th,  1878.'  And 
this  defendant  prays,"  etc. 

^  The  third  paragraph  was  stricken  out  on  motion,  and 
exceptions  reserved.  There  is  no  error  in  this  ruling. 
The  second  paragraph  is  the  same  in  legal  effect  as  the 
third.    The  same  evidence  could  be  given  under  either. 

William  W.  Ennis,  administrator  of  the  estate  of  El- 
kanah Clark,  deceased,  who  wao  also  «ued  &nd  served  with 
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process,  made  default.  No  question  as  to  him  is'  presented 
in  the  record. 

The  court  overruled  a  motion  to  continue  the  cause, 
founded  on  affidavit  stating  that  the  appellants  could 
prove  by  an  absent  witness,  Joseph  Poole,  that  Clark, 
one  of  the  makers  of  said  note,  handed  the  note,  signed 
by  all  the  makers,  but  without  date,  to  the  witness, 
Poole,  and  directed  him  to  insert  the  date  of  "  September 
19th,  1878,"  as  it  stands  in  the  note.  The  affidavit,  if 
sufficient  in  all  other  respects,  is  insufficient  in  not  stating 
that  Clark,  their  co-maker  of  the  note,  was  not  authorized 
by  the  other  makers  to  have  the  date  inserted  as  it  ap- 
pears in  the  note.  The  note  having  been  signed  by  all 
the  makers,  with  a  blank  left  for  the  date,  carried  upon 
its  face  the  presumptive  authority  to  fill  the  blank  with 
the  proper  date,  as  agreed  upon  by  the  parties.  WM  v. 
Baird,  27  Ind.  868.  This  presumption  is  not  negatived 
in  the  affidavit.  All  the  facts  stated  in  it  may  be  true,  if 
such  authority  was  given,  and  the  defendant  not  injured 
in  the  least  thereby.  It  is  therefore  insufficient,  and 
the  court  committed  no  error  in  overruliog  the  motion 
for  a  continuance  founded  upon  it. 

A  trial  by  the  court  was  had  on .  the  issues  made  by 
Emmons  and  Odell,  and  a  finding  in  favor  of  the  appellee, 
for  the  amount  of  the  note.  By  a  motion  for  a  new  trial, 
the  appellants  raised  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  finding  of  the  court,  which  is  the 
only  remaining  question  presented  for  our  consideration. 

The  evidence  proves  the  following  facts,  and  which,  I 
believe,  are  not  essentially  disputed  by  the  appellants,  viz.: 

That  the  note  in  this  action  was  given  to  take  up  an 
old  note,  which  matured  on  the  day  on  which  the  new 
note  is  dated ;  that  the  new  note  was  executed  m  March, 
1874,  leaving  the  date  blank ;  that  the  date  was  afterwards 
inserted  to  correspond  with  the  maturity  of  the  old  note, 
without  the  knowledge  or  consent  of  Emmons  or  Odell, 
except  such  authority  as  the  face  of  the  note,  left  blank 
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as  to  its  date  with  the  knowledge  of  all  the  makers,  might 
imply.  All  the  makers  of  the  new  note  were  also  makers 
of  the  old  note,  and  knew  the  purpose  for  which  the  new 
note  was  executed,  namely,  to  take  up  the  old  one. 

It  seems  to  me  that  these  facts  show  a  decided  prepon- 
derance in  favor  of  the  finding.  The  fact  that  the  makers 
signed  the  note,  knowing  that  the  date  was  left  hlank, 
implies  that  the  date  was  not  to  he  filled  as  of  the  day  it 
was  signed;  for,  if  it  was  to  he  dated  as  of  that  day,  I 
can  perceive  no  reason  why  the  date  was  not  filled  at  the 
time  they  signed  the  note.  And  when  the  makers  signed 
the  note,  and  knowingly  left  a  hlank  for  the  insertion  of 
the  date,  and  passed  the  note  from  their  possession,  they, 
hy  these  acts,  authorized  any  one  interested  in  the  note 
to  fill  the  hlank  date.  Johns  v.  Harrison^  20  Ind.  317 ; 
Grimes  v.  Piersoly  25  Ind.  246 ;  Piersol  v.  Grimes^  30  Ind. 
129 ;  Spitler  v.  JameSy  32  Ind.  202 ;  Wilson  v.  Kinsey,  49 
Ind.  35;  Bich  v.  Starbucks  51  Ind.  87. 

I  think  the  judgment  should  he  affirmed,  with  costs. 


Wilds  et  al.  v.  Bogan. 

Fraitd. — OmveyaiMe  to  D^ramd  OredUon. — AeiUm  to  Sn^foet  Lamd  to  Extent 
tion. — Hiuband  cmd  Wife, — Lands  purchased  with  the  means  of  a  judg- 
ment debtor  having  no  property  subject  to  execution,  and  by  him  pro- 
cured to  be  conveyed  to  himself  and  wife  jointly,  with  the  right  of  sur- 
vivonhip,  for  the  purpose  of  defrauding  his  creditors,  may  be  subjected 
to  an  execution  upon  snch  judgment,  in  an  action  for  that  purpose,"^ 
against  such  grantees. 

Same  — AUercUion  of  Convoyanec — Such  action  may  be  in  like  manner  sus- 
tained, where  such  conveyance  has  first  been  so  procured  and  made  to 
the  debtor  himself  and  afterwards  changed  by  inserting  the  name  of  his 
wife,  with  a  clause  of  survivorship. 

Same. — Evidence, — On  the  trial  of  such  cause,  if  the  evidence  does  not 
identify  Mich  land  nor  show  any  title  thereto  in  nnoh  debtor,  nor  by  whom 
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ihe  pnrehaM-ttiotlej  iherefbr  was  paid,  judgment  shoald  be  rendered 
for  the  defendants. 
Kew  Triai.. — Cbitfe. — Where  the  cause  relied  upon  in  a  motion  for  a  new 
trial  is  error  of  law  occurring  on  the  former  trial,  such  error  must  be 
particularly  specified  in  such  motion. 

From  the  Boone  Circuit  Court, 

W.  B.  Walls  and  J.  Claybaughy  for  appellants. 

J.  N,  SimSf  L.  McClurg  and  J.  V.  Kentj  for  appellee. 

BiDDLE,  J. — Complaint  by  appellee,  averring  that  at 
the  October  term  of  the  Clinton  circuit  court,  1871,  by 
the  consideration  of  said  court,  she  recovered  a  judgment 
against  "William  W.  Wilds,  for  a  breach  of  promise  of 
marriage,  for  seven  hundred  dollars  and  costs,  and  which 
remains  wholly  unpaid.  That,  on  the  17th  day  of  Janu- 
ary, 1871,  said  William  W.  Wilds  fraudulently,  with  the 
intent  to  hinder,  delay  and  defraud  his  creditors,  particu- 
larly the  appellee,  caused  lot  sixteen,  in  the  town  of 
Kirklin,  Clinton  county,  to  be  conveyed  to  the  said  Wil- 
liam W.  Wilds  and  his  co-appellant  Mary  B.  Wilds,  his 
wife,  with  the  right  of  survivorship  therein.  That  the 
property  was  purchased  with  the  assets  of  William  W. 
Wilds,  alone,  all  with  the  knowledge  and  consent  of  the 
said  Mary.  That  the  said  William  has  no  other  property 
whereof  to  make  the  plaintiff's  judgment. 

A  second  paragraph  of  complaint  alleges  the  same 
facts,  with  the  exception  that  it  charges  that  the  title  of 
the  lot  was  fireri  taken  in  the  name  of  William  W.  Wildfi, 
golely,  and  afterwards  changed  by  inserting  the  name  of 
Mary  B.  Wilds  in  the  deed,  and  to  the  survivor,  as  aver- 
red in  the  first  paragraph.  The  venue  was  changed  from 
the  Clinton  cirouit  court)  to  the  Boone  circuit  court. 

A  demurrer  to  each  paragraph  of  the  complaint,  alleg- 
ing an  insufficiency  of  facts  as  ground,  was  overruled  and 
exceptions  taken. 

Answer  in  denial;  trial  by  jury;  verdict  for  appellee; 
motion  for  a  new  trial ;  causes  filed,  assigning. 
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*^  Ist.  That  the  verdict  is  not  sustained  by  sufficient 
evidence ; 

"'2d.    That  the  verdict  is  contrary  to  law ; 

"  3d.    Error  in  law  arising  during  the  trial ;  and, 

"  4th.    Error  of  the  court  in  charging  the  jury." 

Motion  overruled,  exceptions,  judgment  subjecting  the 
lot  to  sale  to  pay  the  appellee's  judgment. 

We  are  of  opinion  that  each  paragraph  of  the  com- 
plaint is  sufficient. 

The  motion  for  a  new  trial  raises  but  a  single  question, 
— ^the  sufficiency  of  the  evidence  to  sustain  the  verdict. 
The  third  and  fourth  causes  for  a  new  trial  are  too  indefi- 
nite to  raise  any  question,  as  we  have  often  decided,  and 
the  third  cause  being  insufficient,  no  cause  is  presented  by 
the  second.  The  evidence  is  before  us,  and  it  is  clearly 
insufficient.  It  shows  the  recovering  of  the  judgment  in 
&vor  of  the  appellee,  as  averred  in  the  complaint,  by  in- 
troducing the  record.  Then  two  witnesses  testify  about 
a  deed,  but  the  parties  to  the  deed  are  not  fully  named, 
what  deed  they  are  testifying  about  is  not  mentioned,  no 
description  of  the  property  is  ^ven,  nor  whose  money 
paid  for  it ;  no  deed  is  introduced  in  evidence,  nor  the  rec- 
ord of  the  deed,  nor  their  absence  accounted  for;  in 
short,  there  is  no  evidence  in  the  case  showing  that  any 
title,  or  scarcely  tending  to  show  that  any  title,  of  th« 
property  described  in  the  complaint,  is  in  William  W. 
Wilda.    The  verdict  cannot  be  sustuned. 

The  judgment  is  reversed,  with  costs.  Cause  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings. 
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ROTHROCK  BT  AL.  V.  CaRR  BT  AL. 

Board  op  CoMMiBaiONEB& — P&wen, — Appropriation. — Common  Schools. — In^ 
junction. — A  ooantj  board  has  no  authority  to  make  an  appropriation 
of  any  sum,  out  of  the  general  fund  of  their  county,  for  the  erection 
of  a  school  building ;  and,  if  made,  ita  payment  may  be  enjoined,  in  an 
action  for  that  purpose,  by  a  taxpayer  of  such  county. 

Same.— «Sta<ttte  Construed. — Diseretionary  ^Uouxinoe.— Section  7  of  the  act  of 
May  27th,  1852,  "  to  authorize  and  limit  allowances,"  etc.,  (1  R  S.  1876, 
p.  63)  does  not  authorize  county  boards  to  "  make  allowances  at  their 
discretion  "  for  purposes  unauthorized  by  law. 

From  the  Carroll  Circuit  Court. 

A,  W.  Reynolds  and  D.  Turpie^  for  appellants. 
J.  A.  Stdrij  for  appellees. 

BiDDLB,  J. — On  the  12th  day  of  March,  1870,  the  hoard 
of  commissioners  of  White  county  made  the  following 
order : 

"  That  an  appropriation  of  twelve  thousand  five  hun- 
dred dollars  be  and  is  hereby  made  to  the  school  trustees 
of  Monticello,  to  be  expended  upon  the  new  school 
building;  and  the  county  auditor  is  hereby  authorized  to 
issue  orders  upon  the  county  treasurer,  in  sums  of  twenty- 
five,  fifty  and  one  hundred  dollars.  Two  thousand  dol- 
lars payable  at  sight,  four  thousand  dollars  payable  in 
six  months  after  date,  three  thousand  two  hundred  and 
fifty  dollars  due  twelve  months  after  date,  and  three  thou- 
sand two  hundred  and  fifty  dollars  due  eighteen  months 
after  date,  without  interest, — all  of  which  is  finally  or- 
dered." 

Forgus  Alkire  and  John  P.  Carr  brought  this  action  to 
enjoin  the  issue  and  payment  of  said  county  orders,  al- 
leging that  they  were  and  are  citizens  and  taxpayers  of 
White  county.  A  temporary  restraining  order  was  al- 
lowed by  the  court.  An  answer  of  general  denial  and 
five  special  paragraphs  was  filed  to  the  complaint.  De- 
murrers, alleging  as  ground  the  insufficiency  of  the  facts 
stated,  to  each  of  the  special  paragraphs  were  sustained. 
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and  exceptions  taken.  The  venue  was  changed  to  the 
Carroll  circuit  court,  wherein  a  trial  by  the  court  was  had, 
on  the  issue  of  general  denial,  and  the  facts  alleged  in 
the  complaint  found  to  be  true.  Over  a  motion  for  a  new 
trial,  and  exceptions,  the  court  made  the  injunction  per- 
petual.   Appeal. 

The  counsel  for  appellants  rightly  put  the  main  ques- 
tion in  the  case : 

"  Whether  the  board  of  commissioners  had  the  author- 
ity, under  the  law,  to  make  the  allowance  which  they  did 
in  aid  of  the  erection  of  the  school  building?" 

And  they  attempt  to  justify  the  action  of  the  board 
under  section  7,  1  R.  S.  1876,  p.  68,  which  enacts  as  fol- 
lows: 

^^  The  board  of  commissioners  may  make  allowances  at 
their  discretion:  But  it  is  hereby  declared  to  be  their 
duty  to  avoid  as  much  as  possible  the  necessity  for  mak- 
ing any  allowance  for  voluntary  service,  or  for  things 
voluntarily  furnished,  by  contracts  for  such  services  or 
things,  or  by  ordering  the  same  to  be  rendered  at  stipu- 
lated prices,  or  by  vesting  the  power  to  procure  such 
services  or  things  in  an  agent,  by  them  nominated  of 
record." 

The  words  to  ^^  make  allowances  at  their  discretion,"  as 
used  in  the  above  section,  mean  to  make  allowances  ac- 
cording to  law,  at  their  discretion.  They  do  not  mean  an 
arbitrary,  uncontrolled,  unlimited  discretion,  contrary  to 
law,  or  without  authority  of  law ;  for  where  there  is  no 
law  there  is  no  act  to  do,  and,  therefore,  no  discretion  to 
be  exercised.  They  mean  a  legal  discretion,  not  a  per- 
sonal discretion ;  for  to  allow  the  board  a  personal  discre- 
tion would  give  them  the  power  to  make  law.  This 
power  is  confided  to  another  branch  of  the  government, 
and  carefully  guarded  by  the  constitution.  There  are 
many  cases  wherein  a  board  of  commissioners  may  or 
may  not  exercise  a  lawful  authority,  according  to  their 
discretion;   and  many  cases  wherein,  having  lawful  au- 
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tbority  to  do  an  act,  they  may  do  it  at  this  or  that  timey 
or  in  this  or  that  mannery  according  to  their  diacretioa ; 
but  there  is  no  case  wherein  they  may,  at  their  discretion, 
do  an  act  which  is  not  authorized  by  law.  We  are  not 
aware  of  any  law  authorizing  a  board  of  commissioners 
to  donate  funds  to  be  expended  upon  a  school  building, 
out  of  the  general  funds  in  the  county  treasury.  Similar 
questions  have  often  been  before  us.  In  the  case  of  War^ 
ren  County  Agricultural  Joint  Stock  Co.  v.  Barr^  ante^  p.  80, 
at  the  present  term,  the  principle  was  fully  considered. 

The  order  of  the  board  of  commissioners  was  without 
authority  and  void. 

Th^  judgment  i«  afBrm^d,  with  costs: 


Guiss  V.  Garbisr  bt  al« 

Daicaoes. — Mttuure  cf. — Nominal,  —  CkmJtnuA  to  PuUish  Legal  Notice, — 
Breach, — Newtpaper, — Liquor  Dealer, — A  complaint  for  damages  alleged 
that  the  plaintiff,  a  retailer  of  intoxicating  liquors,  licensed  under  the 
law  of  this  Stale,  to  obtain  a  Moeval  of  tueh  license,  then  about  to  ex- 
pire, paid  to  the  defeadant,  the  proprietor  of  a  weekly  newspaper,  a 
certain  sum,  for  which  the  latter  agreed  to  publiph,  in  such  newspaper, 
a  sufficient,  timely  notice  of  the  plaintiff's  intention  to  apply  to  the 
proper  county  board  for  such  license ;  but  that,  on  aooount  of  the  de- 
fendant's failure  so  to  do,  the  plaintiff  had  failed  to  obtain  rach  licenae^ 
and  was  compelled  to  suspend*  such. business  for  a  certain  period. 

Held,  on  demurrer,  that  such  cause  of  action  is  sufficient  to  entitle  the 
plaintiff  to  more  than  nominal  damages. 

HeU  also,  that  the  plaintiff  is  entitled  to  damages  in  at  least  the  amoont 
of  such  price  so  paid. 

Heldf  alsO)  thftt  such  price,  tbougfa  but  three  dollars  afni  fifty  cents,  is  not 
so  small  as  to  bring  the  cause,  on  sppeal  to  the  Supreme  Court^  within 
the  rule,  de  minimvi  non  curat  lex. 

HMf  also,  that  the  fact  that  the  plaintiff's  business  property  was  rendeted 
veeless  during  and  by  such  suq^enaion  of  businem  shoakl  be  ooMideied 
u»  estl«ia(4ag  his  damiges. 
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Hdd^  also,  thai  mere  specolative  profits  whick  tli^e  f^laintiff  migbt  ham 
realized  during  rach  auspension  of  his  busineaa)  if  it  had  not  been  ana- 
pended,  are  not  a  proper  baaia  upon  which  to  aaaeaa  hia  damages. 

Samjb. — Custom, — Swrphuage. — An  allegation  in  such  complaint  aa  to  a  ow 
torn  in  the  defendanta  of  themaelyea  ionuahing  oopiea  of  the  forma  ol 
auch  notices  i»  mere  aurplusage* 

From  the  Jefferson  Circuit  Court, 

C.  A.  Korbhfj  for  appellant, 

W.  T.  Friedleyy  J.  JR.  Crwen^  aiid  /.  T.  AUisonf  for 
appellees. 

BiDDLB,  J.-^Action  by  the  fqppellanti  against  tKo  apr 
pellees. 

Complaint  in  two  paragraphs. 

The  first  alleges,  in  substance,  ^^  that  the  defendants,  at, 
etc.,  were  partners,  doing  business  under  the  firm  name 
and  style  of  M.  C.  GFarber  t  Co.,  and,  as  such,  were  en- 
gaged in  printing  and  publishing  a  public  weekly  news- 
paper, called  the  Madison  Weekly  Courier,  at  said  county; 
that  at  the  same  time,  the  plaintiff  was  the  proprietor 
of  a  saloon  on  Main  Cross  street,  in  the  city  of  Madison,, 
in  said  county,  and  engaged  in  the  business  of  selling 
intoxicating  liquors  in  a  less  quantity  than  a  quart  at  i^> 
time,  to  be  drank  in  said  saloon ;  that  the  plaintiff  had, 
for  many  years,  been  engaged  in  that  business^  and  had. 
the  proper  license  therefor.  That,  on  February  5th,  1872, 
the  plaintiff's  license  being  about  to  expire,  and  he  being 
desirous  to  renew  the  same,  the  defendants^  in  oonsidera-. 
tion  of  the  sum  of  three  dollars  and  fifty  cents,  then  paid 
them  by  the  plaintiff,  agreed  to  publish  a  notice  in  said 
weekly  newspaper,  such  as  is  required  by  the  statute  in 
Buch  case  made  and  provided,  twenty  d&ys  before  the 
first  day  of  the  meeting  of  the  board  of  oommissioners 
hereinafter  named,  that  the  plaintiff  would  apply  to  the. 
board  of  commissioners  of  Jefferson  county,  Indiana,  at 
their  then  next  ensuing  March  term,  in  said  year  1872,. 
for  a  license  to  sell  intoxicating  liquors  in  a  less  quantity 
Vol.  LV.— 22 
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than  a  quart  at  a  time,  at  said  saloon  on  Main  Cross 
street  aforesaid.  That  the  notice  which  the  defendants 
agreed  to  publish  was  substantially  as  follows :  (Here  a 
copy  of  an  ordinary  notice  of  application  for  license  is  set 
out,  but  it  is  unnecessary  to  transcribe  it.)  That  the  de- 
fendants had  published  a  similar  notice  for  the  plaintifi*  a 
year  before,  and  had  the  proper  form  on  their  files,  which 
was  well  known  to  both  parties ;  and  the  defendants  made 
said  agreement  without  requiring  the  plaintiff*  to  furnish 
any  form  or  copy  of  said  notice,  but  it  was  the  intention 
of  both  parties  that  the  defendants  should  set  up  the  no- 
tice from  the  one  previously  published  by  them.  That 
at  the  time  of  the  agreement,  the  plaintiff's  license  had 
but  twenty-seven  days  to  run,  and  expired  on  March  6th, 
1872,  which  the  defendants  well  knew ;  but  the  defend- 
ants, not  regarding  their  promise,  failed  and  neglected  to 
publish  the  said  notice  in  their  said  newspaper,  twenty 
days  before  the  first  day  of  said  term  of  said  commis- 
sioners' court,  whereby  the  plaintiff*  was  unable  to  procure 
such  license  at  said  term.  That  the  plaintiff  did  not  dis- 
cover that  the  defendants  had  not  complied  with  their 
agreement,  until  it  was  too  late  to  have  the  same  published 
elsewhere.  That  by  reason  of  the  defendants'  failure  to 
comply  with  their  agreement,  the  plaintiff  was  compelled 
to,  and  did,  close  up  his  said  saloon,  and  was  prevented 
from  carrying  on  his  said  business  for  thirty  days,  succes- 
sively, until,  by  publishing  another  notice,  in  another 
paper,  he  was  enabled  to  procure  another  license,  which 
was  procured  by  him  on  April  8th,  1872.  That  the  plain- 
tiff's business,  during  the  thirty  days,  was  [would  have 
been?]  worth  fifteen  dollars  per  day,  above  expenses, 
which  the  plaintiff  lost  by  being  compelled  to  close  up  his 
saloon,  etc.    Wherefore,"  etc. 

The  second  paragraph  was  much  like  the  first.  It 
alleged  that,  on  March  6th,  1871,  the  plaintiff  procured  a 
license  "  upon  a  notice  published  by  the  defendants,"  and 
that,  on  February  5th,  1872,  the  defendants,  for  the  con- 
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sideration  specified  in  the  first  paragraph,  agreed  to  make 
the  publication  of  the  notice,  but  it  does  not  allege  that 
^  The  defendants  made  such  agreement  without  requiring 
the  plaintifi*  to  furnish*  any  form  or  copy  of  said  notice,  but 
it  was  the  intention  of  both  parties  that  the  defendants 
should  set  up  the  notice  from  the  one  previously  published 
by  them."  It  contained,  however,  the  following  averments, 
which  were  stricken  out,  on  motion  of  the  defendants,  and 
the  plaintiff  excepted : 

'*  The  plaintiff  says,  that  the  defendants  had  often  be- 
fore published  like  notices  for  the  plaintiff,  and  publicly 
solicited  that  kind  of  business,  and  had  a  description  of 
the  locality  thereof;  and  the  plaintiff  says,  it  was  the  cus- 
tom and  manner  of  doing  business  at  the  defendants'  said 
printing  and  newspaper  office  for  said  defendants  to  pre- 
pare the  form  of  notices  for  application  for  license  for  the 
compositors  and  printers,  especially  where  they  had  for- 
merly published  a  like  notice  for  the  same  party,  and  not 
to  require  the  party  for  whom  the  notice  was  published 
to  procure  any  written  notice  or  form  of  notice  for  their 
printers;  and  the  plaintiff  says,  that  said  contract  was 
made  with  tacit  reference  to  said  custom  and  manner  of 
doing  business,  and  the  defendants  well  knew  the  form 
of  notice  which  the  plaintiff  desired  to  have  published, 
and,  knowing  the  same,  agreed  to  do  it  as  hereinbefore 
alleged." 

After  the  matter  above  indicated  had  been  stricken  out 
of  the  second  paragraph,  separate  demurrers  were  filed  to 
each  paragraph,  for  want  of  a  statement  of  sufficient 
facts,  which  were  sustained,  and  the  plaintiff  excepted. 
The  plaintiff  declining  to  amend,  final  judgment  was 
rendered  for  the  defendants. 

The  errors  assigned  call  in  question  the  correctness  of 
the  ruling  in  striking  out  a  portion  of  the  second  para- 
graph, and  in  sustaining  the  demurrers  to  each  paragraph 
of  the  complaint.  There  was  no  error  committed  in 
striking  out  the  portion  indicated  from  the  second  para- 
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graph*    Th^  averment  was  odelesa  by  itself  and  in  no  wise 
OBeful  to  the  other  allegations. 

It  is  contended  by  the  appellees  that  the  complaint,  at 
most,  but  shows  a  case  for  nominal* damages.  This  court 
would  not  reverse  a  case,  perhaps,  when  nothing  more 
than  nominal  damages  are  involved,  but  when  a  consider* 
^le  amount  of  costs,  or  other  legitimate  expenses,  depend 
upon  nominal  damages^  which  are  wrongfully  denied  th« 
party,  it  might  become  proper  ground  &r  revensing  a 
jildgment.  But  we  are  not  convinced  that  each  of  the 
paragraphs  in  this  complaint  entitle  the  appellant  to  only 
nominal  damages^  Nominal  damages  are  such  as  a  party 
is  entitled  to  for  a  mere  nominal  breach  of  his  rights, 
^here  no.  actq^tl.  damages  have  been  suffered, — damnum 
absque  ijyuria—SLBjijns^j  be  a  cent,  five  cents,  or  a  dime,  or 
auch  insignificant  sum  in  relation  to  the  case  as  would  fall 
within  the  maxim,  de  minimw  nan  cunU  Ux.  In  this  case, 
however,  the  appellant  i^Ueges  that  he  paid  the  appellees 
three  dollars  and  a  half  for  inserting  the  advertisement, 
which  was  never  inserted.  We  think  he  is.  entitled  by 
the  facts  averred,  tp  itecover  this  amount,  at  least ;  and 
If  e  can  not  hold  that  three  dollars  and  a  half»  in  reference 
to  the  present  case,  is  no  more  than  nominal  damages, 
Qspeci^lly  where  a  considerable  amount  of  costs  must 
depend  upon  them.  And  we  think,  if,  in  consequence  of 
the  facts  averred,  the  complainant's  house  and  fixtores 
therein  and  place  c^*  business  became  useless  to  him  for 
a  time,  that  it  is  a  fair  element  for  a  jury  to  consider,  in 
estimating  the  damages  the  appellant  may  have  suffered ; 
and  perhaps  there  may  be  other  proper  grounds  for  dam- 
ages, which  we  do  not  mention,  but  we  are  of  opihiou  that 
the  mere  problematical,  uncertain,  contingent,  vague  and 
speculative  profits,  upon  expected  sales  of  liquor  by  re- 
tail, which  may  or  may  not  be  made,  do  not  constitute  a. 
proper  basis  upon  which  tp  assess  damages.  It  must  not 
be  considered,  however,  that  we  are  laying  down  a  fixed  > 
rule  by  which  to  measure  the  damages  in  this  case,  be* 
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cause  facts  unknown  to  us  may  exist,  or  unexpected  and 
contingent  facts,  of  which  we  know  nothing,  may  arise 
in  the  case,  and  which  ought  probably  to  be  considered 
in  estimating  damages;  but  we  are  confident  that  the 
facts  alleged  in  each  paragraph  of  the  complaint  entitle 
the  appellant  to  something  more  than  nominal  damages. 

We  think  this  conclusion  rests  upon  correct  genend 
principles  of  law,  and  is  supported  by  the  followin|p 
authorities :  TTie  Shelby viUey  etc.,  JR.  B.  Co.  v.  Lewarky  4 
Ind.  471;  FuUz  v.  Wycof,  26  Ind.  321;  The  Western 
Gravel  Road  Co.  v.  Cox^  89  Ind.  260;  The  New  Haven 
Steam  Booty  etc.y  Co.  v,  Vanderbilty  16  Conn.  420 ;  WiUiam- 
son  V.  Barrettj  13  How.  U.  S.  101 ;  McAfee  v.  Croffordy  18 
How.  U.  S.  447;  Barrett  v.  WUliamsoUy  4  McLean,  689; 
JoUy  V.  The  Terre  Haute  Draw-Bridge  Co.,  6  McLean, 
236 ;  White  v.  Mbseley,  8  Pick.  366 ;  The  CUy  of  CincinnaH 
V.  EvanSy  6  Ohio  State,  594 ;  Eisenlohr  v.  Swain^  36  Pa. 
State,  107. 

The  judgment  is  reversed,  with  costs.  Cause  remanded, 
with  instructions  to  overrule  the  demurrer  to  each  par»> 
.giaph  of  the  complaint,  and  for  further  proceedings. 


BtUDABAKXB  BT  AL.,  Ex'rS,  v.  MaRQTTARDT  tt  AIn 

USDBT. — Mortgage  Seeuring  Usurious  ContneL — Fcretloiwre  agtUnat  i^iivAoMT. 
— ^The  purchaser  of  real  estate,  with  covenants  of  warranty  and  againii 
inctimbr^noies,  in  iein  action  against  him  to  foreclose  a  mortgage  thereon, 
giTen  by  his  grantor  to  secnre  a  promissory  note,  can  not  avail  himself^ 
M  mfttter  of  defbnce,  of  the  fact  that  the  debt  for  which  0aeh  note  w«i 
given  was  usurious. 

Sams. — D^enee, — To  whom  Available. — ^That  a  contract  is  usurious  ia  a  de- 
fence which  is  personal  to  the  debtor,  and  is  available  only  to  himself 
his  (Creditors,  representative,  heirs,  or  some  one  by  him  authorized. 

8&MB. — in  diis  State  Usurious  cootracto  are  not  toM,  but  only  vekUfaie^ 
to  the  part  which  is  usurious. 
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Studabaker  et  al,,  Ez'rs,  v,  Marqnardt  et  of. 

From  the  Allen  Circuit  Court. 

jr.  A.  Fat/j  J.  Morris  and  W.  H.  Withers^  for  appellants. 
i.  M.  Ninde^  for  appellee. 

BiDDLE,  J. — John  £.  Evans,  the  deceased,  made  a  usu- 
rious loan  of  money  to  William  B.  Daniels,  who  executed 
his  promissory  note  for  the  amount,  which  was  also 
secured  by  a  mortgage  on  certain  lands.  Afterwards, 
Daniels  sold  the  lands  to  Alfred  Marquardt,  received  the 
purchase-money,  and  conveyed  the  same  accordingly, 
with  covenants  of  warranty  and  against  incumbrances, 
Daniels  agreeing  to  discharge  the  mortgage  given  by  him 
to  Evans.  Marquardt  afterwards,  without  the  mortgage 
having  been  discharged,  sold  and  conveyed  the  lands, 
with  covenants  of  warranty  and  against  incumbrances,  to 
Alcie  C.  Huffman,  who  paid  the  purchase-money  to  Mar- 
quardt, with  notice  of  the  mortgage  of  Daniels  to  Evans. 
This  suit  was  brought  by  Evans,  against  Marquardt  and 
Huffman,  to  foreclose  the  mortgage  and  sell  the  lands. 
Daniels  was  not  made  a  party  to  the  record.  Mrs.  Huff- 
man, ill  various  paragraphs  of  her  answer,  sets  up  the 
usury  in  the  loan  made  by  Evans  to  Daniels,  as  so  far  a 
bar  to  the  action.  A  statement  of  the  pleadings  may  be 
dispensed  with,  as  no  question  arises  upon  them,  which, 
in  the  view  we  take  of  the  case,  needs  to.  be  decided. 
The  issues  are  sufficient  to  sustain  the  verdict,  which  is  in 
the  following  words : 

"  We,  the  jury,  not  being  advised  upon  the  law,  find  a 
special  verdict  on  the  issues  in  this  case,  as  follows : 

"1st.  We  find  that  the  notes  in  the  complaint  set 
forth  were  given  by  the  said  Daniels,  to  the  plaintiff',  on 
the  24th  day  of  August,  1866,  upon  and  in  pursuance  of 
an  agreement  between  him  and  the  plaintiff  for  a  loan 
of  money,  which  was  as  follows : 

"  The  said  Daniels  applied  to  the  plaintiff  for  a  loan 
of  money,  and  the  said  Evans  agreed  to  loan  the  said 
Daniels  the  sum  of  eighteen  hundred  dollars,  twelve  hnn- 
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dred  thereof  for  one  year,  and  six  hundred  thereof  for 
two  years,  upon  the  said  Daniels  paying  the  said  Evans 
eighteen  per  cent,  in  advance,  thereon,  to  wit,  the  sum  of 
four  hundred  and  thirty-two  dollars ;  that  the  said  Daniels 
agreed  to  take  said  eighteen  hundred  dollars,  and  pay  for 
the  use  thereof  and  as  interest  thereon  the  said  sum  of 
four  hundred  and  thirty-two  dollars,  in  advance.  That 
thereupon  the  said  Evans  counted  out  and  placed  upon 
the  table  around  which  the  parties  were,  eighteen  hun- 
dred dollars,  and  the  said  Daniels  then  told  the  said 
Evans  to  take  therefrom  the  eighteen  per  cent,  which 
the  said  Evans  did,  amounting  to  four  hundred  and  thir- 
ty-two dollars,  and  the  said  Daniels  took  the  thirteen 
hundred  and  sixty-eight  dollars. 

'<  We  further  find,  that  the  said  Daniels  agreed  to  pay, 
and  did  pay,  said  interest,  [without]  any  coercion  on  the 
part  of  said  Evans.  That  said  payment,  on  the  part  of 
said  Daniels,  was  made  voluntarily  and  upon  his  own 
agreement. 

"  We  further  find,  that  it  does  not  appear  that  the  said 
Daniels  authorized  the  defendant  Huffman  to  make  or 
set  up  the  defence  of  usury  in  this  case. 

"We  further  find,  that,  after  the  execution  of  said 
mortgage  in  the  complaint  mentioned,  the  said  Daniels 
sold  and  conveyed  the  premises  therein  described,  to  the 
defendant  Marquardt,  for  the  sum  of  three  thousand  one 
hundred  dollars,  which  sum  the  said  Marquardt  paid  to 
the  said  Daniels,  before  the  commencement  of  this  suit. 
That  said  conveyance,  from  the  said  Daniels,  to  the  said 
Marquardt,  contained  covenants  of  warranty  and  against 
incumbrances ;  that  said  Daniels,  at  the  time  he  sold  and 
conveyed  the  said  premises  to  the  said  Marquardt,  agreed 
to  pay  and  discharge  said  mortgage. 

"  We  further  find,  that  the  said  Marquardt,  before  the 
commencement  of  this  suit,  sold  and  conveyed  said  prem* 
ises  to  the  defendant  Alcie  C.  Huffman,  by  deed,  with  cove- 
nants of  warranty  and  against  incumbrances ;  that  said 
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last  numed  defendant  did  not  ngYee  to  asdume  or  pay  said 
•mortgage ;  that  she  was  to  pay  for  said  land  three  thou- 
sand one  hundred  dollars,  or  three  thousand  two  hundred 
dollars,  and  the  same  was  paid  to  the  said  Marquardt,  at 
the  time  said  deeid  was  made ;  that  the  purchase  was  mad^ 
by  her  mother,  who  knew  of  said  mortgage. 

"We  further  find,  that  said  mortgage  was  duly  re- 
corded ih  Allen  county,  on  the  27th  day  of  August,  1866. 

"We  further  find,  [that]  thelre  was  paid  on  said  notes, 
on  the  Slst  day  of  August,  1867,  one  thousand  and 
seventeen  dollars,  and  on  this  31et  day  of  December,  1868, 
one  hundred  dollars.  If,  upon  the  facts  as  above  found, 
the  court  is  of  opinion  that  said  contract  was  usurious, 
and  that  the  plaintiff'  is  not  entitled  to  interest  beyond 
six  per  cent,  upon  the  thirteen  hundred  and  sixty-eight 
dollars,  from  the  time  it  was  loaned,  then  we  find  for  the 
plaintiff  in  the  sum  of  four  hundred  and  seventeen  d6\- 
lars  and  seventeen  cents. 

"And  if,  upon  the  facts  found,  the  court  is  of  opinioil 
that  said  contract  is  not  usuriouB,  then  we  find  for  the 
t>laint!ff  in  the  sum  of  eight  hundred  and  thirteen  dollars 
and  eighty  cents." 

After  thfe  verdict,  sisveral  motions  wet^e  made  on  behalf 
^f  the  appellee  Alcie  C  HUfftnan,  and  exceptions  takeh 
to  the  rulings  thereon,  but  no  cross  errors  have  been 
iassigned ;  they  are  therefore  not  before  us. 

Evans  then  moved  for  a  judgment  irt  his  favor  fol*  eight 
hundred  and  thirteen  dollars  and  eighty  cents,  as  found 
in  the  alternative  by  the  verdict;  the  motion  was  over- 
ruled, and  exceptions  properly  taken.  Judgment  was 
rendered  in  favor  of  Evans,  for  four  hundred  and  seventeen 
doilahs  and  seventeen  cents.  His  executors  appeal  to  this 
court. 

The  main  question  raised  in  the  record  and  discussed 
by  the  parties  is,  can  Mrs.  Huffman  avail  herself  of  the 
risury  suffered  by  Daniels,  in  defence  of  this  action  ? 

In  Stephens  v.  Muir^  8  Ind.  852,  this  court  held,  that 
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the  defence  of  usury  was  personal  to  the  borrower  and 
his  heirs  or  representatives,  and  that  a  vendee  of  real  es- 
tate, who  purchased  subject  to  a  mortgage  tainted  with 
usury,  could  not  avail  himself  of  that  defence,  against  a 
bill  for  foreclosure,  unless  it  was  by  the  consent  of  the 
party  who  made  the  contract  and  suffered  by  the  usury. 
In  Conwett  v.  Pamphrey,  9  Ind.  185,  it  Was  held,  that  a 
maker  of  a  promissory  note  could  not  set  up  the  defence 
of  usury  in  a  transaction  to  which  he  was  a  stranger. 
The  case  of  Wright  v.  Bundyy  11  Ind.  898,  decides,  that 
when  a  debtor  does  hot  set  up  the  defence  of  usury,  £t 
Ibird  person  can  not  without  the  debtor's  consent.  BoruTh 
V.  FeutSy  15  Ind.  50,  decides  the  same  question  in  lik6 
manner.  We  are  aware  that  the  latter  case,  as  to  what 
eonstitutes  usury,  has  been  modified  by  Newkirk  v.  J5ur- 
scTij  28  Ind.  435,  but  as  to  the  point  before  us,  it  is  nc^ 
impaired.  The  ruling  in  Stein  v.  Indianapolis^  etc^y  Associa- 
Hon^  18  Ind.  287,  is  in  harmony  with  Stephens  v.  Muir  atid 
ContceU  v.  Pumphrey^  supra.  In  Butler  v.  My&y  17  Ind.  77, 
and  in  Cde  v.  Bansemer^  26  Ind.  94,  it  is  held,  that  th6 
creditor  of  a  usurious  borrower  may  take  advantage  of 
the  usury  without  his  permission,  as  his  tepresentiktive 
might,  for  the  purpose  of  protecting  his  own  rights. 
With  these  authorities  before  us,  and  some  research 
amongst  other  decisions,  we  think  it  must  be  held^  as  the 
settled  law  of  this  State,  that  no  person  can  take  advan- 
tage of  usury  in  a  loan  of  money,  as  a  defence  against  its 
payment,  except  the  borrower  or  some  one  authorized  by 
him  to  make  such  defence,  or  his  heir,  his  representative^ 
or  creditor.  This  rule,  it  seems  to  us,  is  decisive  of  the 
case  before  us.  Mrs.  Huffman  was  not  the  borrower ;  she 
was  not  authorized  by  the  borrower  to  make  the  defence 
of  usury ;  she  is  not  his  heir,  his  representative,  nor  his 
creditor.  In  truth,  she  is  a  stranger  to  the  transaction, 
^e  purchased  the  land  with  notice  oi  the  mortgage,  took 
the  conveyance  with  covenants  of  warranty  and  against 
incumbrances,  Without  fraud,  and,  as  far  as  appears,  with- 
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out  any  knowledge,  at  the  time,  of  the  usury  in  the  loan 
to  Daniels,  and  enjoys  just  what  she  purchased.  We  see 
nothing  of  which  she  can  legally  complain.  If  the  doc- 
trine contended  for  by  the  appellees  were  to  prevail,  it 
would  simply  transfer  the  usury,  from  the  pocket  of  the 
usurer,  to  the  credit  of  one  who  has  no  interest  in  it 
whatever.  This  would  neither  redress  the  wrong,  assert 
the  right,  nor  subserve  justice  in  any  way.  Neither  the 
borrower  nor  any  one  interested  in  the  transaction  would 
be  benefited  thereby.  Though  the  gain  of  the  usurer 
may  be  ill  gotten,  the  law  will  not  take  it  from  him, 
merely  to  give  it  to  some  one  who  has  no  right  to  it  at 
all.  We  think  the  rule  we  have  laid  down  is  founded 
in  justice,  supported  by  reason,  fortified  by  authority  and 
approved  by  eixperience,  and  that  the  court  below  erred. 
Price  V.  PoUock,  47  Ind.  862. 

The  judgment  is  reversed,  with  costs.  Cause  remanded, 
with  instructions  to  sustain  the  motion  for  judgment  for 
the  sum  of  eight  hundred  and  thirteen  dollars  and  eighty 
cents,  with  interest  from  the  1st  day  of  February,  1871, 
and  costs  of  suit. 

Pkttit,  J.,  dissents. 

On  petition  for  a  rehearing. 

BiDDLE,  J., — The  counsel'  for  the  appellees  has  pre- 
sented us  with  an  elaborate  petition  and  brief  for  a 
rehearing,  upon  a  question  which  he  scarcely  mooted  in 
his  original  .argument.  We  suggest  that  it  would  have 
been  better  if  the  counsel  had  brought  his  labor  and  his 
learning  to  the  case,  before  it  had  been  submitted. 

After  combating  the  opinion  delivered  in  this  case,  and 
the  authorities  upon  which  it  rests,  running  from  8  Ind. 
to  the  present  time,  as  being  contrary  to  all  precedent,  he 
fails  to  cite  a  single  case  in  conflict  with  the  ruling.  He 
cites  several  cases  from  other  States,  wherein  usurious 
contracts  have  been  declared  void  directly  by  statute,  or 


NOVEMBER  TERM,  1876. 


S47 


Crayena  daLv.  Duncan. 


held  void  by  the  courts  as  being  against  a  statute,  and 
therefore  can  not  be  enforced  against  any  person,  whether 
party,  privy  or  stranger ;  but  that  is  not  the  case  we  are 
considering.  In  this  State,  usurious  contracts  are  not  . 
void ;  they  are  only  voidable  pro  tantOy  and  can  be  defended 
against  only  by  the  borrower,  his  representative,  or  a 
creditor.  A  stranger  cannot  interfere  between  the  bor- 
rower and  usurer,  merely  to  defeat  the  contract;  nor  a 
speculator,  for  the  purpose  of  saving  the  usury  to  put  in 
his  own  pocket.  Such  a  rule  would  simply  rob  the  bor- 
rower and  usurer  alike,  and  give  the  usury  to  a  third 
person;  and  this  would  be  precisely  the  eftect  of  the 
doctrine  contended  for  by  the  petitioner.  The  rule 
adopted  in  the  opinion  in  this  case  has  been  the  law  of 
this  State,  supported  by  repeated  decisions  of  this  court, 
for  nearly  a  quarter  of  a  century.  We  shall  not  depart 
from  it,  unless  we  find  far  stronger  reasons  against  it  than 
any  shown  us,  even  in  this  able  and  careful  petition  for 
a  riBhearing. 
The  petition  is  overruled. 


Cbavbns  et  AL.t;.  Duncan. 

drATcns  OF  Lemttations. — ExeepHom  </. — FUadmg.^AetUn  to  8a  And$ 
fraudulent  Oonveifainee,  —  Aasignmeni  of  Judgment, — Intohency. — Evidenee, 
—Deeedentt^  Ettates, — ^The  aasignee,  by  parol,  of  a  judgment  institnted  an 
action  against  the  administrator  of  the  estate  of  his  deceased  judgment 
debtor,  and  a  third  person,  to  set  aside  an  aUeged  fraudulent  conveyance 
to  the  latter,  of  a  tract  of  land,  by  such  decedent  in  his  lifetime,  and  to 
subject  the  same  to  execution  to  satisfy  such  judgment,  alleging  also, 
that  such  estate  was  insolyent. 

Hddy  on  demurrer,  that  such  action  may  be  brought  within  six  years  from 
the  accruing  of  such  cause  of  action. 

Held,  also,  that  where  a  statute  of  limitations  contains  exceptions,  if  the 
complaint  in  an  action  does  not  show,  affirmatively,  that  it  is  not  within 
any  of  such  exceptions,  it  is  not  defective  on  demurrer,  under  such  statute. 
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IBM,  also,  that  a  default  made  by  such  defendant  administrator  admitted 
the  alleged  alignment  of  such  judgment  without  further  proof. 

HMf  alsOf  that  on  the  trial  of  such  action,  it  was  competent  to  introduce 
in  evidence  the  inventory  of  such  estate,  and  the  tax  duplicate  of  such 
county,  as  touching  the  solvency  or  insolvency  of  such  estate. 

CofirtB. — Btetmve  Damages, — BemUtUur, — Supreme  Gwrt— i^xurfwe.— Wheife 
a  recovery  has  been  had  for  an  excessive  sum  as  damages,  and,  on  appeal 
to  the  Supreme  Court,  a  remittitur  of  the  excess  is  entered,  such  judg- 
ment, as  to  the  residue,  will  be  affirmed,  but  at  the  costs  of  the  appellee 
made  by  the  appeaL 

From  the  Ripley  Circuit  Court. 

J3.  Harrison^  C.  G.  Sines  and  W.  H.  H.  MiUer^  for  ap» 
|)ellant8. 

H.  W.  Harrington^  for  appellee. 

Pbbkins,  J.-^On  the  26th  day  of  October,  1868,  John 
Mullen  recovered  a  judgment,  in  the  Ripley  circuit  court, 
in  this  State,  against  Walter  Bogot  and  David  H.  Kitts, 
for  the  6um  of  four  hundred  and  eeven  dollars  and  fifty 
cents.  He  assigned  that  judgment,  by  parol,  to  Hardin 
Duncan.  Bogot  is  insolvent,  and  Kitts  is  dead.  He  died 
insolvent.  Before  his  decease  he  conveyed  a  tract  of  land 
to  James  H.  Cravens,  who  afterwards  sold  and  conveyed 
the  same  land  to  William  D.  Willson.  John  Mullen,  the 
assignor  of  the  judgment,  is  dead,  and  Jesse  D.  Skeen  is 
his  administrator. 

On  the  17th  day  of  March,  1874,  this  suit  was  com- 
menced by  Hafdin  Duncan,  the  assignee  of  Mullen's 
judgment  against  Bogot  and  Kitts,  to  subject  the  land 
conveyed  by  Kitts  to  Cravens,  and  by  Cravens  to  Willson, 
to  the  payment  of  said  judgment,  assigned  as  above 
stated  to  Duncan,  on  the  ground  that  said  land  was  con- 
veyed by  Kitts  to  Cravens  to  defraud  his  creditors.  Cra- 
vens, Willson  and  Jesse  D.  Skeen,  administrator  of  the 
estate  of  Mullen,  are  made  defendants.  Skeen  made  de- 
fault. Cravens  and  Willson  demurred,  severally,  to  the 
complaint,  and  their  demurrers  were  overruled.  Answer 
in  general  denial.  Jury  trial.  Verdict  for  the  plaintiff. 
And  in  answer  to  this  interrogatory,  viz. :  *^  What  amoant 
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of  principal,  interest  and  costs  are  dne  the  plaintiff  upon 
Uie  judgment  reiidered  in  favor  of  John  Mullen,  against 
David  H.  Kitts  and  Walter  Bogot  ?"  they  said,  "  Five 
hundred  and  twenty-seven  dollars  and  seventy-two  cents." 
A  motion  for  a  new  trial  was  made  and  overruled,  and 
judgment  rendered  for  the  plaintjff.  One  of  the  causes 
asBigned  for  a  new  trial  was  this : 

'^  Because  the  damages  are  excessive  in  this ;  they  av« 
for  too  much,  by  one  hundred  and  sixty  dollars." 

The  assignments  of  error,  in  this  court,  are  these : 

1st.  The  court  erred  in  overruling  th^  defendants'  de^ 
murrer  to  the  complaint ; 

2d.  The  court  erred  in  overruling  the  motion  for  a 
new  trial ;  and, 

3d.  The  court  enred  in  rendering  the  judgment  set 
out  in  the  record. 

The  appellants'  counsel  insist,  in  argument,  upon  four 
grounds  for  tiie  reversal  of  the  judgment ; 

Ist.  The  overruling  of  the  demurrer  to  the  complaint ; 
and, 

2d.     The  overruling  of  the  motion  for  a  new  trial. 

It  is  insisted  that  the  court  erred  in  its  rulings  upon 
this  motion  for  these  reasons,  viz. : 

The  evidence  did  not  sustain  the  verdict,  the  court 
admitted  illegal  evidence  to  go  to  the  jury«  on  the  trials 
and  the  damages  are  excessive. 

We  will  notice,  in  their  order,  the  grounds  for  i^veraal 
seKed  upon  in  argument,  by  appellant's  counsel. 

1st.     As  to  the  sufficiency  of  the  complaint. 

There  is  no  doubt  that  the  cause  of  action  in  it  is  em- 
braced by  the  clause  in  the  statute  declaring  that  actions 
<<For  relief  against  firauds"  shall  be  brought  within  six 
years.  2  R.  S.  1876,  p.  122.  Mussdman  v.  KeifU^  83  Ind. 
4fr2.  And  it  has  already  been  decided  tiiat  where  the 
complaint  in  a  cause  shows  that  the  osee  is  within  the 
statute,  apd  not  witiiin  any  <^  th^  exceptions  contained 
in  tho  stotute^  such  complaint  is  bad  on  demurrer^    We 
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do  not*  think  that  the  complaint  in  this  case  shows  that 
the  case  is  not  within  any  of  the  exceptions  to  the  statute. 
It  contains  no  such  averment,  and  the  allegations  of  fact 
in  it  are  not  equivalent  to  such  averment.  Potter  v.  Smith, 
86  Ind.  281. 

2d.  As  to  the  motion  for  a  new  trial.  The  point  in 
which  the  evidence  is  insufficient  to  sustain  the  verdict  is, 
as  counsel  insists,  "  that  there  is  no  proof  that  the  judg- 
ment was  ever  assigned  hy  Mullen  to  Duncan."  Such  is 
the  fact;  and  we  think  it  is  not  necessary  that  there 
should  he.  The  complaint  contained  the  allegation  of 
such  an  assignment.  Skeen,  the  administrator  upon  Mul- 
len's estate,  was  a  defendant,  duly  served  with  process;  in 
the  suit.  He  failed  to  answer, — made  default.  That  de- 
fault admitted  the  assignment  alleged  in  the  complaint, 
and  the  judgment  upon  the  default  concludes  the  party 
in  interest,  from  hereafter  enforcing  the  judgment,  and 
makes  the  defendants  secure  against  any  such  enforce- 
ment. 

8d.  The  next  reason  urged  by  counsel  why  the  new  trial 
should  have  been  granted  is,  that  the  court  erroneously 
admitted  in  evidence  the  inventory,  made  by  the  adminis- 
trator, of  the  estate  of  Kitts,  and  the  tax  duplicate,  show- 
ing the  property  assessed  to  him.  We  think  it  was  neces- 
sary in  the  cause  to  show  Kitts'  insolvency.  We  think 
the  documents  in  question  were  legitimate  evidence  as 
tending  to  prove  that  fact. 

4th.  The  next  and  last  reason  urged  why  a  new  trial 
should  have  been  granted  is  excessive  damages.  We  have 
seen  that  one  of  the  grounds  assigned  in  the  motion  for  a 
new  trial  by  the  appellant  was,  that  the  damages  assessed 
by  the  jury  were  one  hundred  and  sixty  dollars  in  excess 
of  what  they  ought  to  have  been. 

The  counsel  for  appellees,  in  his  brief,  expresses  a  will- 
ingness to  remit  about  one  hundred  and  seventeen  dollars. 
We  are  not  able,  satisfactorily  to  ourselves,  to  determine 
the  exact  sum  that  should  be  remitted,  but  have  concluded 
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that  it  shonld  be  one  hundred  and  thirty-seven  dollarR 
and  eighty-seven  cents. 

The  judgment,  on  a  remittitur  being  entered  by  appel- 
lee for  one  hundred  and  thirty-seven  dollars  and  eighty- 
seven  cents,  is  affirmed,  with  costs.  Otherwise,  the  judg- 
ment will  be  reversed,  with  costs,  and  cause  remanded 
for  a  new  trial. 

Since  the  above  was  written,  the  appellee  has  remitted, 
in  open  court,  one  hundred  and  thirty-seven  dollars  and 
eighty-seven  cents,  and  the  judgment  below  is  affirmed, 
at  the  costs  of  the  appellee,  as  and  for  a  judgment  for 
three  hundred  and  eighty-nine  dollars  and  sixty  cents. 


Johnson  v.  Prinb. 

JjjiX3ME]SiT,r^Apprai8enunL —  Waiver, — Supreme  Court — J^uctice, — ^In  an  ac- 
tion upon  a  promiflfiorj  note,  not  containing  any  waiver  of  relief  from 
valnation  laws,  judgment  without  such  relief  should  not  be  rendered ; 
but  if  the  defendant  appear  to  the  action  and  allow  such  judgment 
to  be  rendered  without  objecting,  he  can  not  raise  such  question,  for 
the  first  time,  in  the  Supreme  Ck>urt,  on  appeal. 

From  the  Grant  Circuit  Court. 

G.  W.  Harvey  and  J.  BrownUe^  for  appellant. 
/.  Van  Devanter^  J.  F.  McDowell  and  D.  V.  Bums,  for 
appellee. 

BiDDLE,  J. — Prine  sued  Johnson  on  a  promissory  note, 
which  did  not  waive  the  benefit  of  the  appraisement  laws. 
Answer;  reply;  trial  by  the  court;  finding  for  Prine; 
motion  for  a  new  trial ;  overruled ;  exceptions ;  judgment ; 
appeal. 

The  court  rendered  judgment  in  favor  of  Prine,  for  the 
amount  found  due,  ^^  and  that  he  have  execution  without 
relief  from  valuation  laws  of  Indiana."    This  was  erro- 
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neous ;  but  as  the  evidence  is  not  before  us,  and  as  John- 
son did  not  object  to  the  form  of  the  judgment,  and  did 
not  reserve  aiiy  exceptions  to  ite  rendition,  nor  aak  relief 
b^iow,  he  can  not  present  the  question  here.  Smith  v, 
Dodds,  35  Ind.  452;  Atkisson  v.  Martin^  39  Ind.  242; 
Lewis  Vp  Edwc^rdSy  44  Ind.  383. 

This  is  the  only  question  discussed  in  the  appellant's 
brief. 

The  judgm^ent  is  affirmed^  with  cot^ts. 

Petition  for  a  r^earingoyerruled. 


Long  et  al.  r.  Dixon  bt  al. 

MAJtitnen  WoMAH. — Qwcrtwv,— Hearfw^f.— If,  in  an  action  against  a  mar- 
ried woman,  upon  a  contract  made  by  her,  the  complaint  does  not  affirm- 
atively show  that  such  coverture  existed  at  the  time  of  making  such  con- 
tract, to  avail  herself  of  such  disability  as  a  defence  she  miwt  plead  it. 

Same. — In  an  action  against  a  married  woman  and  another  to  recover  for' 
the  purchase-money  of  a  tract  of  land  sold  to  her  codefendant,  and,  at 
his  request,  conveyed  to  her,  an  averment  in  the  complaint  that  such 
conveyance  ^ was  made  to  said  defendant,"  naming  her,  "wife  of/'  et<%, 
is  not  available  to  her  on  demurrer,  as  showing  coverture. 

Same. — Partia,-r\Ti  such  action  she  is  a  proper  party  defendant,  and  to 
avail  herself  of  her  coverture  to  avoid  a  personal  judgment  on  her 
implied  contract  to  pay  for  such  land,  she  must  plead  H. 

SuBREUu:  Cqurt*— J9i72  (^  ExcepfiofM.— 'Record, — Where  time  beyond  the 
terra  is  not  given  by  the  court  to  file  a  bill  of  exceptions,  it  forms  no 
part  of  the  record  on  appeal  to  the  Supreme  Court. 

■ 

From  the  Greene  Circuit  Count. 

A.  G.  Cavensy  E.  H.  C.  Cavern,  D.  W.  SoUday,  B.  B. 
Taylor y  J,  S,  Bays,  C.  BaUm^  and  2?.  M*  Bradbury ^  for 
appellants. 

H.  Burii8f  for  a^p^Uees. 

BinnLEi^  J. — Complaint  by  appellees  against  appdlants, 
in  four  pamgraphs.     The  first  is  a  special  paragraph  to 
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recover  the  purchaae-money  for  one-fifteenth,  undivided 
part  of  certain  lands,  sold  and  conveyed.  The  second  is 
similar  to  the  first.  The  third  is  in  the  form  of  a  common 
count  for  five  hundred  walnut  trees.  The  fourth  is  a 
common  count  for  the  sale  and  conveyance  of  the  same 
lands  described  in  the  first  count.  Demurrers  were  sus- 
tained to  the  second  and  third  paragraphs,  but  no  ques- 
tion arising  upon  either  of  these  is  brought  here.  De- 
murrers, for  a  defect  of  parties  defendants,  and  for  want 
of  sufficient  facts  alleged,  were  overruled  to  the  first  para- 
graph, and  exceptions  reserved.  And,  by  a  general  denial 
to  the  first  and  fourth  paragraphs,  the  issues  were  joined. 
Trial  by  the  court.  Finding  for  appellee,  and,  over  a 
motion  for  a  new  trial  and  exceptions,  judgment  on  the 
finding. 

The  case  was  tried  at  the  March  term  of  the  Greene 
circuit  court,  1874,  and  causes  for  a  new  trial  filed,  mo- 
tion made  and  overruled  at  the  same  time.  ISo  time 
was  given,  as  far  as  the  record  shows,  to  prepare  and  file 
a  bill  of  exceptions.  On  the  12th  day  of  May,  1874,  a 
bill  of  exceptions  was  filed.  This  date  must  have  been 
at  the  next  term  of  the  court,  and,  therefore,  too  late. 
The  bill  of  exceptions  is  no  part  of  the  record.  For  the 
times  of  holding  the  Greene  circuit  court,  see  section  54, 
1  R.  S.  1876,  p.  385.    Krutz  v.  Oraig^  58  Ind.  561. 

The  appellants  insist,  that  the  demurrer  to  the  first 
paragraph  of  complaint,  by  Delia  Long,  should  have 
been  sustained  because  it  shows  upon  its  face  that  she 
was  a  married  woman  at  the  time  the  land  was  sold,  and 
therefore  not  liable  on  the  implied  contract  for  the  pur- 
chase-money. We  do  not  think  there  is  any  such  a  direct 
traversable  averment  in  the  complaint.  It  alleges  a  sale  of 
the  land  to  Ichabod  T.  Williams  and  Edward  M.  Long, 
and  '^  that  by  request  of  said  defendants,  the  deed  was 
made  to  said  defendant,  Delia  Long,  wife  of  said  Edward." 
There  is  no  averment  that  Delia  was  tKfe  wife  of  Edward 
Vol.  LV.— 28 
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at  the  time  the  Bale  was  made.  Besides,  the  land  being 
liable  for  the  purchase-money,  Delia  was  properly  made 
a  party  defendant  to  protect  her  rights  in  the  land ;  and 
being  properly  made  a  party,  the  demurrer  was  correctly 
overruled.  If  she  did  not  wish  to  sufter  a  personal  judg- 
ment, she  should  have  set  up  her  coverture  by  way  of 
answer;  and,  not  having  done  so,  the  judgment  against 
her  is  valid.  We  have  frequently  decided,  that  where  a 
married  woman — ^the  complaint  not  showing  the  cover- 
ture at  the  time  the  contract  is  made — does  not  set  up 
her  coverture  against  the  action,  she  can  not  avail  herself 
of  it  against  the  judgment.  Landers  v.  Douglas^  46  Ind. 
522 ;  McDaniel  v.  Carver,  40  Ind.  260 ;  Mson  v.  (f  Dowdy 
40  Ind.  800. 

This  record  shows  two  paragraphs  of  complaint,  upon 
which  the  trial  was  had,  either  of  which  will  support  the 
finding  and  judgment  of  the  court ;  and  as  the  evidence 
is  not  before  us,  the  judgment  is  affirmed,  with  costs. 


Whitbhall  v.  Conner. 

Oqhvktancis. — Worrmiy  by  Sepcarate  Instrum^nL^OuaroMUf, — Where,  in  ad- 
dition to  his  deed  conveying  real  estate,  the  grantor  also  executes  to  the 
grantee  a  separate  instrument,  agreeing  therein,  that  if  the  realty  so  con- 
veyed is  not  worth  a  sum  equal  to  the  consideration  expressed  in  such 
deed,  he  "  wiU  make  it  worth  "  such  sum,  such  instrument  constitutes, 
not  a  guaranty,  but,  a  warranty  of  the  value  of  such  realty. 

Sake. — BreaeK. — If  such  instrument  be  executed  upon  the  same  considera- 
tion as  such  deed,  the  grantor  will  be  liable  for  a  breach  thereof. 

Samel — Evidence, — iVacttcc. — Upon  the  trial  of  an  action  upon  such  war- 
ranty, for  a  breach  thereof,  where  the  defence  relied  upon  is,  that  it  was 
executed  without  consideration,  after  the  completion  of  such  sale  and 
not  as  part  of  the  transaction,  and  the  defendant  so  testifies,  the  plaintiff 
may  then  introduce  evidence  of  declarations  of  the  defendant,  made 
to  the  plaintiff  prior  to  such  sale,  as  to  the  value  of  the  land  conveyed 
hj  bim,  and  of  his  intention  to  execute  such  warranty. 
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SiTFBEiCE  Court. — iVoetioe. —  Weight  <^  EMenep. — The  Supreme  Court,  od 
appeal,  will  not  disturb  the  finding  or  yerdict  below,  upon  the  mete 
weight  of  eridenoe. 

From  the  Warren  Circuit  Court 

W.  H.  MaJUory  and  J.  McCabe^  for  appellant. 
R.  W.  Claypocl  and  H.  M.  BiUingSy  for  appellee. 

PBRKms,  J. — Suit  upon  the  following  instrument : 

^'  This  is  to  certify  that  A.  L.  Whitehall,  party  of  the 
first  part,  and  William  Conner,  party  of  the  second  part, 
all  of  Fountain  county,  State  of  Indiana, — the  said  A* 
L.  Whitehall  will  make  said  Conner  safe  in  the  sum  of 
four  hundred  and  fifty  dollars  in  a  deed  of  land  conveyed 
by  him  and  others  to  said  Conner,  said  land  being  and 
lying  in  the  county  of  Adair  and  State  of  Iowa.  In  case 
said  land  is  not,  at  this  time,  worth  the  above  named  sum, 
the  said  A.  L.  Whitehall  will  make  it  worth  the  above 
named  sum.  A.  L.  Whitehall." 

«  March  24th,  1868." 

The  complaint  alleges,  <<  that,  on  the  24th  day  of  March, 
1858,  the  appellee,  Conner,  purchased  of  the  appellant, 
Whitehall,  for  the  sum  of  four  hundred  and  fifty  dollars, 
the  south  half  of  the  south-west  quarter  of  section 
twelve,  township  seventy-four,  range  thirty-two,  in  Adair 
county,  Iowa ;  that  appellant  caused  said  land  to  be  con* 
veyed  to  the  appellee,  by  deed  from  himself  and  others ; 
that  appellee  was  ignorant  of  the  quality  and  value  of 
the  land ;  that  appellant,  to  induce  the  appellee  to  pur- 
chase it,  contracted  with  him,  that  if  the  land  was  not,  at 
that  time,  worth  four  hundred  and  fifty  dollars,  he  would 
make  it  worth  that  sum  to  him,  and  gave  him  the  written 
instrument  sued  on,  as  evidence  of  said  contract,  a  copy 
of  which  contract  is  made  part  hereof;  that  appellee  re- 
lied upon  and  was  induced  by  said  contract  to  purchase- 
the  land ;  and  he  avers  that  the  land  was  not  worth  four 
hundred  and  fifty  dollars,  and  not  more  than  one  hundred 
dollars ;  that  appellant  has  not,  although  often  requested 
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00  to  do,  kept  his  said  contract,  but  has  broken  the  same, 
to  the  damage,"  etc. 

No  demurrer  was  filed  to  the  complaint. 

Answer,  that  the  contract  was  executed  without  con- 
sideration, in  this,  to  wit :  The  deed  mentioned  in  the  com- 
plaint and  contract,  for  the  south  half  of  the  south-west 
quarter  of  section  twelve,  township  seventy-four,  range 
thirty-two,  in  Adair  county,  Iowa,  was  executed  to  appel- 
lee on  the  24th  day  of  March,  1858,  and  the  payment  for 
the  same  made  by  appellee,  in  full,  on  or  before  said  24th 
day  of  March,  1858.  And  appellant  further  averred  the 
truth  to  be,  that  said  writing  was  actually  executed  on 
the  27th  day  of  March,  1858,  and  that  the  same  was  not 
given  in  pursuance  of  any  previous  agreement,  but  was 
purely  voluntary. 

Keply  in  denial. 

Trial  by  jury.  Verdict  for  appellee  for  three  hundred 
and  nine  dollars  and  forty-four  cents.  Motion  for  a  new 
trial  overruled.  Judgment,  and  appeal  to  this  court. 
The  evidence  is  in  the  record. 

The  appellee  introduced  the  contract  sued  on.  Also 
the  deed  from  the  appellant,  Whitehall,  and  others,  to 
the  appellee,  for  the  Iowa  lands.  Thereupon,  Conner, 
the  appellee,  was  sworn,  and  testified  that  said  deed  cov- 
ered the  Iowa  land  in  question ;  was  executed  about  the 
24th  day  of  March,  1858 ;  that  he  had  never  seen  said 
land ;  that  he  paid  for  it  in  real  estate,  at  cash  price ;  that 
he  received  the  deed  and  the  contract  of  guaranty  on  the 
27th  day  of  March,  1858,  at  McPherren's  office,  from 
McPherren;  that  they  were  written  and  signed  on  the 
24th  day  of  March,  1858 ;  that  he  called  on  the  appellee 
and  demanded  the  fulfilment  of  his  contract  of  guaranty; 
that  about  two  years  afterward  he  saw  him  again ;  that 
he  talked  favorably,  except  the  last  time,  about  four  years 
ago;  did  not  refuse  then;  can  not  say  he  understood 
him. 

On  cross-examination,  he  said  the  deed  and  contract 
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were  delivered  to  him  by  McPherren,  at  Rob  Roy,  on  the 
27th  day  of  March,  1858,  in  the  morning;  Mr.  Mallory, 
defendant's  attorney,  rode  out  with  witness,  from  Attica, 
on  the  day  of  the  commissioner's  sale,  and  stopped  at 
McPherren's  office,  where  the  latter  gave  him  the  deed 
and  guaranty  in  Mallory's  presence. 

The  deposition  of  I.  K.  Valentine  was  next  read  in  evi- 
dence : — ^Was  an  Iowa  real  estate  agent,  in  Adair  county, 
since  1856;  is  acquainted  with  the  land  described  in  the 
deed ;  is  second  and  third  rate  land ;  no  improvements  on  it 
in  1858 ;  is  about  two  hundred  miles  from  any  railroad,  and 
one  hundred  from  any  navigable  stream;  was  not  worth 
more  than  one  dollar  and  a  quarter  per  acre;  witness 
would  not  have  given  that. 

The  deposition  of  John  Shreves  followed: — Was  ac* 
quainted  with  the  value  of  unimproved  land  in  Adair 
county,  Iowa,  in  1857  and  1858.  The  value  of  that 
described  in  the  deed  of  Whitehall  to  Conner  did  not  ex- 
ceed three  dollars  an  acre. 

Robert  Ewing,  a  witness,  testified  that  he  resided,  in 
1857  and  1858,  in  Adair  county,  Iowa ;  was  acquainted 
with  the  value  of  unimproved  land  in  that  county  m 
those  years;  was  acquainted  with  the  value  of  the  land 
described  in  Whitehall's  deed;  was  of  the  value  of  from 
two  dollars  to  two  dollars  and  a  half  an  acre. 

The  appellee  then  offisred  to  testify;  "That  in  the 
negotiations  for  the  trade  between  the  parties,  about  a 
week  before  the  date  of  the  deed,  the  defendant  said  he 
would  guarantee  the  Iowa  land  was  worth  four  hundred 
and  fifty  dollars,  and  would  give  it  to  him  in  black  and 
white." 

The  appellant  objected,  and  the  court  refused  to  allow 
the  testimony  to  go  to  the  jury. 

The  evidence  of  the  appellant  was  then  given  to  the 
jury. 

Whitehall,  the  appellant,  testified,  that  his  deed  to 
Conner,  for  the  Iowa  land,  was  acknowledged  on  the  24th 
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of  March,  1858,  at  McPherren's  office,  in  Rob  Roy,  and 
he,  witness,  on  that  same  day,  delivered  it  to  Conner,  the 
grantee,  at  his,  witness,'  house ;  and,  on  the  same  day, 
delivered  to  him  a  horse  and  pair  of  mules,  at  the  old 
Van  -Grundy  farm,  south  of  Rob  Roy,  where  witness  then 
lived.  They  were  delivered  on  the  trade.  The  contract 
on  which  the  suit  is  brought  was  in  the  hand-writing  of 
witness ;  it  was  written  and  signed  on  the  27th  day  of 
March,  at  the  widow  Conner's  house,  at  the  place  and  day 
of  sale  of  the  Conner  land,  and  was  delivered  to  appellee, 
Conner,  on  that  day ;  there  was  no  consideration  for  the 
written  guaranty.  Witness  did  not  receive  anything  for 
giving  it;  did  not  give  it  to  appellee  in  pursuance  of  any 
previous  agreement;  witness  had  bought  of  appellee  three 
shares  in  the  Conner  lands,  which  were  to  be  sold  on  the 
27th  day  of  March,  1858,  by  James  Marquis,  as  commis- 
sioner ;  witness  had  paid  him  in  full  for  the  shares,  before 
that  day,  in  personal  property  and  in  the  Iowa  land 
deeded  to  him  on  the  24th  day  of  March.  Appellee 
came  to  the  place  of  sale  on  horseback,  on  a  horse  wit- 
ness had  delivered  to  him  on  the  trade,  on  the  24th  of 
March.  Mr.  Mallory  did  not  come  with  him ;  he  came  up 
from  Covington,  in  the  stage  or  hack.  Appellee,  Conner, 
was  blustering  at  the  place  of  sale  in  a  violent  manner, 
complaining  that  the  horse  he  had  received  of  witness  on 
the  trade  was  lame ;  an  examination  was  had,  and  he  be- 
came satisfied  with  the  horse.  He  then  complained  about 
the  land ;  said  he  did  not  believe  it  was  worth  as  much  2i» 
represented  to  be ;  appellee  had  agreed,  in  the  trade,  to 
give  witness  an  order  on  the  commissioner  for  the  money 
for  the  shares  in  the  place  he  had  sold  him ;  witness  was 
afraid  he  would  fly  from  his  contract,  and,  to  pacify  him, 
witness  wrote  and  gave  him  the  instrument  sued  on ;  he 
did  not  then  claim  that  witness  had  agreed  to  give  such 
a  guaranty. 

On  cross-examination,  witness  said : 

Could  not  say  upon  what  day  the  instrument  of  assign- 
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ment  of  shares  in  land,  heretofore  mentioned,  was  eze* 
cuted.  It  bore  date,  as  appeared  on  ezaminationi  the. 
27th  of  March,  1858. 

Pugh,  Mallory  and  others  confirmed  the  testimony,  in 
part,  of  Whitehall. 

Testimony  was  produced  by  the  appellant,  tending  to 
show  that  the  Iowa  land  was  worth  five  dollars  an  acre 
and  npwards. 

Appellee,  in  rebutting,  introduced  witnesses  who  were 
permitted,  over  appellant's  objection,  to  testify  that  ap- 
pellant Whitehall  did,  before  the  trade  for  the  Iowa  land 
was  accomplished,  verbally  assure  Conner  that  said  land 
was  worth  four  hundred  and  fifty  dollars,  and  that  he 
would  give  it  to  him  in  black  and  white.  This  testimony 
was  objected  to  as  not  rebutting  any  of  appellant's  evi- 
dence.   Appellant  had  testified  thus : 

" There  was  no  consideration  for  the  written  guaranty; 
I  did  not  receive  anything  for  giving  it ;  did  not  give  it 
to  appellee  in  pursuance  of  any  previous  agreement." 

And  thus : 

That  at  the  time  he  gave  appellee  the  written  guar- 
anty, the  latter  ''  did  not  claim  that  witness  had  agreed  to 
give  such  a  guaranty.'^ 

We  think  the  evidence  was  rebutting  and  properly  ad- 
mitted. 

On  the  weight  of  evidence,  we  can  not  disturb  the  find- 
ing and  judgment  below.  We  may  here  remark,  that  if 
the  written  instrument,  improperly  called  a  guaranty, — it 
being,  in  fact,  in  legal  effect,  if  executed  upon  a  consid- 
eration, a  warranty  that  the  Iowa  land  was  worth  four 
hundred  and  fifty  dollars,  and  an  agreement  to  make  up 
the  deficiency  if  it  was  not, — if  this  instrument  evidences 
an  agreement  which  was  a  part  of  the  original  transac- 
tion, and  of  the  consideration  on  which  the  Iowa  land  was 
taken  in  the  trade,  the  appellant  may  be  liable  upon  it. 
Presumptively,  it  does.  It  bears  the  same  date  with  the 
deed  to  the  land,  indicating  the  simultaneous  execution 
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of  the  two  instruments ;  but  if  it  be  shown  that  it  was,  in 
fact,  executed  afterwards,  the  facts  that  it  was  not  dated 
the  day  of  its  execution,  but  antedated,  so  as  to  make  its 
date  correspond  with  that  of  the  deed, — these  facts,  we 
say,  would  tend  to  prove  that  the  agreement  to  give  it  was 
a  part  of  the  same  transaction  in  which  the  deed  was 
executed,  and  that  it  was  antedated  in  order  that  it  might 
express  the  fact. 

As  the  only  assignment  of  error  is,  that  the  court  erred 
in  refusing  a  new  trial,  and  the  only  grounds  urged  in 
support  of  it  are,  the  admission  of  the  rebutting  testimony 
above  mentioned,  and  that  the  finding  was  not  sup- 
ported by  the  evidence,  we  need  extend  this  opinion  no 
further. 

The  judgment  is  affirmed,  with  costs. 


MooRB,  Adm'r,  v.  The  State,  ex  rel.  Denny,  Att*y  Gbn'l. 

Officeb. — Duiy, — Publie  Funds. — Denumd. — Where  hy  law  it  is  made  the 
duty  of  a  public  officer,  at  stated  times  and  to  certain  other  officers,  to 
report  and  pay  over  certain  funds  officially  received  by  him,  upon  his 
failure  so  to  do,  a  right  of  action  thereby  accrues  against  him,  without 
demand. 

SiAHE. — County  Clerk, —  Unclaimed  Moneys — If  the  clerk  of  the  circuit 
court  of  any  county  fail,  at  the  times  prescribed  by  law,  to  account  for 
and  pay  over  all  unclaimed  docket,  witness  and  jury  fees,  fines  and 
moneys  of  estates,  which  by  law  he  is  at  such  times  required  to  so  account 
for  and  pay  over,  he  thereby  becomes  liable,  without  demand,  to  an  ac- 
tion therefor. 

Same. — Action  Againgl. — SUUute  <^  LimHations, — Upon  the  institution  of  a 
suit  against  such  clerk  to  recover  any  of  such  funds  which  he  has  failed 
to  so  account  for  and  pay  over,  he  may  avail  himself  of  the  statute  ol 
limitations,  as  a  defence;  and  an  answer  by  him,  averring  that  the 
right  of  action  therefor  accrued  more  than  six  years  prior  to  the  com- 
mencement of  such  action,  is  sufficient. 

Same. — Attorney  Oenend, — The  Attorney  General  is  the  proper  relator,  on 
behalf  of  the  State,  to  bring  such  action. 


r^ 
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BepeaIi  of  Law& — AUomey  Oeneral, — Auditor  of  Su»ie,—  (hufiUy  Superin^ 
tendenL— Section  9  of  the  Bupplementol  act  of  March  10th,  1873,  (1  R.  S. 
1876,  p.  151,)  inrelation  to  the  election,  duties,  etc.,  of  the  Attorney  General, 
is  in  conflict  with  and  repeals  so  much  of  clauses  6  and  7  of  section  2  of 
the  act  of  May  27th,  1852,  (1  B.  S.  1876,  p.  156,)  prescribing  the  powers 
and  duties  of  the  Auditor  of  State,  and  so  much  of  section  7  of  the  sup- 
plemental act  of  March  8th,  1873,  (1  B.  &  1876,  p.  816,)  as  authorize, 
respectively,  the  Auditor  of  State  and  county  superintendents  to  institute 
suits  for  the  collection  of  unclaimed  witness,  court  and  docket  fees,  fines, 
forfeitures  and  moneys  of  estates. 

SuFRSME  Ck>UBT. — J^ucHce, — Motion  to  Strike  Out  AH  of  Pleading. — Error 
in  overruling  a  motion  to  strike  out  part  of  a  pleading  is  not  ayailable 
as  error  on  appeal  to  the  Supreme  Court. 

Query. — Is  a  demand  necessary  before  bringing  such  suit  against  such 
clerk,  for  the  amount  of  forfeitures  collected  by  him? 

From  the  Decatur  Circuit  Court. 

W.  A.  Moore  and  J".  D.  Miller^  for  appellant. 
C  A.  By^kirkj  Attorney  General,  for  the  State. 

BiDDLE,  J. — The  relator,  James  C.  Denny,  as  Attorney 
General  of  Indiana,  on  the  23d  day  of  January,  1874, 
filed  in  the  Decatur  circuit  court  the  following  complaint, 
to  wit: 

'^The  State  of  Indiana,  on  the  relation  of  James  C. 
Denny,  Attorney  General  of  said  State,  complains  of 
William  A.  Moore,  administrator  of  the  estate  of  James 
Gavin,  late  of  said  county  of  Decatur,  deceased,  and  says, 
that  heretofore,  to  wit,  on  the  1st  day  of  November,  1868, 
the  said  James  Gavin,  deceased,  was  elected,  qualified  and 
entered  upon  the  discharge  of  his  duties  as  clerk  of  the 
circuit  and  common  pleas  courts,  of  Decatur  county,  in 
said  State,  and  continued  so  to  act,  as  such  clerk,  until  the 
14th  day  of  June,  1864;  and  that  heretofore,  to  wit,  on 
the  81st  day  of  October,  1864,  the  said  James  Gavin,  de- 
ceased, was  again  elected,  qualified  and  entered  upon  the 
discharge  of  his  duties  as  clerk  of  said  circuit  and  com- 
mon pleas  courts  of  said  Decatur  county,  in  said  State, 
and  continued  to  act  as  such  clerk  until  the  30th  day  of 
January,  1867. 

'^  That  while  he  so  acted  as  such  clerk,  he  received  and 


862  SUPREME  COURT  OP  INDIANA. 

Moore,  Adm'r,  v.  The  State,  ex  rd.  Denny,  Att'y  Gen'l. 

had  in  his  possession  a  large  sum  of  money,  to  wit,  the 
sum  of  two  thousand  two  hundred  and  six  and  -^  dol- 
lars. 

"$112.00  of  said  amount  being  for  docket  fees  of  the  circuit 
court;  $164.00  of  said  amount  being  docket  fees  of  the  com- 
mon pleas  court;  $76.50  of  said  amount  being  for  jury  fees 
of  said  circuit  and  common  pleas  courts;  $233.00  of  said 
amount  being  for  fines;  $771.07  of  said  amount  being  for 
forfeitures;  $269.87  of  said  amount  being  for  unclaimed  vyit- 
ness  fees;  and  $580.88  of  said  amount  being  for  unclaimed 
balances  in  estates.  That  all  of  said  amounts  have  re- 
mained in  the  hands  of  the  defendant  herein  for  more 
than  two  years  last  past,  and  have  never  been  demanded 
by  the  persons  entitled  to  receive  the  same,  except  as 
hereinafter  stated,  and  that  no  demand  was  ever  made  by 
the  State,  or  any  officer  acting  for  the  State,  until  the 
19th  day  of  January,  1874,  when  the  relator  herein,  for 
and  on  behalf  of  the  State,  demanded  the  same,  and  then 
and  there  requested  the  said  defendant  to  pay  the  said 
sums  of  money,  to  do  which  the  defendant  then  and 
there  failed,  neglected  and  refused.  That  on  the  4th  day 
of  July,  1878,  the  said  James  Gavin  departed  this  life, 
and  that  on  the  25th  day  of  July,  1873,  the  said  William 
A.  Moore  was  appointed  and  duly  qualified  as  the  admin- 
istrator of  the  estate  of  said  James  Gavin,  deceased,  and 
is  at  this  time  acting  as  such  administrator.  That  under 
the  provisions  of  the  statute,  all  said  sums  of  money 
should  have  been  paid  to  the  rel|Ux>r  herein.  That  there 
is  now  <due,  in  the  estate,  on  account  of  the  money  so  col- 
lected by  the  said  Gavin,  deceased,  the  said  sum  of  two 
thousand  two  hundred  and  six  and  -f^  dollars,  with  interest 
thereon.  And  the  rdcUor  further  says  and  charges  the  facts 
to  bcj  that  the  said  decedent^  James  Gavin^  failed  to  keep  said 
moneys  separate  from  his  own  moneys j  but  used  the  same  and 
speculated  with  the  same;  whereby ^  the  relator  says  that  the 
said  James  Gavin  made  large  profits  off  of  said  moneySy  to 
vrity  two  thousand  dollars^  and  became  liable  to  pay  intereM 
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for  the  use  of  said  moneys^  now  amounting  to  the  sum  of  fif- 
teen  hundred  dollars.  Wherefore  plaintiff  demands  judg- 
ment for  three  thousand  live  hundred  dollars. 

"  James  C.  Dbnnt, 
"Attorney  General  for  Indiana. 
"  State  of  Indiana,  County  of  Marion,  ss. 

"Before  the  undersigned  personally  came  James  Q. 
Miles,  assistant  Attorney  General,  of  Decatur  county,  In- 
diana, appointed  as  such  by  James  C.  Denny,  Attorney 
General,  and,  being  by  me  first  duly  sworn,  says  that  the 
claim  of  the  plaintiff  alone  [above]  set  out  is  just  and  due, 
and  vrholly  unpaid,  as  he  verily  believes ;  that  he  knows 
of  no  legal  set-off  or  counter-claim  thereto,  and  that  the 
plaintiff  ought  to  recover  thereon  the  said  sums  so  set  out 
as  above,  with  interest  thereon,  to  wit : 
"  Docket  fees  of  circuit  court  .        .        .        f  112  00 

"  Docket  fees  of  common  pleas  .        .        •      164  00 

"  Jury  fees,  both  courts  ....  76  50 

"Fines 288  00 

"Forfeitures 771  07 

"Unclaimed  witness  fees 269  87 

"  XJnclaimed  money  in  estates         .        .        .  580  88 

"  Interest  above  set  out 1,500  00 

"  Jambs  G.  Miles. 

"  Subscribed  and  sworn  to  before  me,  a  notary  public 
in  and  for  said  county,  this  20th  day  of  January,  A.  D. 
1874. 

"  Witness  my  hand  and  notarial  seal. 

"  Caleb  S.  Denny, 

[seal.]  «  Notary  Public." 

The  appellant  filed  first  a  motion  to  strike  out  sepa- 
rately, severally  and  distributively  the  words  and  figures 
of  the  complaint  set  forth  in  italics  above,  which  motion 
was  overruled  and  excepted  to. 

A  demurrer  was  then  filed  to  the  complaint  and  claim, 
assigning  the  following  reasons : 
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"  Ist,  Because  the  said  James  C.  Denny,  Attorney  Gen- 
eral, is  not  the  proper  relator ;  and, 

"  2d.  Because  they  do  not,  or  either  of  them,  state  facts 
sufficient  to  constitute  a  cause  of  action." 

Which  demurrer  was  overruled,  and  exception  taken. 

The  appellant  then  answered  in  nine  paragraphs. 

The  first  was  a  general  denial.  The  second,  the  six 
years'  statute  of  limitations  answered  to  the  whole  com- 
plaint. The  other  paragraphs  were  the  six  years'  statute 
of  limitations,  pleaded  separately  to  each  of  the  items  in 
the  complaint  and  claim  set  forth. 

A  demurrer  to  these  answers,  except  the  general  denial, 
was  filed  and  sustained,  and  an  exception  reserved. 

The  cause  was  then  submitted  to  the  court  for  trial, 
upon  the  following  agreed  statement  of  facts : 

^^  It  is  agreed  for  the  purpose  of  this  trial  that  the  fol- 
lowing is  a  correct  statement  of  the  facts  involved  in  this 
suit: 

^^  That  the  said  James  Gavin  was  elected  clerk  of  Deca- 
tur county,  Indiana,  and  was  duly  qualified,  and  entered 
on  the  discharge  of  his  duties,  as  such,  on  the  1st  day  of 
November,  1863,  and  continued  to  act  as  such  until  the 
14th  day  of  June,  1864.  That  on  the  Slst  day  of  Octo- 
ber, 1864,  he  was  again  elected,  qualified  and  entered  on 
the  discharge  of  his  duties  as  clerk  of  the  circuit  and 
common  pleas  courts  of  said  couhty,  and  continued  to  act 
as  such  until  the  30th  day  of  January,  1867. 

"That  the  records,  fee  books  and  judgment  dockets 
belonging  to  the  clerk's  office  of  said  county,  show  that 
said  James  Gavin,  as  clerk,  during  the  term  he  continued 
in  office,  as  aforesaid,  received  the  various  sums  of  money 
hereinafter  set  out,  between  the  1st  day  of  November, 
1863,  and  the  30th  day  of  January,  1867,  and  all  of  said 
sums  were  received  by  him,  and  receipted  for  on  the 
proper  fee  books  and  records  of  said  office,  and  have  re- 
mained continuously  open  to  public  inspection  in  said 
office,  ever  since. 
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**  That  the  following  sums,  so  received  hy  the  said  James 
Gavin,  during  his  continuance  in  office,  were  used  by  him, 
mixed  with  and  used  as  his  own  moneys,  and  were  not 
kept  separate  as  public  moneys,  in  a  separate  fund,  to  wit : 
"  Docket  fees  of  circuit  court  ....  f  112  00 
"  Docket  fees  of  common  pleas  court      .        .         164  00 

"  Jury  fees,  both  courts 76  50 

"Fines 233  00 

"Forfeitures 771  07 

"  Unclaimed  witness  fees 269  87 

"  Unclaimed  money  in  estates    ....       580  88 

"And  that  said  moneys  have  been  collected,  and  re- 
mained in  the  hands  of  said  Gavin,  for  the  average  time 
of  ten  years. 

"  That  the  said  James  Gavin  did  not  make  the  reports 
required  of  him  by  law,  as  such  clerk,  in  regard  to  said 
fees,  and  said  funds  have  never  been  paid  over  by  the 
said  James  Gavin,  or  by  his  administrator,  or  by  any 
other  person  in  his  behalf,  as  the  law  requires.  And  it  is 
further  agreed  that  said  sums,  with  interest,  were  de- 
manded of  William  A.  Moore,  administrator  of  the  estate 
of  the  said  James  Gavin,  on  the  19th  day  of  January, 
1874,  previous  to  the  filing  of  the  claim  in  this  cause. 

"Signed  and  dated  this  December  8d,  1874. 

"  C.  A.  BUSKIRK, 

"Attorney  General  of  Indiana, 

"  By  J.  G.  Miles,  Assistant. 

"  W.  A.  Moore, 
"Administrator  of  the  estate  of  James  Gavin,  deceased." 

Which' was  all  the  evidence  given  in  said  cause,  and  upon 
which  the  court  found  for  the  State,  and  assessed  the 
damages  at  the  sum  of  two  thousand  three  hundred  and 
twenty-five  dollars  and  twenty-two  cents. 

A  motion  for  a  new  trial  was  filed,  assigning  as  rea- 
sons: 

"1st.  Because  the  finding  of  the  court  is  not  sustained 
by  the  evidence ; 
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'<2d.  Because  the  court  erred  in  assessing  excessive 
damages;  and, 

'^  3d.  Because  the  finding  of  the  court  is  excessive  in 
amount." 

The  motion  for  a  new  trial  was  overruled,  and  an  ex- 
ception reserved,  and  judgment  rendered  on  the  finding. 

Each  of  these  rulings  of  the  court  are  assigned  as  error, 
in  this  court,  in  the  order  above  set  forth. 

First.  It  is  urged  upon  us  by  the  appellant,  as  ground 
for  reversing  the  judgment,  that  the  suit  is  not  properly 
brought  upon  the  relation  of  the  Attorney  General ;  that 
prior  to  the  passage  of  the  act  of  March  10th,  1873,  (1 
R.  8.  1876,  p.  151,  sec.  9,)  the  suit  could  have  been 
brought  only  in  the  name  of  the  Auditor  of  State,  (1  R. 
8. 1876,  p.  156,  sec.  2,  6th  and  7th  clauses,)  which  act,  it  is 
contended,  is  not  repealed  in  this  respect  by  the  act  of 
March  10th,  1873.  The  6th  and  7th  clauses  of  the  prior 
act  are  as  follows : 

That  the  Auditor  of  State  shall, 

^^ Sixth.  Institute  and  prosecute,  in  the  name  of  the 
State,  all  proper  suits  for  the  recovery  of  any  debts, 
moneys  or  property  of  the  State,  or  for  the  ascertainment 
of  any  right  or  liability  concerning  the  same. 

^^Seventh.  Direct  and  superintend  the  collection  of  all 
moneys  due  to  the  State,  and  employ  counsel  to  prosecute 
suita  instituted  at  his  instance,  on  behalf  of  the  State." 

Section  9  of  the  act  under  which  this  suit  is  brought, 
is  as  follows : 

"  Sec.  9.  It  shall  be  the  further  duty  of  the  Attorney 
General  to  ascertain  from  time  to  time  the  amounts  paid 
to  any  public  officer  of  the  State,  or  any  county  officer, 
or  other  person,  for  unclaimed  witness  fees,  court  docket 
fees,  license,  money  unclaimed  in  estates  or  guardian- 
ships, fines  or  forfeitures,  or  moneys  that  escheat  to 
the  State  for  want  of  heirs,  or  from  any  other  source 
where  the  same  is  by  any  law  required  to  be  paid  to  the 
State,  or  any  officer  in  trust  for  the  State ;  and  in  all  cases 
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where  the  officers  whose  duty  it  shall  he  to  collect  the 
same  shall  fail,  neglect  or  refuse  for  twelve  months  after 
the  cause  of  action  in  favor  of  the  State  shall  have  ac- 
crued, or  shall  fail,  neglect  or  refuse  to  sue  for  and  pro- 
ceed to  recover  any  property  belonging  to  or  which  may 
escheat  to  the  State,  the  said  Attorney  General  shall  in- 
stitute or  cause  to  be  instituted  and  prosecuted  all  nec- 
essary proceedings  to  compel  the  payment  of  or  recovery 
of  any  such  property.*' 

It  is  apparent  that,  as  to  the  officer  who  shall  institute 
suits  on  behalf  of  the  State,  section  9  of  the  latter  act, 
in  reference  to  the  matters  herein  mentioned,  is  in  con- 
flict  with  the  6th  and  7th  clauses  of  section  2  in  the 
former  act;  so  far,  therefore,  the  former  act  must  be 
held  as  repealed.  And  by  section  7  of  the  act  of  March 
8th,  1873,  the  county  superintendent  of  common  schools 
was  the  proper  officer  to  institute  such  actions  to  recover 
several  of  the  various  funds  claimed  in  this  suit.  (1  R. 
S.  1876,  p.  816.)  But  section  9,  supraj  is  the  last  expres- 
sion of  the  legislative  will,  and  therefore  must  control. 
The  conclusion  follows,  that  the  suit  is  properly  brought 
in  the  name  of  the  State,  on  the  relation  of  the  Attorney 
General.  In  the  cases  of  The  State,  ex  reL,  etc.,  v.  Temple^ 
50  Ind.  585,  and  The  State,  ex  reL,  etc.,  v.  Giles,  52  Ind. 
856,  which  were  similar  to  this  case,  and  brought  under 
the  authority  of  the  same  section,  the  right  of  the  Attor- 
ney General  as  relator  was  not  questioned. 

As  to  the  various  motions  made  to  strike  out  certain 
parts  of  the  complaint,  we  have  frequently  decided  that 
the  overruling  of  a  motion  to  strike  out  portions  of  a 
pleading  constituted  no  available  error  in  this  court.  And 
we  think  the  demurrer  to  the  complaint  was  properly 
overruled.  It  is  good,  at  least,  for  money  had  and  re- 
ceived. 

In  deciding  the  questions  arising  upon  the  demurrers  to 
the  several  answers  setting  up  the  statute  of  limitations. 
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we  must  iirst  ascertain  the  nature  of  the  cause  of  action 
sued  upon. 

We  think  there  is  nothing  in  the  relation  of  the  duties 
devolving  on  the  clerk  of  the  court  to  the  funds  sought 
to  be  recovered  against  his  administrator,  which  will  pre- 
vent the  statute  of  limitations  from  running  in  his  favor; 
and,  by  express  enactment,  it  runs  against  the  State  of 
Indiana  as  against  persons.     2  R.  S.  1876,  p.  129,  see.  224. 

It  is  the  duty  of  the  clerk  of  a  circuit  court,  or  court  of 
common  pleas,  within  thirty  days  after  the  collection 
of  the  same,  to  pay  to  the  treasurer  of  his  county  all 
docket  fees  received  by  him,  on  account  of  the  business 
of  said  court.    1  R.  8.  1876,  p.  776,  sec.  6. 

And  it  is  the  duty  of  such  clerk,  on  the  1st  day  of 
January  of  each  year,  to  make  out  and  file  with  the  treas- 
urer of  the  county  a  complete  list  of  all  fines,  jury  fees, 
and  witness  fees  which  have  remained  unclaimed  for  one 
year,  and  to  pay  to  such  treasurer,  upon  the  receipt  thereof, 
all  moneys  so  collected.    2  R.  S.  1876,  p.  17,  sec,  7. 

Upon  the  receipt  of  the  purchase-money  arising  from 
the  sale  of  real  estate,  where  there  are  no  heirs  to  claim 
it,  it  is  the  duty  of  the  clerk  to  pay  the  same  to  the  treas- 
urer of  the  county.    2  R.  S.  1876,  p.  544,  sec.  142. 

In  the  collection  of  these  several  funds  by  the  clerk  of 
a  court,  when  the  time  at  which  he  should  pay  them  over, 
and  the  person  or  oflicer  to  whom  they  should  be  paid  are 
fixed  by  law,  and  therefore  certain,  we  think,  upon  failure 
to  so  pay  them,  he  becomes  at  once  liable,  without  de- 
mand and  refusal  before  suit  is  brought ;  and  against  an 
fiction  founded  merely  upon  his  breach  of  duty  in  not  so 
paying  over  such  funds,  he  may  plead  the  statute  of  lim- 
itations. 

In  reference  to  forfeitures,  we  have  not  been  able  to 
find  any  statute,  nor  has  either  of  the  parties  cited  us  to 
any,  requiring  a  clerk  of  the  court  to  pay  over  moneys 
arising  thereon,  in  any  different  manner  from  the  general 
duty  imposed  upon  him  in  reference  to  moneys  officially 
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received.  If  no  such  statute  exists,  perhaps  he  could  not 
be  sued  for  breach  of  such  duty,  before  demand  made; 
but  we  do  not  so  decide,  because  it  is  not  necessaiy  to  the 
disposition  of  the  case. 

K  we  are  right  in  these  views,  it  follows  that  the  court 
erred  in  sustaining  the  demurrers  to  the  several  para- 
graphs of  answer  which  plead  the  statute  of  limitations. 

The  judgment  is  reversed,  with  costs.  Cause  remanded, 
with  instructions  to  overrule  the  demurrers  to  the  several 
paragraphs  of  answer,  which  set  up  the  statute  of  limita* 
tions,  and  for  further  proceedings. 


Falknbb  v.  Tub  Ohio  and  Mississippi  Railway  Compant. 

Ba£LBOAD. — RegulationB  €f, — Bammgfxt  on  FrtigU  3!Voiiw.— Where  dne  no-  i^^LiS! 

tioe  thereof  is  given  and  the  necessarj  means  for  complying  therewith  is 
proyided,  a  railroad  company  has  the  right  to  adopt  a  regulation  pro- 
hibiting the  condnctors  of  its  freight  trains  from  carrying  passengers 
thereon,  who  shaU  not  have  previonaly  procnred  a  specified  kind  of 
ticket 

Sajub. — EjeeUng  I\s9amgen, — ^Where  a  passenger  haying  notice  of  and 
neglecting  to  comply  with  snch  regnlation  is  ejected  from  such  train  by 
the  conductor  thereof,  by  the  use  of  no  more  force  than  is  neoeasary, 
he  cannot  maintain  an  action  therefor. 

From  the  Jennings  Circuit  Court. 

E.  P.  Ferris  and  J.  Bundy^  for  appellant. 
(7.  A.  Beecher  and  JE.  C.  DevorSy  for  appellee. 

BiDDLE,  J. — ^The  complaint  of  the  appellant,  against 
the  appellee,  in  this  case,  avers,  that  he  entered  the  car  of 
a  freight  train  helongmg  to  the  appellee,  as  a  passenger, 
and  tendered  the  fare  to  the  conductor,  who  refused  to 
receive  it,  hut  stopped  the  train  and  ejected  the  appellant 
from  the  car. 

Vol.  LV.— 24 
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The  complaint  oontaing  three  paragraphs,  but  they  are 
not  different  in  legal  efiect.  No  question  is  made  upon 
the  complaint. 

The  appellee  answered, 

1st.    The  general  denial ;  and, 

2d.    As  follows : 

That,  at  the  time  and  before  ihe  occasion  complained 
of,  the  appellee  kept  constantly  equipped  and  furnished 
a  great  number  of  passenger  cars  and  passenger  trains,  to 
accommodate  persons  who  desired  to  travel  on  said  road, 
expressly  devoted  to  carrying  passengers,  which  trains 
ran  daily  both  ways  along  the  road  the  appellant  desired 
to  travel  upon,  as  described  in  the  complaint ;  and  also,  ieit 
said  time  and  place,  w^e  so  running  cars  and  trains,  cal- 
culated and  set  apart  for  carrying  freight  especially,  and, 
to  a  limited  extent,  under  certain  rules  and  regulations, 
carried  passengers  on  said  freight  trains.  By  said  rules 
and  regulations,  the  conductors  were  prohibited  from  car- 
rying passengers  on  said  freight  trains,  unless  they  were 
provided  with  a  freight  train  order,  a  round  trip  ticket,  a 
thousand-mile  ticket  or  a  pass,  before  getting  on  said 
trains;  that  the  appellant  neglected  to  provide  himself 
with  a  freight  train  order,  a  round  trip  ticket,  a  thousand 
mile  ticket  or  a  pass,  before  getting  on  the  train,  although 
the  same  were  kept  for  sale,  at  all  hours,  at  the  defend- 
ant's depot  and  office,  at  said  place ;  that  said  rules  and 
regulations  were,  at  said  time,  conspicuously  printed  and 
posted  up  at  the  appellee's  said  depot  and  office,  at  said 
place,  and  at  all  ticket,  passenger  and  freight  stations  on 
their  said  road,  and,  by  the  terras  of  said  regulations,  the 
agents  and  conductors  of  said  company  were  required  to 
see  them  strictly  eriforced ;  iihat  the  appellant  made  no 
effort  whatever  to  purchase  a  freight  train  order,  round 
trip  ticket  or  thousand-mile  ticket,  before  geftting  on  said 
tt-ain,  and  had  no  pass ;  but,  in  defiance  of  said  regula- 
tidns,  went  upon  said  freight  train,  at  said  place,  and  de- 
manded to  be  taken  thereon  to  said  Brownstown,  without 
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having  provided  himself  with  either  of  Baid  reqaisites ; 
and  thereupon  the  conductor  stopped  said  train  and  put 
the  appellant  oiF  of  the  same,  using  no  more  force  nor 
compulsion  than  was  reasonably  necessary.  Wherefore, 
etc. 

This  paragraph  is  more  full  than  we  have  stated  it,  as 
to  the  description  of  the  road,  the  point  the  appellant  got 
on  the  train,  his  46atination,  depots,  stations,  etc*,  but  the 
above  are  the  substantial  facts  averred. 

A  demurrer  to  this  paragraph,  alleging  a  want  of  suffi- 
cient facts,  as  ground,  was  overruled,  and  exceptions  re- 
served by  the  appellant.  The  case  was  then  tried  by  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  appelr 
lee;  but  no  question  arising  at  the  trial  has  been  re- 
served. 

The  only  assignment  of  error  is,  overruling  the  demuv^ 
rer  to  the  second  paragraph  of  the  answer. 

Railroad  companies  do  not,  as  a  general  nile,  hold  out 
their  freight  trains  to  the  public  as  means  of  carrying 
passengers.  The  construction  of  the  cars,  the  inconven- 
ience of  their  means  of  entrance  and  exit,  their  want  of 
seats  for  passengers,  their  various  appliances  and  their 
general  appearance  forbid  such  a  presumption.  A  paa- 
senger,  as  a  general  rule,  has  no  right  to  take  passage  on 
a  freight  train.  He  must  know,  from  their  general  ap- 
pearance and  the  structure  of  the  cars,  that  they  are  not 
adapted  to  receive  passengers  for  travel.  If  the  company,' 
in  exceptional  cases,  carry  passengers,  the  passenger  must 
inform  himself  accordingly,  and  comply  with  its  terms. 
He  has  not  the  same  right  to  take  passage  in  a  freight  car, 
on  a  freight  train,  as  he  has  in  a  passenger  car,  on  a  pas- 
senger train. 

Railroad  companies  have  the  right  to  make  reason- 
able rules  and  regulations  in  managing  and  conduct- 
ing their  trains,  and  the  passengers,  when  they  are 
reasonable,  must  comply  with  them.  "We  think  the  rules 
and  regulations  set  out  in  the  answer  ive  are  considering. 
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as  applicable  to  a  freight  train,  are  reasonable,  and  that  it 
was  the  duty  of  the  appellant  to  comply  with  them,  if  he 
desired  to  travel  thereon ;  and  if  he  would  not  do  so,  the 
conductor  had  the  right,  and  it  was  his  duty  under  the 
regulations,  to  put  him  oft'  of  the  train, — ^using  no  unnec- 
essary or  improper  force  in  doing  so. 

The  following  authorities  fully  sustain  these  general 
principles:  The  EvamviUe^  etc.,  R.  R.  Co.  v.  Duncan^  28 
Ind.  441 ;  The  Pittsburgh^  etc.,  R.  W.  Co.  v.  Nuzum,  50  Ind. 
141 ;  The  St.  Louis,  etc.,  R.  W.  Co.  v.  Myrtle,  51  Ind  566; 
The  Ohio,  etc.,  R.  W.  Co.  v.  Applewhite,  52  Ind.  540; 
Cheney  v.  The  Boston,  etCy  R.  R.  Co.,  11  Met.  121 ;  Hib- 
bard  v.  The  New  York  and  Erie  R.  R.  Co.,  15  N.  Y. 
456 ;  The  Cleveland,  etc.,  R.  R.  Co.  v.  Bartram,  11  Ohio 
State,  457 ;  Johnson  v.  The  Concord  R.  R.  Corporation,  46 
N.  H.  218 ;  The  BaUimore  CUy,  etc.,  R.  R.  Co.,  v.  Wilkin- 
son, 80  Md.  224 ;  The  Chicago,  etc.,  R.  R.  Co.  v.  Randolph, 
68  m.  610 ;  Dietrich  v.  The  Pennsylvania  R.  W.  Co.y  71  Pa. 
State,  482. 

The  judgment  is  aiSrmed,  with  costs. 
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Pbomibsobt  Note. — Action  by  Assignee  Againa  Maker. — D^ence. — JREaoklin^. 
— Can  not  he  DotMe. — To  the  complaint  by  the  assignee,  against  the 
makerSy  of  a  promiBsory  note  not  governed  hj  the  law  merchant,  the  de- 
fendants, "  for  answer,  and  by  way  of  croAS-bill,"  admitted  the  execution 
of  such  note  in  the  character  of  principal  and  sorety,  but  alleged,  that 
it  was  executed  to  the  payee,  for  a  balance  due  upon  a  former  promis- 
sory note  held  by  such  payee  against  such  defendant  principal,  only, 
iand  merely  for  conyenience  in  making  credits  thereon,  as  no  space  for  that 
purpose  remained  upon  the  former  note ;  that  such  former  note  was  exe- 
cuted for  a  balance  supposed  to  be  due  to  such  payee  upon  the  dissolution 
of  a  business  partnership  theretofore  existing  between  such  payee  and 
principal,  but,  inasmuch  as  such  supposed  balance  wa«  shown  by  a  state- 
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ment  of  such  baunem  prepared  by  rach  payee,  only,  and  withont  an  op- 
portunity by  such  principal  to  ascertain  its  correctness,  he  had  executed 
it  solely  at  the  solicitation  of  the  payee  and  upon  his  promise  to  make 
a  fuU  showing  as  to  such  statement  and  correct  any  mistakes,  omissions 
or  overcharges  therein,  by  reducing  the  amount  of  said  note ;  that  such 
payee  had  failed  and  refused  to  make  such  showing ;  that  he  had  made 
overcharges  and  omissions,  as  to  certain  matters,  specified,  in  various 
sums,  aggregating  more  than  the  amount  of  the  note  in  suit,  and  for 
which  the  principal  was  entitled  to  relief ;  and  such  pleading  prayed 
that  such  payee  be  made  a  party  to  the  action  and  required  to  make  snob 
showing,  and  demanded  judgment  for  the  excess  of  such  coonter-elaim 
over  the  note  in  suit 

Held,  on  demurrer,  that  such  pleading  was  intended  as  a  coontei^claim 
against  such  payee. 

Jldd,  also,  that  it  did  not  state  facts  suflicient  to  constitute  either  a  conn- 
ter-claim,  as  against  such  payee,  or  an  answer,  as  against  the  plaintifil 

Ileldy  also,  that  such  pleading,  being  intended  as  a  counter-claim  against 
Ruch  payee,  could  not  at  the  same  tinje  be  an  answer  against  the  plaintifT. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirkj  J,  H.  Louden  and  H.  G.  Duncany  for  ap- 

pv^llant. 

HowK,  J. — ^Appellant,  as  plaintifi,  sued  the  appellees, 
as  defendants,  in  the  court  below,  upon  a  promissory  note, 
of  which  the  following  is  a  copy : 
"  $583.66.  January  8th,  1871. 

^^  One  day  after  date,  we  promise  to  pay  to  James  Small, 
or  order,  five  hundred  and  eighty-three  and  ^o  dollars, 
with  interest  at  ten  per  cent,  per  annum,  value  received, 
without  any  reUef  whatever  from  valuation  or  appraise- 
ment laws. 

(Signed)  <^ Archibald  MoGiknis. 

"  EuzABBTH  MoGnoas." 

And  it  was  alleged  in  appellant's  complaint,  that  on 
March  2d,  1874,  James  Small,  the  payee  of  said  note,  by 
indorsement  in  blank  thereon,  a  copy  of  which  indorse- 
ment was  filed  with  said  complaint,  assigned  said  note  to 

the  appellant;   that  on  the  —  day  of ,  1874,  said 

Elizabeth  McGinnis  died,  and  appellee  Mary  Small  wae 
administratrix,  with  the  will  annexed,  of  said  decedent's 
estate,  and  that  the  said  note  remained  unpidd. 
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And  the  appellees,  "  for  answer,  and  by  way  of  cross- 
bill" in  said  action,  said,  in  substance,  that  they  executed 
the  note  in  appellant's  complaint  mentioned,  but  that  in 
1866,  the  payee  of  said  note,  James  Small,  and  appellee 
Archibald  McGinnis  entered  into  partnership  in  the 
wagon  making  business,  the  said  Small  undertaking  on 
his  part  to  furnish  a  shop  and  smith's  tools,  the  wood- 
work of  wagons,  and  all  other  material  and  capital  neces- 
sary to  ^drrying  on  said  business,  and  all  iron  and  steel 
that  might  be  necessary  and  proper  for  said  business;  that 
he  agreed  to  charge  the  firm  only  the  cost  and  carriage 
on  the  same,  and  said  McGinnis  was  to  do  the  work,  and 
th6  profits  and  loss  of  the  partnership  were  to  be  mutually 
enjoyed  and  borne  between  them;  that  said  business  and 
partnership  were  continued  and  carried  on  for,  to  wit, 
three  years,  in  Bloomington,  Monroe  county,  Indiana, 
tt^hen,  by  mutual  consent,  said  partnership  was  dissolved 
and  their  accounts  on  the  shop  books  settled  and  ad- 
justed, and  the  total  footings  of  the  books  of  said  Small 
taken,  without  examination  of  the  items  or  an  opportu- 
nity given  said  Archibald  to  examine  the  same,  and  a  bal- 
ance of dollars  found  in  favor  of  said  Small ;  and 

tiie  said  Small  pretending  that,  for  the  Want  of  time  to 
do  so  then,  if  the  said  McGinnis  would  execute  his  note 
for  said  sum,  he  would,  without  unnecessary  delay,  make 
out  a  copy  of  the  firm  account  for  defendant  Archibald, 
and  if  any  thing  was  found  wrong  or  overcharged,  or  im- 
properly charged,  that  the  same  should  be  corrected,  and 
said  note  promptly  corrected ;  and  said  appellees  said  that 
said  Small  being  a  near  relation,  and  standing  in  nearly 
the  relation  to  him  of  an  elder  brother,  he  consented  to 
and  did  do  so ;  and  thereafter  said  Small,  from  time  to 
time,  renewed  his  promise  to  settle  aAd  a^jtist  said  ao- 
iBOunt,  but  failing  to  do  so,  said  Archibald  has  reduced  said 

amount  of  said ,  by  credits,  to  the  amount  of  the  note 

(n  suit;  that  for  the  convenience  of  entering  credits  on  it, 
the  old  one  having  little  or  no  uiiwritten  surface  for  that 


NOVEMBER  TERM,  1876.  OT8 

Gabe  v.  MoGiniUB  dL  oL 

purpose,  he  executed  the  note  in  suit  for  the  balance  then 
due  on  it,  with  his  mother,  said  Elizabeth^  as  his  security ; 
that  said  Small,  though  often  requested,  wholly  failed  to 
furnish,  in  any  form  or  manner,  said  partnership  account, 
or  to  afford  him  any  opportunity  to  ascertain  the  correct- 
ness of  the  same;  that  said  Small,  instead  of  charging 
siud  firm  only  cost  and  carriage  for  the  iron  and  hardware 
used  in  their  said  business,  charged  the  same  at  cost  and 
carriage  and  twenty-five  per  cent,  profit,  making  an  over- 
charge of  six  hundred  dollars ;  and  instead  of  furnishing 
to  appellee  Archibald,  a8  tools,  the  files  and  rasps  to  be 
used  in  said  business,  at  hia  own  expense,  he  charged  the 
same  against  said  firm  at  retail  prices ;  and  furnished,  to  be 
used  by  said  partnership,  parts,  only,  of  the  wood-work  of 
five  wagons,  promising  to  furnish  the  residue  in  good  tim^ 
for  work,  and  wholly  failed  and  refused  to  do  so  until  said 
parts,  so  furnished,  became  and  were  ruined  and  spoiled 
and  of  no  value  whatever,  and  wrongfully,  unjustly  and 
improperly  charged  the  same  against  said  firm  at  twenty- 
five  dollars  each ;  that  said  Small  charged  the  shop  rent 
of  their  shop,  in  said  account,  against  said  firm,  at  eight 
dollars  per  month,  for  two  years  and  seven  months,  when, 
by  the  terms  of  said  partnership,  it  was  to  have  been 
furnished  at  his  own  expense,  without  charge  against  said 
firm ;  and  that  appellee  Archibald  was  compelled,  since 
the  making  of  said  note  in  suit,  to  pay  for  said  firm  cer- 
tain described  debts,  amounting  in  all  to  one  hundred  and 
forty-five  dollars,  for  one-half  of  which  said  note  should 
be  credited ;  that  upon  a  full  settlement  of  the  partner- 
ship accounts,  there  was  a  balance  due  appellee  McGin* 
nis,  and  that  the  true  condition  of  the  partnership  deal- 
ings was  unknown  to  the  makers  of  said  note,  and  to  each 
of  them,  at  the  time  of  its  execution ;  and  that  the  ap- 
pellees could  not,  for  the  want  of  the  books  in  the  posses- 
sion of  said  Small,  state  more  particularly  so  much  of 
their  defence  as  was  connected  with  said  books.  And 
appellees  prayed  that  appellant  and  said  Small  be  miadiS 
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defendants  to  said  "  cross-bill,"  and  that  said  Small  be  re- 
quired to  answer  the  same,  and  to  produce  in  court  his 
account  against  said  firm  for  the  correction  and  settle- 
ment of  the  same,  and  after  paying  said  note,  that  said 
Archibald  have  judgment  for  the  residue,  and  other 
proper  relief. 

In  the  second  paragraph  of  appellees'  answer,  they 
alleged  payment  in  full  of  the  note  in  suit,  to  the  payee 
of  the  note,  before  his  assignment  thereof  to  the  appel- 
lant and  before  the  commencement  of  this  action. 

Said  James  Small  appeared  and  filed  a  demurrer  to  ap- 
pellees' "  cross-bill,"  for  the  want  of  sufficient  facts  therein 
"to  constitute  a  defence,"  which  demurrer  was  sustained; 

And  the  appellant,  also,  demurred  to  appellees'  "cross- 
bill," for  the  want  of  sufficient  facts  therein  "  to  constitute 
a  defence,"  which  demurrer  was  overruled,  and  to  this  de- 
cision appellant  excepted. 

And  the  appellant  then  replied  to  and  answered  the  ap- 
pellees' "cross-bill "  and  answer,  in  three  paragraphs,  as 
follows : 

First.    A  general  denial  of  the  "  cross-bill "  and  answer ; 

Second.  For  further  reply  to  appellees'  first  paragraph, 
or"  cross-bill,"  the  appellant  said,  that  he  admitted  the  part- 
nership and  the  dissolution  thereof,  between  the  appellee 
Archibald  McGinnis  and  said  James  Small,  as  alleged  in 
said  "  cross-bill,"  and  a  settlement  had  between  them  of 
their  partnership  accounts ;  that  upon  said  settlement  of 
said  accounts,  a  balance  of  one  thousand  eight  hundred 
and  fifty  dollars  was  found  due  to  said  Small ;  that  the 
matter  so  remained  for  some  time,  and  said  Small  de- 
manded of  said  Archibald  a  final  settlement,  when  the 
latter  claimed  that  some  things  in  said  Small's  account 
were  too  high ;  that  said  Small  then  proposed  to  deduct 
one  hundred  dollars  from  his  account,  if  said  Archibald 
would  settle  the  remainder  by  note,  and  said  Archibald 
accepted  this  proposition  and  executed  his  Aotes  to  said 
Small  for  one  thousand  seven  hundred  and  fifty  dollars ; 
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that  said  Archibald  had  paid  off  one  of  Baid  notes,  and  a 
considerable  amount  on  the  other  of  said  notes,  when,  on 
January  8th^  1871,  after  deducting  the  payments  made  on 
said  other  note,  an  unpaid  balance  of  five  hundred  and 
eighty-three  dollars  and  sixty-six  cents  was  found  due 
thereon,  and  said  other  note  was  then  taken  up  by  said 
Archibald,  and  the  note  in  suit  was  executed  for  said 
nnpaid  balance ;  that  during  the  settlement  of  said  part- 
nership accounts,  said  Archibald  McGinnis  had  full  and 
free  access  to  the  account  books  of  said  James  Small, 
containing  his  account  against  said  partnership  of  Small 
&  McGinnis,  and  said  Archibald  frequently  examined  said 
account,  and  was  well  satisfied  with  said  settlement,  and 
with  said  Small's  charges  against  said  firm,  and  with  full 
knowledge  of  the  same,  on  the  part  of  said  Archibald, 
said  settlement  was  made ;  and. 

Third.  For  a  further  reply  to  appellees'  first  paragraph, 
or  ^^  cross-bill,"  and  by  way  of  estoppel,  appellant  said, 
that,  before  he  purchased  the  note  in  suit  from  the  payee 
thereof,  he  called  on  the  appellee  Archibald  McGinnis, 
and  the  appellee  Mary  Small's  decedent,  and  told  them 
he  was  about  to  purchase  said  note,  and  would  do  so,  if 
the  note  was  good  and  there  was  no  defence  thereto ;  that 
thereupon,  the  said  Archibald  and  said  decedent  informed 
the  appellant  that  the  note  was  good,  that  there  was  no 
defence  thereto,  and  that  it  would  be  paid  to  him,  if  he 
became  the  purchaser  thereof;  that  appellant,  relying 
upon  said  representations  and  statements  of  said  parties, 
and  believing  the  same  to  be  true,  and  by  reason  thereof, 
purchased  said  note ;  and  that,  at  and  before  his  purchase 
of  said  note,  appellant  was  wholly  ignorant  of  the  matters 
and  things  set  up  in  said  first  paragraph  of  appellees' 
answer,  and  had  no  knowledge  of  that  or  any  other  de- 
fence to  said  note. 

Appellees  demurred  to  the  second  and  third  paragraphs 
of  said  reply,  for  the  want  of  sufficient  facts  therein  to 
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constitate  a  teply^  bat  it  doee  not  appear  from  the  record 
that  this  demurrer  was  ever  decided  by  the  court  below. 

The  action  wa«  tried  by  a  jury  in  the  court  below,  and 
a  verdict  was  returned  for  the  appellant,  assessing  his 
damages  at  the  sum  of  one  hundred  and  sixty  dollars  and 
twenty  cents,  and  judgment  was  entered  by  the  court 
below,  on  the  verdict  of  the  jury.  Upon  written  causes 
filed,  appellant  moved  the  court  below  for  a  new  trial, 
which  motion  was  overruled  by  the  court,  and  to  this 
decision  appellant  excepted,  and  prayed  an  appeal  to  this 
court. 

The  appellant  has  assigned,  in  this  court,  the  following 
alleged  errors : 

^^  1st.  In  overruling  appellant's  demurrer  to  the  first 
paragraph,  or  ^  cross-bill,'  of  appellees'  answer ;  and, 

"  2d.     Overruling  appellant's  motion  for  a  new  trial." 

In  considering  the  first  alleged  error  and  the  questions 
thereby  presented,  it  is  exceedingly  difficult  to  reconcile 
the  decision  of  the  court  below,  in  overruling  appellant's 
demurrer  to  the  appellees'  *^  cross-bill,"  with  the  decision 
of  the  same  court  in  sustaining  the  demurrer  of  the  said 
James  Small  to  the  same  ^^  cross-bill."  One  or  the  other  of 
these  two  decisions,  it  would  seem,  must  be  wrong,  and 
perhaps  both  were  wrong,  though  the  latter  proposition 
is  one  that  is  not  now  in  the  case.  But  if  the  ^^  cross-bill," 
as  it  is  termed,  counting,  as  it  did,  upon  an  alleged  pared 
agreement  of  the  said  James  Small,  to  which  agreement 
tiie  appellant  was  not  a  party,  did  not  state  &cts  suffident 
to  constitute  a  "  cross-bill,"  or  to  entitle  the  appellees  to 
relief  as  against  said  James  Small,  it  is  difficult,  we 
might  say  impossible,  for  us  to  conceive,  how  or  why  the 
court  below  decided  that  said  ^  cross-bill "  did  state  facts 
suffioiait  to  constitute  a  ^^  cross-bill "  and  to  entitle  the  ap- 
pellees to  relief  as  against  the  appellant,  who  was  an  utter 
staranger  to  said  agreement.  The  appellees  ha^  filed  no 
brief  in  this  court  in  support  of  the  decisions  of  the  oourt 
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below,  in  their  favor,  and  therefore  we  can  only  conjeotore 
the  grounds  of  those  decisions. 

In  their  so-called  "  cross-bill,"  the  appellees  admitted  the 
execution  of  the  note  in  suit,  for  a  balance  due  on  a 
former  note,  and  because  the  said  former  note  had  been  so 
covered  over  with  credits,  endorsed^  thereon,  that  ^'  little  or 
no  unwritten  surface  for  that  purpose  "  remained  '^  for  the 
convenience  of  entering  credits  on."  And  the  appellees 
alleged,  that  the  said  former  note  had  been  given  to  the 
said  James  Small  for  a  balance  which  appeared  to  be  due 
him,  growing  out  of  certain  copartnership  transactions  be- 
tween him  and  the  appellee  Archibald  McGinnis,  and 
that  the  said  Small  then  and  there  agreed,  that,  if  the  said 
McGinnis  would  execute  his  note  for  said  balance,  he,  the 
said  Small,  would,  without  unnecessary  delay,  make  out  a 
copy  of  their  partnership  accounts  for  said  Archibald,  and, 
if  any  thing  was  found  wrong  or  overcharged  or  improp- 
erly charged,  that  the  same  should  be  corrected,  and  said 
former  note  promptly  corrected.  This  alleged  agreement 
of  the  said  James  Small  is  the  foundation  of  the  so-called 
^^  cross-bill,"  and  it  was  alleged  therein  that  tiiere  were 
overcharges  and  improper  charges  in  the  said  copartner- 
ship accounts,  as  kept  by  said  Small,  to  a  very  large 
amount,— specifically  pointing  them  out,— and  that  said 
Small,  although  often  requested,  had  wholly  failed  to  keep 
his  said  agreement  in  any  particular.  There  was  no  aver- 
ment in  the  so-called  ^^  cross-bill,"  that  the  note  now  in 
suit  was  executed  in  pursuance  or  upon  the  faith  of  the 
aforesaid  or  any  other  agreement  of  the  said  James 
Small ;  nor  was  there  any  averment  therein  that  the  ap- 
pellant had  any  notice  whatever  of  any  existing  equitiee 
in  favor  of  the  appellees,  or  either  of  them,  against  said 
note,  at  or  before  the  time  the  same  was  endorsed  to  him. 
And  there  was  no  averment  in  said  "  cross-bill,"  of  the 
insolvency  of  said  James  Small,  nor  was  any  other  reason 
assigned  therein  by  the  appellees  for  interjecting  their 
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alleged  counter-claim  against  said  James  Small  into  the 
appellant's  action  against  them. 

It  has  been  repeatedly  decided  by  this  court,  that  a 
single  pleading  can  not  be  permitted,  under  our  code  of 
practice,  to  perform  the  double  function  of  an  answer  and 
a  counter-claim,  and  that  it  must  be  either  an  answer,  era 
counter-claim,  and  that  it  cannot  be  both.  It  seems  to 
us,  from  the  averments  of  the  so-called  ^'  cross-bill "  in 
this  case,  that  it  was  intended  by  the  appellees  to  be,  and 
was,  a  counter-claim  against  the  said  James  Small,  the 
payee  of  the  note  in  suit.  It  would  seem,  indeed,  from  the 
demand  for  relief  in  said  counter-claim,  that  the  appellees 
wanted  the  court  below  to  apply  the  damages  they  might 
recover,  to  the  payment  of  the  note  in  suit,  ^'  and,  after 
paying  said  note,  that  said  Archibald  have  judgment  for 
the  residue."  Unless  the  said  cross-bill  stated  facts  suffi- 
cient to  constitute  a  valid  and  legal  counter-claim  against 
the  said  James  Small,  it  is  evident,  we  think,  that  it 
would  state  no  cause  of  counter-claim  against  the  appel- 
lant. In  other  words,  the  appellees'  counter-claim,  or 
"  croBs-biU,"  would  not  constitute  a  defence  to  appellant's 
action,  unless  it  stated  facts  sufficient  to  constitute  a  valid 
counter-claim  against  the  said  James  Small. 

But  the  court  below  decided,  and  we  think  correctly, 
upon  the  demurrer  of  said  James  Small,  that  the  so-called 
^^  cross-bill "  did  not  state  facts  sufficient  to  entitle  the  ap- 
pellees to  any  relief  against  said  Small.  This  decision 
must  have  been  based  upon  the  fact,  which  is  apparent 
upon  the  face  of  said  ^^  cross-bill,"  that  the  matters  stated 
therein  did  not  constitute  a  legal  counter-claim  against 
said  James  Small.  And  in  our  opinion  it  follows,  logic- 
ally and  legally,  from  said  decision,  that  the  said  so-called 
^^  cross-bill "  did  not  and  could  not  constitute  a  valid  and 
legal  counter-claim  against  the  appellant. 

We  hold,  therefore,  that  the  court  below  erred  in  over- 
ruling appellant's  demurrer  to  the  so-called  "  cross-bill " 
of  the  appellees. 


NOVEMBER  TERM,  1876.  881 

Bichardnoiiy  Adm'r  feted,  v.  The  State,  ex  rtL  Crow,  etc. 

Ab  this  decision  will  necessarily  bring  about  the  forma- 
tion of  other  issues,  and  a  new  trial  upon  these  issues  in 
the  court  below,  and  as  the  only  questions  presented  by 
the  second  alleged  error  may  not  arise  on  such  new  trial, 
we  need  not  consider  nor  decide  those  questifons  now. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  the  court 
below  to  sustain  the  appellant's  demurrer  to  appellees' 
"  answer  and  cross-bill,"  and  for  further  proceedings. 
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GvABDiAN  AND  Wabd. — Adion  en  Qvardian^B  Band, — Heading, — Breaches. 
— Joinder  of. — In  an  action  by  a  ward,  against  his  guardian,  npon  the 
latter's  bond,  for  several  di&rent  breaches  of  the  condition  thereof, 
they  may  all  be  joined  in  one  and  the  same  paragraph  of  complaint. 

Baxb. — Inetruetion  to  Jury. — Oonvertion, — On  the  trial  of  an  action  upon 
a  guardian's  bond,  for  alleged  conversion  of  his  ward's  estate,  it  is  error 
for  the  court  to  instruct  the  jury  trying  the  cause,  that,  if  such  guardian 
has  taken  "  notes,  for  money  belonging  to  his  ward,  payable  to  himself, 
in  his  own  name,  that,  in  law,  would  amount  to  a  conversion  of  his 
ward's  estate." 

Samb. — AUowanee  for  Services, — ^Where,  from  the  evidence  given  on  the  trial 
of  such  cause,  it  appears  that  such  guardian  is  entitled  to  no  allowance 
for  his  services,  as  such,  he  can  not  complain  of  an  erroneous  instruction 
to  the  jury,  by  the  court,  as  to  the  value  of  such  services. 

Same. — Measure  of  Damages, — Statutes  Oonstrmed. — ^The  measure  of  the  dam- 
ages that  may  be  recovered  in  an  action  upon  a  guardian's  bond  is  pre- 
scribed, not  by  section  163  (2  B.  S.  1S76,  p.  551)  of  the  act  of  June 
17th,  1852, ''  providing  for  the  settlement  of  decedents'  estates,"  etc.,  but 
by  clause  8  of  section  9  (2  B.  S.  1876,  p.  589)  of  the  act  of  June  9th, 
1852,  **  touching  the  relation  of  guardian  and  ward,"  and  is  ''  ten  per 
cent,  in  damages  on  the  whole  amount  of  estate,  both  real  and  personal, 
in  his  hands  belonging  to  such  ward." 

Same.— Section  18  (2  B.  S.  1876,  p.  592)  of  the  act  touching  the  relation  of 
guardian  and  ward  does  not  contemplate  that  section  168  of  the  act  pro- 
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vidl«g  for  the  settlement  of  deoedents'  ettates  shall  govern,  as  providing 
a  measure  of  damages,  in  suits  upon  a  guardian's  bond. 
Same. — Case  OvemUed. — In  so  far  as  Colhum  y.  The  StcUCf  ex  rd.,  etc.,  47 
Ind.  310,  recognizes  a  rule  different  from  that  recognized  herein,  as  to  the 
measure  oi  damages  in  a  suit  on  a  guardian's  bond,  it  is  overruled. 

From  the  Pike  Circuit  Court. 

J.  JS.  McCuUoughj  M  P.  Richardson  and  J.  H.  Miller^ 
for  appellants. 
J.   W.  Wilson,  G.  G.  Seily,  E.  A.  Ely  and  W.  H.  Dc- 

Wolfy  for  appellee. 

BiDDLB,  J. — Suit  by  the  State,  on  the  relation  of  Florence 
Crow,  by  her  next  friend,  Charles  W,  DeBruler,  against 
the  appellants,  who  are  the  representatives  of  Henry 
Gladish,  guardian  of  said  Florence,  and  his  sureties, 
founded  upon  the  guardian's  bond. 

Five  several  breaches  of  the  bond  are  assigned  in  the 
complaint,  and  to  which  several  motions  were  made  to 
require  the  appellee  to  paragraph  her  complaint,  and  to 
make  it  more  certain,  which  motions  were  overruled,  and 
exceptions  taken  to  the  rulings ;  all  of  which  may  be  dis- 
posed of  at  once,  by  saying  that  there  is  but  one  para- 
graph in  the  complaint,  and  that  it  is  sufficiently  certain. 

The  appellants  seem  to  think  that  each  breach  of  the 
bond  requires  a  separate  paragraph  of  the  complaint 
We  think  otherwise. 

The  appellants  severally  demurred  to  the  complaint,  each 
assigning,  as  ground  of  demurrer,  the  insufficiency  of  the 
facts  alleged  to  constitute  a  cause  of  action.  Their  de- 
murrers were  overruled,  and  exceptions  reserved,  but  no 
sufficient  ground  of  demurrer  has  been  pointed  out  in  the 
brief  of  appellants,  and  we  can  perceive  none.  Colbum  v. 
The  State,  ex  rely  etc.,  47  Ind.  810. 

The  appellants  answered,  the  appellees  replied,  issues 
were  joined,  a  trial  by  jury  had,  verdict  for  the  appellee, 
motion  for  a  new  trial,  causes  assigned,  motion  overruled, 
exceptions  taken,  judgment  on  the  verdict,  and  appeaL 
Ko  question  is  made  on  the  answers  and  replies. 


NOVEMBER  TERM,  1876.  888 

Bichurdflon,  Adm'r,  tiaLv,  The  State,  ex  rd,  Oow,  etc 

The  remaining  qaestionB  to  be  examined  all  arise  under 
the  motion  for  a  new  trial. 

The  appellants  object  to  the  fifth  instniction  given  by 
the  coart  to  the  jury,  which,  afber  stating  the  issue  to 
which  it  was  applicable,  is  as  follows : 

^^  If  he  [the  guardian]  took  notes  for  money  belonging 
to  hie  ward,  payable  to  himself,  in  his  own  name,  that,  in 
law,  would  amount  to  a  oonversion  of  his  warded  estate, 
as  it  is  the  duty  of  the  guardian  to  keep  the  funds  of  his 
ward,  as  well  as  all  notes  and  other  indeMednees  due  to 
the  ward,  s^arate  from  his  own  individual  business,  so 
that  it  can  be  ascertained  what  are  trust  funds  and  what 
are  not." 

We  can  not  hold,  if  a  guardian  takes  a  mote  for  money 
belonging  to  his  ward,  payable  to  himself,  in  his  own 
name,  tiaiat  the  act,  in  law,  amounts  to  a  convefrsion  of  the 
ward's  estate.  It  is,  at  most,  but  evidence  tending  to 
prove  a  conversion ;  and  this  is  as  far  as  the  court  should 
have  gone  in  the  instruction.  Theve  might  be  many 
cases  in  which  it  would  be  entirely  harmless,  and,  indeed, 
proper,  to  take  such  notes  in  the  name  of  the  guardian. 
In  all  such  cases,  the  rule  of  law  laid  down  by  the  court 
would  make  the  guardian  liable  in  every  instance,  for  the 
conversion  of  his  ward's  estate.  We  think  the  instruc- 
tion is  erroneous. 

The  teighth  instruction  is  in  the  following  words : 

^  In  determining  the  amount  you  will  allow  the  said 
Gladish  for  his  services,  as  such  guardian,  in  the  event 
you  find  for  the  plaintiff,  you  should  take  into  considera- 
tion the  amount  of  interest  he  had  charged  himself  with, 
the  rate  of  interest  he  could  reasonably  have  loaned  said 
funds  at,  from  time  to  time,--of  his  allowance  for  ser- 
vices  by  the  court,  up  to  the  time  of  his  death.  A  guar- 
dian who  had  loaned  and  collected  but  a  small  rate  of 
interest  for  his  ward,  ought  not  to  be  allowed  for  his 
services  as  much  as  a  guardian  who  loans  and  collects  for 
his  ward  a  good  rate  of  interest." 
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There  is  nothing  in  this  instruction,  we  think,  of  which 
the  appellants  can  complain.  The  evidence  tends  to  show 
that,  in  some  instances,  under  the  3d  clause  of  section  9, 
2  R.  8.  1876,  p.  590,  the  guardian  would  not  be  entitled  to 
any  allowance  for  services. 

The  tenth  instruction  is  as  follows : 

^^  In  the  event  you  shall  find  for  the  plaintifi^  the  meas- 
ure of  damages  would  be  the  amount  of  money  or  prop- 
erty converted  to  the  use  of  the  said  Gladish,  or  injury 
sustained  by  the  said  ward,  interest  on  the  money  retained 
by  him,  and  such  exemplary  damages  as  you  may  be 
willing  to  give,  under  all  the  circumstances  surrounding 
the  case,  and  ten  per  cent,  damages  on  the  aggregate  of 
the  foregoing  items,  not  exceeding  in  all,  as  before  stated, 
the  sum  of  ten  thousand  four  hundred  dollars." 

This  instruction  is  not  authorized  by  the  statute  (2  R. 
8.  1876,  p.  651,  sec.  168)  upon  which  we  suppose  it  is 
founded.  That  section  is  not  applicable  to  the  rule  of 
damages  on  the  bond  of  a  guardian.  The  3d  clause 
of  section  9  (2  B.  8.  1876,  p.  589)  prescribes  the  rule  of 
damages  in  a  suit  on  a  guardian's  bond,  namely,  ten  per 
cent,  on  the  whole  amount  of  the  estate,  both  real  and  per- 
sonal, in  his  hands  belonging  to  such  ward. 

8ection  13  of  the  same  act  enacts,  that, 

"Any  bond  given  by  any  guardian,  may  be  put  in  suit 
by  any  person  entitled  to  the  estate ;  and  such  suit  shall 
be  governed  by  the  law  regulating  suits  on  the  bonds  of 
executors  and  administrators." 

But  we  can  not  hold  this  as  embracing  the  rule  of  dam- 
ages declared  by  section  168,  above  cited.  The  Legislature 
has  seen  proper  to  prescribe  a  different  rule  of  damages 
for  the  breach  of  an  administrator's  or  executor's  bond, 
(sec.  163,  supruy)  from  that  prescribed  for  the  breach  of  a 
guardian's  bond,  (sec.  9,  supra^)  and  as  we  cannot  suppose 
that  they  intended  to  prescribe  two  different  rules  of 
damages  for  the  breach  of  a  guardian's  bond,  we  must 
adhere  to  the  rule  laid  down  in  the  act  touching  the  rela- 
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tion  of  guardian  and  ward,  rather  than  to  refer  it  to  the 
role  declared  in  the  act  providing  for  the  settlement  oi 
decedents'  estates.  The  case  of  CoUmm  v.  The  StatCy  ex 
rd.j  etCj  supruy  as  far  as  it  approves  the  rule  of  damages 
on  the  breach  of  a  guardian's  bond  therein  laid  down, 
is  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings. 


Thb  State,  ex  rbl.  Mabbitt,  v.  Smith. 

YBfUK. — Change  </. — BoBUardjf. — Bariia, — A  change  of   the  Tenue  of  a      148  22i| 
proeecution  for  bfutardj,  from  the  coantj  where  it  is  pending  for  triai, 
can  not  be  granted  on  an  application  and  affidavit  therefor,  hj  and  on  be- 
half of  the  relatriz,  she  not  being  a  party  to  snch  action. 

Query.    Can  a  change  of  yenne  in  snch  cause  be  graaled  npotk  an  appli- 
cation made  on  behalf  of  the  State  ? 

From  the  Madison  Circuit  Court. 

W.  B.  IHerse  and  H.  D.  Thompson^  for  the  State. 
M.  S.  Robinson  and  J.  W.  Lovetty  for  appellee. 

BiDDLB,  J. — ^Prosecution  for  hastardy,  against  the  ap« 
pellee.  He  was  found  guilty  before  a  justice  of  the 
peace.  In  the  circuit  court  he  was  found  guilty,  and  a 
new  trial  granted  to  him.  Upon  a  second  trial  in  the 
circuit  court,  he  was  found  not  guilty.  Before  the  last 
trial  the  relatrix  filed  the  following  afSdavit  for  a  change 
of  venue : 

''  Comes  now  Martha  J.  Mabbitt,  the  relatrix  in  this 

cause,  and  being  duly  sworn,  on  oath  says,  she  can  not 

have  a  fair  and  impartial  trial  of  the  above  entitled  cause, 

at  this  court,  in  Madison  county,  Indiana,  on  account  of 
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the  facts  that  the  defendant  has  an  undue  influence  over 
the  citizens  of  Madison  county,  Indiana,  and  that  an 
odium  attaches  to  this  applicant  in  [the]  cause,  on  account 
of  local  prejudice  in  said  county.  She  therefore  prays  for 
a  change  of  venue  in  this  cause/' 

The  motion  was  overruled,  and  exceptions  reserved. 

This  presents  the  sole  question  in  the  case,  viz. ;  Has 
the  relatrix  in  a  prosecution  for  bastardy  a  right  to  a 
change  of  venue,  under  the  affidavit  filed? 

In  the  act  regulating  the  practice,  the  court,  in  term, 
or  the  judge  thereof,  in  vacation,  may  change  the  venue 
in  any  civil  action,  upon  the  application  of  either  party, 
made  upon  affidavit,  showing  certain  causes.  2  R.  S. 
1876,  p.  116,  sec.  207. 

It  will  be  noticed  that  the  venue  may  be  changed 
*'upon  the  application  of  either  party;"  and  also  tiiat 
the  application  in  this  case  is  made  on  behalf  of  the  rela* 
trix.  We  have  decided  that  the  relatrix  is  not  a  party 
to  a  prosecution  for  bastardy.  JEx  parte  Haase^  50  Ind. 
149.  The  State  is  the  party  plaintiff;  the  relatrix  is  the 
witness.  It  follows,  therefore,  that  the  application  is  not 
made  within  the  terms  of  the  statute.  SvlUvan  v.  SuUi" 
van,  34  Ind.  868. 

By  common  law  the  parties  had  no  right  to  a  change 
of  venue.  Whether  we  have  any  statute  which  will  au- 
thorize a  change  of  venue  in  a  prosecution  for  bastardy, 
when  the  application  is  properly  made,  is  not  a  question 
before  us,  and  therefore  not  decided. 

The  judgment  is  affirmed,  with  costs. 
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PAxnnoN. — Aetum.'^A  proceeding  for  the  partition  of  lands  is  a  ''dvil 
action,"  within  the  meaning  of  the  term  as  used  in  section  84  of  the 
practice  act  of  this  State  (2  B.  a  1876,  p.  46.) 

Bouuosa, — Service, — By  Whom  to  U  lf(ide.-^Sendoe  of  a  summons  in  a 
ciyil  action  can  be  oMde  only  by  the  sheriff  to  whom  it  is  directed,  or 
by  his  deputy,  or,  in  case  of  the  absence,  interest  or  incapacity  of  such 
sherifi^  by  the  proper  coroner. 

BAMJL-SUEtnte  CbM<nced.— Section  292  of  the  practice  act  of  this  State  (2 
R  S.  1876,  p.  154,)  provides  only  as  to  the  mode  of  making  proof  of  the 
service  of  process^  and  not  as  to  how  or  by  whom  sach  service  shall  be 
made. 

Saxb.— Section  37  of  such  practice  act  (2  B.  S.  1876,  p.  49)  refers  to  the 
manner,  only,  of  service  of  summons,  and  not  to  the  person  by  whom  it 
may  have  been  made. 

Sams. — Jiiristiicfum.— Where  servine  of  summons  is  made  by  an  unauthor- 
ised person,  no  jurisdiction  of  the  person  so  served  is  thereby  acquired 
by  the  court. 

J9^MK. — AppeaL — Judgment — Supreme  OourL — ^A  defendant  against  whom  a 
judgment  has  been  rendered,  by  default,  in  the  circuit  court,  without 
having  first  acquired  jurisdiction  of  his  person,  may,  in  the  first  instance, 
appeal  to  the  Supreme  Court,  without  applying  to  such  dxcuit  oourt  to 
set  aside  such  judgment. 

Sake. — Judgment — I^artUion.  —  JVoefiee. — A  judgment  partitioning  lands 
can  not  be  reversed  in  part  and  affirmed  in  part,  but  the  entire  judgment 
must  be  set  aside,  if  reversed,  by  the  Supreme  Court 

From  the  Montgomery. Circuit  Court 

J.  McCabe  and  M.  D.  Whiter  for  appellants. 
T.  JET.  Bistine  and  A.  Thomson^  for  appellee. 

WoRDBN,  C.  J. — This  was  an  action  hj  the  a^>eUee, 
against  the  appellants,  for  the  partition  of  c^tain  real 
estate,  in  which  such  proceedings  were  had  as  that  judg- 
ment for  partition  was  entered,  commissioners  appointed 
to  make  partition,  report  of  commissioners  returned 
making  partition,  and  the  report  confirmed. 

Errors  are  assigned  in  the  names  of  the  defendants 
below ;  and,  among  other  things,  it  is  assigned  for  error 
that  the  court  below  neyer  obtained  jurisdiction  oyer  the 
defendants  below,  the  appellants  herein. 
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The  complaint  alleged  that  George  E.  Kyle  died  seized 
of  the  land  sought  to  be  parted,  and  that  one-third 
thereof  went  to  the  plaintiff,  his  widow,  and  the  two- 
thirds  to  twelve  children,  naming  them,  who  were  made 
defendants.  Among  the  twelve  children  were  James  F. 
Kjrle  and  John  W.  Kyle,  both  of  whom  appeared  to 
the  action.  Also,  Silas  F.  Kyle  and  Mildred  J.  Young, 
who  did  not  appear.  It  is  perhaps  unnecessary  to  en- 
quire whether  the  other  eight  were  properly  brought  into 
court,  as  they  have  filed  a  paper  in  the  cause,  asking  that 
the  appeal  be  dismissed  as  to  them.  James  F.  Young, 
who,  we  suppose,  is  the  husband  of  Mildred  J.  Young, 
signed  the  same  paper,  but  he  did  not  sign  it  on  behalf 
of  his  wife,  nor  did  he  ask  that  the  appeal  be  dismissed 
as  to  her.  He  was  a  party,  and  asked  that  the  appeal  be 
dismissed  as  to  himself. 

It  becomes  necessary  to  enquire,  therefore,  whether  the 
court  below  acquired  jurisdiction  over  Silas  F.  Eyle  and 
Mildred  J.  Young. 

The  record  sets  out  a  summons  in  the  cause,  directed  to 
the  sheriff  of  Montgomery  county,  and  commands  him  to 
summon,  among  others,  Silas  F;  Eyle  and  Mildred  J. 
Young.  Then  there  is  an  afiidavit  of  Luke  J.  Dickerson, 
who  is  not  claimed  to  have  been  the  sheriff  or  his  deputy, 
by  which  it  appears  that  Dickerson  served  the  summons 
on  Silas  F.  Kyle  and  Mildred  J.  Young,  among  others, 
by  reading  the  same  to  them,  at  said  county. 

Thir  is  all  the  evidence  there  is  in  the  record,  that  the 
court  acquired  jurisdiction  over  these  parties. 

The  appellee  claims  that  the  service  of  the  summons  by 
Dickerson  was  good.  We  are  of  opinion,  however,  that 
it  was  a  nullity,  and  gave  the  court  no  more  jurisdiction 
over  the  parties  than  if  it  had  not  been  served  at  all. 
The  statute  provides  that  the  "  sheriff*  shall  *  *  *  exe- 
cute all  process  directed  to  him  by  legal  authority,  either 
in  person  or  by  deputy,"  etc.    2  R.  S.  1876,  p.  18,  sec.  2. 

'^A  civil  action  shall  be  commenced  by  filing  in  the 
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*  office  of  the  clerk  a  complaint^  and  causing  a  summons  to 
issue  thereon ;  and  the  action  shall  be  deemed  to  be  com- 
menced from  the  time  of  issuing  the  summons ;  but,  as  to 
those  against  whom  publication  is  made,  from  the  time 
of  the  first  publication.  The  summons  shall  be  issued  by 
the  clerk,  under  the  seal  of  the  court,  and  directed  to  tbie 
sheriff/'  etc.    2  R.  S.  1876,  p.  46,  sec.  84. 

Thus  it  is  seen  that  a  summons  in  an  action  is  to  be  di- 
rected to  the  sheriff,  and  is  to  be  served  by  him,  either  in 
person,  or  by  deputy. 

'< Actions ''  are  brought  for  the  partition  of  lands.  2  B. 
8. 1876,  p.  257,  sec.  626. 

The  statute  provides  that  '^The  proof  of  the  service*  of 
any  process  issued  by  the  court,  or  of  any  notice  required 
to  be  served  upon  any  party,  shall  be  as  follows : 

'^  First.  If  served  by  the  sheriff,  his  certificate  thereof: 
^or, 

<^  Second.    By  any  other  person,  his  afiidavit  thereof;  or, 

^^  Third.  In  case  of  publication,  a  printed  copy,  with 
the  affidavit  of  the  printer,  his  foreman,  or  clerk,  or  of  any 
competent  witness. 

^^  Fourth.  The  written  admission  of  the  defendant 
The  affidavit  or  admission  must  state  the  time  and  plaoe 
of  service."    2  R.  8. 1876,  p.  154,  sec.  292. 

This  statute  does  not  authorize  the  service  of  a  sum- 
mons to  the  defendant  in  a  cause,  to  be  made  by  any 
other  person  than  the  sheriff  or  his  deputy.  There  are 
some  processes  and  some  notices  that  may  be  served  by 
the  party  or  any  other  person,  as  a  subpoena  (called  in 
the  statute  a  summons)  for  witnesses.  2  R.  8. 1876,  p. 
130,  sec.  229. 

The  statute  above  set  out  was  intended  to  provide  for 
the  mode  of  proof  of  service,  and  not  the  person  by  whom 
service  may  be  made.  In  cases  where  the  service  is  re- 
quired to  be  made  by  the  sheriff,  his  official  certificate  of 
service  is  required.  Where  the  service  may  be  made  by 
another  person,  his  affidavit  is.  sufficient. 
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Another  statutory  provision  has  been  cited,  viz. :  That' 
^  Ko  summons,  or  the  service  thereof,  shall  be  set  aside, 
or  be  adjudged  insufficient,  where  there  is  sufficient  sub- 
stance about  either  to  inform  the  party  on  whom  it  may 
be  served,  that  there  is  an  action  instituted  against  him 
m  court."    2  R.  8. 1876,  p.  49)  sec.  87. 

This  provision,  so  far  as  it  has  reference  to  servicd, 
Mearly  applies  to  the  manner  of  service,  and  not  to  the 
person  by  whom  it  is  made. 

It  was  not  intended  by  it  to  make  the  service  of  a  sum- 
ioaons,  by  any  one  who  might  assume  to  serve  it,  good,  if 
there  was  sufficient  substance  about  the  service  to  inform 
the  party  of  an  action  instituted  against  him  in  court. 

It  may  be  observed,  also,  that  provision  is  made  for  the 
discharge  of  the  duties  of  the  sheriff  by  the  coroner,  in 
cases  where  the  sheriff  is  interested,  absent  or  otherwise 
incapacitated  from  serving.    2  R.  S.  1876,  p.  20,  sec.  2. 

Where  the  party  to  be  served  is  a  non-resident  of  the 
Btate,  a  sheriff  having  no  official  authority  beyond  the 
limits  of  the  State,  the  summons  may  be  served  by  an- 
other person,  and  the  service  proved  by  his  affidavit.  2 
R.  8.  1876,  p.  60,  sec.  89.  But  that  is  not  this  case. 
Here,  the  service  was  made  in  Montgomery  county,  in 
this  State. 

We  think  the  court  acquired  no  jurisdiction  over  Silas 
F.  Kyle  or  Mildred  J.  Foung. 

But  it  is  claimed  by  the  appellee,  that,  conceding  a 
want  of  jurisdiction  over  these  persons,  they  can  not,  in 
the  first  instance,  appeal  to  this  court,  but  that  they  must 
first  have  applied  to  the  court  below  to  set  aside  the 
judgment.  We  are  aware  that  there  are  several  cases  to 
that  effect.  But  the  more  recent  rule  is,  that  where  the 
eourt  below  has  rendered  a  judgment  against  a  party, 
without  having  acquired  jurisdiction  over  him,  he  not 
having  appeared  to  the  action,  he  may  at  once  appeal  t6 
this  court,  without  having  applied  to  the  court  below  to 
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Bet  the  judgment  aside.  AbdU  v.  AbdU^  26  Ind.  287; 
Cochnower  v.  Cochnower^  27  Ind,  268. 

The  judgment  will  have  to  be  reversed,  and  we  see  no 
way  of  reversing  it  in  part  and  affirming  it  in  part. 

The  reversal  of  the  judgment  as  to  one  or  more  of  the 
parties  will  unsettle  the  whole  partition  and  require  ^ 
new  one  to  be  made. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings. 

P«dUon  lor  a  rehearing  o^ermled  at  the  Maj  Term,  1877. 


PBTXBfi  V.  LaNB  n  AL. 

LffTEBBOGATOBiEB  TO  JuRY. — Afktwen, —  UfMeriotiMly. — Where  to  a  pertinMil, 
direct  interrogatory,  put  to  the  jury  trying  a  cause,  they  return  an  uncer- 
tain or  doubtful  answer,  the  court  trying  such  cause  must,  on  motioa 
therefor,  made  before  the  diaoharge  of  such  jury,  inatmct  them  to  ralnra 
a  direct  and  certain  ansver. 

8amv. — Where  the  answer  to  an  interrogatory  is  in  other  respects  certain 
and  direct,  the  prefacing  or  adding  thereto,  by  the  jury,  of  the  phrase 
**  in  our  judgment,''  does  not  render  it  uncertain. 

fiAXB. —  Venire  de  Novo. — ^Where  the  answer  of  a  jury  to  a  pertinent,  direol 
interrogatory  is  uncertain,  a  motion  fot  a  semrt  de  ncvo  should  be  sustained. 

Prom  the  Boone  Circuit  Court. 

C.  C.  GcUvin  and  C  S.  Wesner,  for  appellant. 
elements  ^  WiUsy  B.  K.  Elliott  and  A.  C  Ayres^  for  ap- 
pellees. 

BiDDLE,  J. — The  appellees  allege  in  their  complaint  that 
they  were  the  owners  ot  a  saw-mill  in  Boone  county,  and 
were  engaged  in  manufacturing  lumber ;  that,  to  enable 
them  to  carry  on  their  business,  they  appointed  the  appeli 
lant  their  agent,  at  Whitestown,  Indiana,  to  receive,  hftn- 
dle,  ship,  and  sell,  for  the  appellees,  the  lumber  they  man- 
ufactured ;  that  by  the  terms  of  their  agreement,  appellees 
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were  to  deliver  lumber  to  the  appellant,  who  was  to  sell 
the  same  for  them  at  the  best  market  price,  to  furnish 
bills,  pay  expenses,  and  account  to  appellees  for  all  moneys 
remaining  in  his  hands,  which  he  received  for  lumber  sold 
for  them ;  that  under  the  above  contract,  between  the  Ist 
day  of  June,  and  80th  day  of  December,  1872,  they  fur- 
nished and  delivered  to  the  appellant,  at  Whitestown,  three 
hundred  and  fifty-seven  thousand  feet  of  poplar,  ash,  elm 
and  sycamore  lumber,  of  the  value  of  six  thousand  three 
hundred  and  thirty  dollars;  that  the  appellant  received 
and  sold  the  same,  and  received  therefor  six  thousand 
three  hundred  and  thirty  dollars,  of  which  he  accounted  to 
the  appellees,  for  the  sum  of  two  thousand  five  hundred 
dollars,  leaving  in  his  hands  three  thousand  eight  hundred 
and  thirty  dollars,  for  which  he  has  failed  to  account ; 
that  appellees  demanded  the  same  from  him,  and  that  he 
make  settlement  therefor,  furnish  bills,  etc.,  which  he  has 
wholly  refused  to  do.    Wherefore,  etc. 

There  are  three  other  paragraphs  in  the  complaint,  which 
need  not  be  set  out ;  nor  need  we  state  the  answers  and 
replies,  as  no  question  is  made  upon  the  pleadings.  Issues 
were  joined,  a  trial  by  jury  had,  a  verdict  for  the  appellees 
returned,  with  special  interrogatories  and  answers,  among 
the  latter  of  which  were  the  following : 

'^2.  What  amount  ot  lumber  did  plaintifis  furnish 
defendant  at  Whitestown,  Indiana,  from  the  1st  day  of 
June,  1872,  to  December  80th,  1872  ? 

"Answer.     Can't  say,  definitely. 

"6.  What  amount  of  lumber  did  plaintifis  furnish 
defendant  from  the  80th  of  December,  1872,  to  June  1st, 
1878? 

"Answer.    Can't  say,  definitely. 

"11.  What  amount,  per  one  thousand  feet,  did  the 
defendant  receive  for  the  lumber  furnished  him  by  the 
plaintifis  during  the  year  1872  ? 

"Answer.    Can't  say,  definitely. 

"18.    What  amount  has  he  failed  to  account  for? 
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<^ Answer.  In  our  judgment,  eleven  hundred  and  sixty- 
six  dollars. 

'^  15.  Did  plaintiffs  sell  fifty-two  thousand  feet  of  ash 
lumber  to  defendant,  during  the  year  1878  ? 

^^Answer.    Yes,  ash  and  oak." 

After  the  return  of  the  verdict,  and  before  the  jury 
were  discharged,  the  appellant  moved  the  court  to  instruct 
the  jury  to  definitely  answer  the  above  interrogatories; 
but  the  court  ^^  having  received  a  response  from  the  jury 
that  the  foregoing  is  their  verdict,  and  their  answers  to 
the  interrogatories  propounded,"  overruled  the  motion, 
and  the  appellant  excepted. 

The  answer  to  interrogatory  thirteen,  we  think  is  suf- 
ficiently plain.  It  amounts  to  finding  the  sum  as  stated. 
The  words,  "  in  our  judgment,"  do  not  render  it  uncer- 
tain or  doubtful.  But  the  answers  to  interrogatories  two, 
six,  eleven  and  fifteen,  are  insufiicient.  The  questions 
were  direct  and  pertinent  to  the  issues.  The  jury  were 
as  much  bound  to  answer  them  as  they  were  to  render  a 
general  verdict ;  and  it  was  the  duty  of  the  court,  under 
the  motion,  to  require  them  to  give  a  plain  and  direct 
answer  to  each  interrogatory,  unless,  upon  due  considera- 
tion, they  could  not  agree.  This  practice  is  well  settled. 
BunHnv.  Bose^  16  Ind.  209 ;  Bosser  v.  Barnes^  16  Ind.  502 ; 
Nohle  V.  Enosy  19  Ind.  72 ;  Noakes  v.  Morey^  80  Ind.  108 ; 
Sage  v.  Brcwriy  84  Ind.  464 ;  MaxweU  v.  Boyne^  86  Ind. 
120 ;  Beeves  v.  Plough^  41  Ind.  204 ;  Hopkins  v.  Stanley ^  48 
Ind.  558 ;  Bowell  v.  Kleiny  44  Ind.  290 ;  Bradley  v.  Bradley y 
46  Ind.  67 ;  Bowman  v.  Phillips^  4^1  Ind.  841. 

For  these  defects  in  the  answers  to  the  interrogatories, 
the  appellant  moved  the  court  for  a  venire  de  novOj  which 
the  court  denied,  and  the  appellant  excepted.  This  ruling 
is  erroneous.  The  Cincinnati,  etc.,  B.  B.  Co.  v.  Washburn^ 
26  Ind.  269 ;  Marcus  v.  Tlie  State,  26  Ind.  101 ;  Trout  v. 
West,  29  Ind.  51 ;  McMfresh  v.  Guard,  82  Ind.  408 ;  Pea 
V.  Pea,  85  Ind.  887 ;  Voter  v.  Lewis,  86  Ind.  288 ;  Qulick 
V.  Conndyj  42  Ind.  184. 
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The  judgment  is  reversed,  with  costB,  and  cause  re- 
manded for  further  proceedings. 


Wilson  v.  Vance,  Adm'b'x. 
184  m 

55  m         Nunc  Pbo  Tukc  EirrBY.-r-O^  of. — Beeord.— The  office  of  a  ntme  pro  htnc 
entry  la^  to  caase  to  be  entered  of  record,  at  a  subeeqnent  term,  some  ac- 
tion had  in  a  cauae,  but  omitted  from  the  record,  at  a  prior  term ;  not  to 
enter,  now  for  then,  something  occurring  only  at  the  subsequent  term. 
New   TRiAif— Grass  For,-- When    Faed—StattUary  IUquirement.—  Waher 

1^  ^st  ^' — Pi^fiic^ice. — ^If,  at  the  term  when  a  motion  for  a  new  trial  is  made,  the 

court,  without  objection  from  the  party  opposing  such  motion,  grant  time 
until  the  fintday  of  the  next  term,  to  file  written  causes  for  such  motion, 
such  party  will  be  deemed  to  have  waived  the  statutory  requirement 
that  such  causes  must  be  filed  at  the  time  such  motion  is  made,  and  to 
have  acquiesced  in  such  extension. 

Sakel — Gbitset  FUed  too  Laie. — Where  such  extension  has  been  so  granted 
and  acquiesced  in,  the  filing  of  such  causes  at  a  day  subsequent  to  the 
time  fixed,  to  which  the  opposite  party  objects,  is  too  late,  unless  such 
causes  were  discovered  after  the  term  at  which  such  motion  was  made. 
6amb.— iSkatufe  Oorutrued.— -Words  cmd  PftroMs.— The  word  "decision,"  ss 
used  in  section  354,  (2  R.  S,  1876,  p.  183)  refers  to  the  finding  of  facts 
in  a  cause  tried  by  the  court. 

From  the  Hendricks  Circuit  Court. 

J.  Buchanan^  J.  JE.  McDonald^  J.  M.  BvJder^  F.  B.  Mc- 
Donald and  G.  C.  Butler^  for  appellant. 

S.  Claypoolj  H.  C.  NewcomA  and   W.  A.  KetcharOj  for 

appellee. 

WoBPSN,  C.  J. — Action  by  the  appellee,  against  the  ap- 
pellant.   Judgment  for  plaintifi'. 

'So  questions  arise  here,  except  such  as  are  involved  in 
a  motion  for  a  new  trial. 

The  record  shows  the  following  facts : 

At  the  September  term,  1878,  of  the  court  below,  the 
cause  was  submitted  to  the  court  for  trial,  the  evidence 
heard,  and  day  given  for  argument. 
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Afterwards,  at  the  November  term^  1878,  viz.,  on  the 
18th  day  of  December  of  that  year,  and  the  24th  jurid- 
ical day  of  the  term,  the  court  found  for  the  plaintiff 
and  assessed  her  damages.  ^^  Thereupon,"  says  the  record, 
<'  the  defendant  moves  the  court  for  a  new  trial  in  this 
cause,  and  is  given  until  the  first  day  of  the  next  term  of 
this  court  to  prepare  and  file  his  reasons  for  a  new  trial.'' 
This  action  of  the  court  does  not  seem  to  have  been  ob* 
jected  or  excepted  to  by  the  plaintiff  below. 

Afterwards,  on  the  5th  juridical  day  of  the  February 
term,  1874,  the  next  term  after  that  at  which  the  proceed- 
ings last  stated  were  had,  the  court,  on  motion,  caused  an 
entry  to  be  then  made,  as  of  the  preceding  term,  giving 
the  defendant  until  the  6th  juridical  day  of  the  then 
present  term  to  prepare  and  file  his  causes  for  a  new  trial. 
To  this  the  plaintiff  below  excepted. 

The  nunc  pro  tunc  entry  thus  made  does  not  profess  to 
be  an  entry  of  what  was  really  ordered  at  the  previous 
term,  but  not  then  entered.  It  was  an  order  made  at  the 
time  it  was  entered,  but  ordered  to  be  entered  as  of  the 
previous  term. 

The  ofiice  of  a  nunc  pro  tunc  entry  is,  to  make  a  record 
of  what  was  previously  done,  but  not  then  entered ;  not 
tp  make  an  order,  now  for  then,  but  to  enter,  now  for  then, 
an  order  previously  made. 

The  bill  of  exceptions  states  the  matter  as  follows : 

^^  The  parties  come  by  counsel,  and  the  court  orders  a 
nunc  pro  tunc  entry  to  be  made,  of  this  date,  changing  the 
entry  heretofore  entered  in  this  cause  on  the  18th  day  of 
December,  1878,  being  the  24th  juridical  day  of  the  No- 
vember term  of  said  court,  so  as  to  allow  the  defendant 
until  the  6th  day  of  the  present  term  of  this  court,  to  file 
his  reasons  in  support  of  his  motion  for  a  new  trial, 
which  entry  is  in  the  words  and  figures  following,"  etc. 

On  the  6th  day  of  the  term  the  defendant  filed  his 
written  motion  for  a  new  trial,  with  the  causes  therefor, 
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bat  the  plaintiff  objected  to  the  filing  thereof;  his  objec- 
tion, however,  wad  overruled,  and  he  again  excepted. 

The  motion  was  subsequently  overruled,  and  judgment 
entered  on  the  finding. 

It  is  not  claimed  that  any  of  the  causes  for  a  new  trial 
were  discovered  after  the  term  at  which  the  finding  was 
had,  and  the  question  arises,  whether  the  causes  for  a  new 
trial  were  filed  in  time. 

The  statute  provides,  that  ^'  The  application  for  a  new 
trial  must  be  made  at  the  term  the  verdict  or  decision  is 
rendered." 

"The  application  must  be  by  motion,  upon  written 
cause,  filed  at  the  time  of  making  the  motion."  2  R.  8. 
1876,  p.  183,  sees.  354-855. 

The  term  "  decision,"  as  used  in  the  above  statute,  is 
clearly  used  in  the  sense  of  finding  upon  the  facts,  where 
the  cause  is  tried  by  the  couriL^y^s  the  motion  is  to  be 
Imade  at  the  term  at  which  the  verdict  or  decision  is  ren- 
dered, and  as  the  causes  are  to  be  filed  at  the  time  of 
making  the  motion,  it  follows  that  they  must  be  filed  at 
that  term.  The  statute  is  imperative,  and  the  court  can 
not  grant  time  beyond  the  term  against  the  consent  of 
the  parties.    Krutz  v.  Craig y  53  Ind.  561. 

Doubtless,  the  parties  might  agree  upon  an  extension  of 
time,  as  they  may  waive  any  right  to  which  they  are  by 
law  entitled.  And  where  an  order  is  made  for  an  exten- 
sion of  time,  as  in  this  case,  until  the  first  day  of  the 
next  term  of  the  court,  without  objection,  the  parties 
should  perhaps  be  deemed  to  consent,  because  they  do 
not  object,  thereto. 

~  Assuming  that  the  appellee  consented,  because  she  did 
not  object,  to  the  giving  of  time  until  the  first  day  of  the 
February  term,  1874,  of  the  court,  the  record  shows  that 
she  did  not  consent  to  any  further  extension.  The  first 
day  of  that  term  of  the  court  came,  and  the  causes  were 
not  filed.    The  court  could  not,  by  an  order  then  made, 
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entered  nunc  pro  tuncy  extend  the  time  previously  given, 
over  the  objection  of  the  appellee. 

The  causes  were  filed  too  late,  and  no  question  is  before 
UB,  arising  on  the  motion  for  a  new  trial. 

The  judgment  below  is  affirmed,  with  costs. 

Petitioii  for  a  rehearing  overrnled  at  the  May  Term,  1877. 


StORBT  BT  AL.  V.  ErBWSON  BT  AL. 


65  89r 
141  818 
149     93 


Tbideb. — CondUUm, — JVomusory  NoU. — IhyaUe  in  Bank. — A  tender  of  the 
amount  due  upon  a  promiaaory  note  payable  in  a  bank  of  this  State, 
made  upon  the  condition  that  such  note  shall  be  surrendered,  is  suffi- 
cient. 

QuEBT. — Does  such  condition,  attached  to  a  tender  of  the  amount  due  upon 
such  an  instrument,  not  so  payable,  render  the  tender  insufficient? 

Same. — Dd)t  Secured  by  Mortgage, — SatitfaHion. — A  tender  of  the  amount 
due  upon  a  promissory  note  secured  by  a  mortgage  on  real  estate,  made 
upon  the  condition  that  such  mortgage  shall  be  released  or  cancelled, 
is  insufficient. 

8am& — SUiJbUe  Ckmtitrued, — Section  5  of  "An  act  concerning  mortgages," 
approved  May  4th,  1852,  (2  B.  S.  1876,  p.  333)  requiret  a  mortgagee  of 
lands  to  enter  satisfaction  thereof  only  upon  his  having  received,  not  a 
tender,  merely,  but,  full  payment,  of  the  debt  secured  thereby. 

From  the  Marion  Superior  Court. 

G.  W,  .Richardson  and  L.  H.  Riehardsonj  for  appellants. 
E.  A.  ParkeVy  for  appellees. 

BiBBLE,  J. — On  the  Ist  day  of  December,  1878,  Mary 
C.  Henderson,  and  James  M.  Henderson,  made  their  joint 
promissory  note,  payable  seven  months  after  date,  to 
Harrison  Owens  and  Narcissus  Owens,  for  five  hundred 
dollars,  with  interest,  negotiable  and  payable  at  Fletcher 
k  Sharpe's  bank,  in  Indianapolis,  without  relief,  etc.,  and 
at  the  same  time  executed  a  mortgage,  conveying  to  the 
payees  of  the  note  a  certain  tract  of  land  therein  described, 
to  secure  payment  of  the  note.    Harrison  Owens  endorsed 
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the  note  and  mortgage,  in  writing,  and  Narcissus  Owens 
assigned  the  same,  by  delivery,  to  John  W.  Moore,  who 
endorsed  the  same  to  the  appellants.  Afterwards,  on  the 
1st  day  of  July,  1874,  Mary  C.  Henderson  and  James  M. 
Henderson  sold  and  conveyed  the  lands  described  in  the 
mortgage  to  Amos  D.  Krewson  and  Datus  E.  Myers,  who, 
as  a  part  of  the  purchase-money,  assumed  the  payment 
of  the  note  made  by  the  Hendersons  to  the  Owens,  secured 
by  th^  mortgage  on  the  same  lands.  The  appellants 
brought  this  suit  to  recover  upon  the  note,  and  to  fore- 
close upon  the  mortgage,  making  Krewson  and  Myers, 
and  Narcissus  Owens,  who  had  assigned  the  note  and 
mortgage  merely  by  delivery,  defendants  to  their  com* 
plaint. 

Krewson  and  Myers  answered,  admitting  the  note  and 
mortgage,  and  that  they  had  purchased  the  land,  and 
assumed  the  payment  of  the  note;  alleging  that  they 
made  certain  payments  on  the  note,  and  on  the  2l6t  day 
of  November,  1874,  called  upon  the  appellants  to  pay 
them  the  balance  due,  and  were  informed  by  them  that 
the  balance  due  on  the  note  was  two  hundred  and  thirty- 
three  dollars  and  forty-eight  cents ;  and  that,  thereupon, 
at  the  same  time  and  place,  these  defendants  counted  out 
and  handed  to  these  plaintiffs  the  said  sum  of  two  hun- 
dred and  thirty-three  and  tW  ($233  ■^)  dollars,  in  full 
payment  and  satisfaction  of  said  note  and  mortgage ;  that 
plaintiffs  then  and  there  took  said  money,  handed  them 
by  defendants,  counted  the  same,  and  remarked  to  the 
defendants  that  it  was  all  right  and  satisfactory,  and  they 
would  accept  the  same  in  payment  of  said  note  and  mort- 
gage. Defendants  then  and  there  demanded  the  surrender 
of  said  note,  and  the  cancellation  of  said  mortgage ;  where- 
npon  the  plaintiffs  offered  to  surrender  said  note,  but^ 
wrongfully,  fraudulently,  for  the  purpose  of  oppressing 
these  defendants  by  the  bringing  of  this  suit,  refused  to 
cancel,  or  have  cancelled,  said  mortgage ;  the  defendants 
then  reserved  iixe  said  money  in  their  own  possession, 
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making  the  same  a  tender  to  said  plaintiifs  for  said  pay- 
ment of  said  note  and  mortgage,  and  cancellation  of  the 
same.  That  said  money  was  good  and  lawfdl  legal  tender 
money  of  the  Government  of  the  United  States,  denomi- 
nated "  legal  tender,"  or  treasury  note,  currency.  That 
these  defendants  now  come  and  in  open  court  continue 
to  make  said  tender,  and  do  now  so  tender  said  sum  of 
money,  to  wit,  the  sum  of  two  hundred  and  thirty-three 
and  1^  ($288  ■^)  dollars,  which  sum  they  have  paid  into 
court  for  the  benefit  of  plaintiffs,  and  the  satisfaction  of 
said  note,  and  the  cancellation  of  said  mortgage,  as  here- 
tofore tendered.  That  from  the  time  of  said  foremen- 
tioned  tender,  continually  and  constantly,  these  defendants 
have  held  said  money  subject  to  the  order  of  the  plaintiffs, 
and  for  the  payment  of  said  debt  and  cancellation  of  said 
mortgage,  until  the  time  of  depositing  said  money  with 
the  clerk  of  the  court,  which  is  evidenced  by  the  receipt 
of  the  said  clerk  hereto  attached  and  made  a  part  hereof, 
all  of  which  fttcts  were  well  and  truly  known  to  the  plaln- 
tiflfe  at  the  time  of  bringing  said  suit.    Wherefore,  etc. 

A  demurrer,  alleging  the  insufficiency  •  of  the  fsbCts 
stated,  was  overruled  to  this  answer,  and  exceptions  re- 
served. The  proceedings,  which  need  not  be  any  farther 
stated,  resulted  in  a  judgment  for  the  appellants,  against 
the  appellees,  for  the  sum  tendered,  in  the  custody  of  the 
clerk,  and  for  the  costs,  against  the  appellants  and  in  favor 
of  the  appellees. 

Was  the  tender,  made  upon  che  condition  that  the 
appellants  should  cancel  the  mortgage,  sufficient?  This 
is  the  decisive  question  in  the  case.  In  all  other  respects 
the  tender,  as  alleged  in  the  answer,  is  good. 

The  appellees  insist  that  they  had  the  same  right  to 
demand  the  cancellation  and  satisfaction  of  the  mortgage 
from  the  appellants,  as  the  makers  of  the  note  had  to 
demand  the  same  from  the  payees  and  mortgagees,  in 
case  the  note  had  been  paid  by  them ;  that  the  payment 
of  the  note,  its  surrender,  and  the  cancellation  of  the 
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mortgage,  were  simultaneous  acts,  neither  of  which  could 
be  demanded  without  the  performance  of  the  other ;  and 
cites  us  to  Story  on  Promissory  Kotes,  sections  106  and 
107,  and  the  notes  thereto.  Neither  Mr.  Story,  nor  the 
notes,  nor  the  authority  cited,  support  the  appellees,  any 
farther  than  as  to  the  surrender  of  the  promissory  note 
upon  tender  of  payment  being  made.  They  say  nothing 
about  the  cancellation  of  a  mortgage. 

When  mutual  acts  are  to  be  done  by  two  parties,  at  the 
same  time,  and  the  right  of  each  depends  upon  the  per- 
formance of  the  other,  either  may  tender  his  part  of  the 
performance,  upon  the  condition  that  the  other  performs 
his  part;  and  neither  is  compelled  to  perform  his  part 
unless  the  other  performs  his  part,  also ;  as  when  land  is 
bargained  and  sold,  to  be  conveyed  upon  payment  of  the 
purchase-money.  In  such  a  case,  neither  can  be  com- 
pelled to  perform  his  part  of  the  agreement,  except  on 
performance  by  the  other  of  his  part;  that  is,  the  vendee 
can  not  demand  the  conveyance  without  tendering  the 
purchase-money;  and  the  vendor  can  not  demand  the 
purchase-money  without  tendering  the  conveyance ;  and 
either  may  make  a  good  tender  to  the  other,  upon  the 
condition  that  he  will  perform  his  part  of  the  agreement. 

But  when  one  party  is  to  perform  an  act,  whose  right 
does  not  depend  upon  any  act  to  be  performed  by  the 
other  party,  the  tender  must  be  without  condition,  aa 
when  money  is  to  be  paid  without  condition.  The  current 
of  authorities — ^indeed,  we  believe  it  to  be  quite  uniform 
— ^holds  that  the  party  bound  to  pay  the  money  can  not 
make  a  good  tender  upon  the  condition  that  the  party  to 
whom  the  money  is  to  be  paid  shall  give  him  a  written 
receipt  therefor;  and  in  the  case  of  a  non-commercial 
promissory  note,  the  authorities  are  in  conflict,  whether 
a  good  tender  can  be  made  upon  the  condition  that  the 
note  shall  be  surrendered ;  but  in  the  case  of  commercial 
paper,  the  authorities  seem  to  be  uniform,  that  a  tender 
upon  condition  that  the  paper  shall  be  surrendered,  is 
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goody  becaase  such  paper  might  be  put  in  circulation, 
after  payment,  and  innocent  parties  become  liable ;  not 
BO,  however,  with  non-commercial  paper;  after  payment 
by  the  maker,  it  becomes  harmless,  as  against  him,  wher- 
ever it  may  go.  A  tender,  to  be  good,  must  not  be  upon 
any  condition  prejudicial  to  the  party  to  whom  it  is  made. 

The  mortgage  is  merely  the  incident  to  the  note.  The 
payment  or  satisfaction  of  a  note  secured  by  a  mortgage 
is  a  full  and  complete  discharge  of  the  mortgage.  Ac- 
cording to  the  rules  above  expressed — and  we  believe 
they  are  correct  and  well  sustained  by  authority — ^the 
answer  we  are  considering  is  insufficient  as  to  the 
averment  of  tender.  The  acceptance  of  the  money,  as 
alleged,  and  the  surrender  of  the  note,  operated  as  a  com- 
plete legal  discharge  of  the  mortgage  by  which  the  pay- 
ment of  the  not^  was  secured,  as  much  so  as  if  it  had 
been  surrendered  with  the  note,  released  upon  the  record, 
or  actually  cancelled.  The  appellees  had  no  right  to  de- 
mand a  cancellation  of  the  mortgage  as  a  condition  to  the  / 
tender, — ^it  would  in  no  way  have  strengthened  their  right 
nor  placed  them  in  any  better  legal  status — for  the  sur- 
render of  the  note,  upon  its  payment,  worked  the  de- 
struction of  all  legal  vitality  in  the  mortgage.  Armstrong 
V.  Murphy y  2  Ind.  601 ;  Sherman  v.  Sherman^  8  Ind.  387 ; 
Ledyard  v.  Chopin,  6  Ind.  820 ;  Francis  v.  Porter,  7  Ind. 
218 ;  Bickle  v.  Beseke,  28  Ind.  18 ;  Lynch  v.  Jennings,  48 
Ind.  276 ;  Rose  v.  Duncan,  49  Ind.  269 ;  BooseveU  v.  The 

BvlFs^Head  Bank,  45  Barb.  679.  '''^ "^^"^ ' 

'^W5"tti»k  a  demand  to  cancel  the  mortgage,  as  a  con- 
dition of  the  tender,  is  not  different  in  principle  from 
demanding  a  receipt  as  a  condition  to  the  payment  of 
money. 

It  would  be  the  duty  of  the  appellants,  after  '^  having 
received  full  payment  of  the  sum"  secured 'by  the  mort- 
gage, to  ^'  enter  satisfaction  on  the  margin  or  other  proper 
place  in  the  record  of  such  mortgage,"  according  to  seo- 
VoL.  LV.— 26 
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tiou  5,  2  R.  S.  1876,  p.  884;  but  they  could  not  be  re- 
quired  to  do  so,  merely  upon  a  tender  of  the  amount,  as  a 
condition  to  their  right  to  receive  the  money.  The  section 
cited  would  not  bear  such  a  construction. 

The  judgment,  a£  to  the  costs  below,  is  reversed,  with 
costs  here ;  cause  remanded,  with  instructions  to  proceed 
according  to  this  opinion. 


Patterson  bt  al.  v.  Ransom. 

WfiX. — Law  of  Flaee, — ^Thoagh  the  last  will  of  a  testator  may  have  been 
executed  and  attested  in  another  State,  jet,  if  he  die  while  domiciled  in 
this  State,  the  law  of  the  latter  must  be  applied  by  her  courts  in  deter- 
mining: whether  such  will  has  been  duly  executed. 

Same. — ExeeaHon  </. — Attesting, — Tnieniion  t>f  TetttUor. — Parol  Evidence  of, — 
The  execution  of  his  last  will,  by  the  testator,  having  been  attested  by 
but  one  witness,  such  testator  afterwards,  at  a  difierent  place,  and  in  the 
absence  of  such  witness,  executed  an  endorsement  upon  the  back  of  such 
will,  reading,  ''The  within  is  the  basis  on  which  I  desire  to  have  my 
affairs  disposed  of,  should  no  other  will  be  made  by  me,"  which  endorse- 
ment was  attested  by  another  witness,  to  whom  its  contents  had  been 
made  known,  and  the  signatures  to  such  will  exhibited,  by  such  testator. 

Held,  in  an  action  to  contest  the  validity  and  resist  the  probate  of  such 
will,  that  it  had  not  been  executed  according  to  law  and  is  therefore  in- 
valid. 

Hdd,  also,  that  it  can  not  be  established  by  parol  evidence,  that  the  signa- 
ture of  such  witness,  to  such  endorsement,  was  intended  by  the  testator, 
and  executed  by  st^ch  witness,  as  an  attesting  of  such  will. 

From  the  Floyd  Circuit  Court. 

J.  H.  Stotsenburg  and  J.  C.  Latimer ^  for  appellants. 
G.  V.  Howk,  W.  W.  Taley,  C.  Baker,  0.  B.  Hard  and 
A.  W.  Hendricks,  for  appellee. 

WoRDBN,  C.  J. — This  action  was  brought  by  the  appel- 
lee, the  widow  of  Hyatt  C.  Ransom,  deceased,  against 
the  appellants,  to  contest  the  validity  and  resist  the  pro- 
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bate  of  the  supposed  last  will  of  said  deceased,  on  the 
ground  that  the  same  had  not  been  duly  executed.  There 
was  a  trial  of  the  cause  by  the  court,  resulting  in  a  find- 
ing that  the  supposed  will  had  not  been  duly  executed, 
and  judgment  accordingly. 

The  appellants  make  no  question,  here,  except  that 
arising  on  the  motion  for  a  new  trial. 

The  supposed  will  need  not  be  set  out,  as  the  sole 
question  presented  is,  whether  it  was  duly  executed.  It 
was  signed  and  attested  as  follows : 

"  Signed  at  Franklin,  Tenn.,  March  11th,  1868. 

"  H.  C.  Ransom, 

"  Witness,  «  Captain  A.  Q.  M.,  XJ.  S.  Army."  * 

"  C.  F.  Wood." 

It  was  admitted  upon  the  trial  ot  the  cause,  that  Charles 
F.  Wood,  whose  name  appears  aa  C.  F.  Wood,  under  the 
word  '*  witness"  in  the  paper,  signed  the  paper,  in  the 
presence  of  Ransom,  at  his  request,  on  March  11th,  1868, 
at  Franklin,  Tennessee ;  that,  at  the  time  of  executing 
the  writing,  Ransom  declared  the  same  to  be  his  will ; 
that  he  was  then  and  there  of  sound  mind  and  competent 
to  devise  his  property,  and  not  under  coercion;  that 
Wood  signed  as  such  witness,  after  Ransom  signed,  and 
that  the  writing  was  all  in  the  handwriting  of  said  Hyatt 
C.  Ransom. 

On  the  back  of  the  will  was  the  following  endorsement, 
viz.: 

«  Flint,  Mich.,  Oct.  21st,  1867. 

"  The  within  is  the  basis  on  which  I  desire  to  have  my 
affairs  disposed  of,  should  no  other  will  be  made  by  me. 

"  H.  C.  Ransom, 

"Witness,  "Br'v't.  Lt.  Col.  and  Q.  M." 

"F.F.Hyatt." 

As  F.  F.  Hyatt  was  the  only  witness  who  explained  the 
endorsement  on  the  back  of  the  will,  we  set  his  evidence 
out  in  full.  He  said,  in  answer,  as  we  suppose,  to  ques- 
tions propounded : 


i 
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"  My  name  is  Ferris  F.  Hyatt.  I  was  born  in  1826.  I 
reside  in  Flint,  Michigan.  I  supervise  my  own  business 
affairs,  and  am  president  of  The  First  National  Bank  of 
Flint.  I  knew  Hyatt  C.  Ransom,  from  the  time  I  was 
three  years  old.  From  that  time,  he  was  kept  at  my 
father's  house,  until  he  went  to  West  Point,  at  the  age  of 
twenty-one  years.  I  saw  him  last  in  life  in  September, 
1872,  at  St.  Paul,  Minnesota.  He  was  then  an  officer  in 
the  United  States  army,  in  the  quartermaster's  depart- 
ment. I  have  seen  this  will  before  (looking  at  the  will). 
It  is  in  his,  Colonel  Ransom's,  handwriting,  is  signed  by 
him,  and  by  C.  F.  Wood  as  witness.  I  saw  it  in  Decem- 
ber, 1863.  My  signature  is  on  the  back  of  that  paper.  It 
was  put  there  on  October  21st,  1867,  at  my  office,  in  Flint, 
Michigan,  at  the  request  of  Hyatt  C.  Ransom,  and  in  his 
presence.  There  was  nobody  else  there.  I  had  then  had 
it  in  my  possession  from  its  date.  He  wrote  the  endorse- 
ment, signed  it  and  wished  me  to  witness  it.  Before  I 
endorsed,  I  had  seen  both  the  signatures  to  the  will.  He 
called  my  attention  to  the  fact,  that,  in  signing  this  en- 
dorsement, I  was  witness,  not  only  to  the  endorsement, 
but  to  the  will.  He  opened  the  will  and  tapped  where  his 
signature  was.  I  had  told  him  maybe  the  will  would  not 
be  valid  with  one  witness.  He  was  then  of  sound  mind, 
and  under  no  coercion.  In  October,  1868, 1  sent  this  will 
to  Elmira,  New  York,  to  him,  by  his  directions.  I  found 
it  at  Jeffersonville,  Indiana,  the  Monday  after  his  death, 
among  his  papers.  It  was  with  his  notes,  insurance  poli- 
cies and  certificates  of  bank-stock.  One  of  the  insurance 
policies  was  for  ten  thousand  dollars,  on  his  life,  in  favor 
of  the  plaintiff,  and  dated  one  year  before  his  death.  His 
mother  and  mine  were  sisters.  His  sister,  Elizabeth  F. 
Ransom,  of  whom  he  was  very  fond,  was  a  cripple,  and 
had  been  supported  by  him  ever  since  1860.  His  relations 
to  his  brothers  and  sisters  were  very  kindly.  He  knew 
all  about  Mrs.  Ransom's  separate  property." 

On  cross-examination,  he  said ; 
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"  I  found  the  will  the  Monday  after  his  death.  It  was 
brought  from  the  bank  by  Mr.  Harry  Sage.  There  were 
other  papers  in  the  bundle.  I  thought  at  the  time  that 
my  signature  cured  the  defect,  but  afterwards,  at  St.  Paul, 
I  told  him  that  I  feared  it  was  imperfect ;  and  afterwards 
I  wrote  to  him  at  New  Orleans,  requesting  him  to  make  a 
will,  but  I  don't  know  what  became  of  the  letter." 

It  is  shown  by  the  evidence,  and,  indeed,  conceded  by 
counsel  on  each  side  of  the  case,  that  the  deceased,  at  the 
time  of  his  death,  was  domiciled  in  Indiana.  It  is  there- 
fore properly  assumed  by  the  respective  counsel,  that  the 
law  of  Indiana,  alone,  must  be  applied  in  determining 
whether  the  supposed  will  was  duly  executed. 

Our  statute  provides  that  "No  will  except  a  nuncupa- 
tive will  shall  affect  any  estate,  unless  it  be  in  writing, 
signed  by  the  testator,  or  by  some  one  in  his  presence, 
with  his  consent,  and  attested  and  subscribed  in  his  pres- 
ence by  two  or  more  competent  witnesses ;"  etc.  2  R.  S. 
1876,  p.  576,  sec.  18. 

The  statute  requires  that  a  will  shall  be  attested  and 
subscribed,  in  the  presence  of  the  testator,  by  at  least  two 
competent  witnesses ;  and  the  question  here  is,  whether 
the  will  was  attested  and  subscribed  as  required. 

Assuming  that  F.  F.  Hyatt  can  be  regarded  as  having 
attested  and  subscribed  the  will  as  a  witness  thereto, 
then  the  attestation  and  subscription  of  the  two  witnesses 
were  separated  by  an  interval  of  time  of  over  four  years 
and  a  half,  and  by  a  space  of  several  hundred  miles.  We 
are  aware  that  there  are  many  cases  holding  that  the  wit- 
nesses need  not  attest  at  the  same  time.  But  this  has 
been  changed  for  the  better  in  England,  by  a  statute 
which  requires  that  the  will  shall  be  signed  by  the  testa- 
tor, in  the  presence  of  two  witnesses,  at  one  time.  See  1 
Greenl.  Ev.,  sec.  272  and  note  5. 

It  is  said  that  "  The  attesting  witnesses  are  regarded  in 
the  law  as  persons  placed  round  the  testator,  in  order 
that  no  fraud  may  be  practised  upon  him  in  the  execution 
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of  the  will,  and  to  judge  of  his  capacity/'  2  Greenl.  Ev,, 
sec.  691 ;  1  Williams  on  Ex'rs ,  5  Am.  Ed.,  p.  60,  note. 
By  our  law,  as  we  have  seen,  two  witnesses  are  required. 
They  are  to  attest  and  subscribe  the  will.  It  is  their  prov- 
ince to  judge  of  the  mental  soundness  of  the  testator,  and 
they  are  required,  in  order  that  no  fraud  be  practised 
upon  him.  The  statute  contemplates  that  both  shall  wit- 
ness and  attest  the  same  transaction.  Separated,  as  these 
attestations  were,  both  in  time  and  space,  each  of  the  wit- 
nesses knew  nothing  of  what  transpired  at  the  time  of  the 
attestation  by  the  other.  Wood,  when  he  attested  and 
subscribed  the  will,  of  course,  knew  nothing  of  the  testa- 
tor's mental  condition,  or  the  circumstances  transpiring 
over  four  years  thereafter,  when  Hyatt  placed  his  name 
upon  the  will.  K  the  will  was  ever  executed  at  all,  it  was 
not  until  Hyatt  placed  his  name  upon  it.  And  yet  Wood 
witnessed  nothing  that  then  transpired.  So,  on  the  other 
hand,  Hyatt  witnessed  nothing  that  transpired  when 
Wood  attested  the  will.  If  the  case  turned  upon  this 
point,  we  should  feel  under  the  necessity  of  examining 
the  authorities  closely  before  deciding  that  such  attesta- 
tion would  be  a  compliance  with  the  statute. 

But  we  are  of  opinion  that  F.  F.  Hyatt  can  in  no  sense 
be  regarded  as  having  subscribed  the  supposed  will. 

He  subscribed  the  endorsement  on  the  back  of  the  will, 
and  nothing  more.  He  seemed  to  be  anxious,  and,  for 
aught  that  appears,  properly  so,  that  the  will  should  be 
perfected.  He  had  told  the  deceased  that  perhaps  the  will 
would  not  be  valid  with  but  one  witness.  When  he  put 
his  name  to  the  endorsement  he  thought  that  cured  the 
defect,  but  afterwards,  at  St.  Paul,  he  told  the  deceased 
that  he  feared  it  was  imperfect ;  and  still  later  he  wrote 
the  deceased  at  Kew  Orleans,  requesting  him  to  make  a 
will. 

When  the  witness  suggested  to  the  deceased  that  per- 
haps the  will  would  not  be  valid  with  but  one  witness,  if 
the  latter  had  desired  the  witness  to  subscribe  the  will  as 
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a  witness  thereto^  it  is  quite  natural  to  suppose  that  he 
would  have  requested  him  to  subscrihe  it  as  such  witness. 
But  instead  of  this,  the  deceased  wrote  the  endorsement 
upon  the  back  of  the  will,  and  the  witness  subscribed 
that.  By  the  endorsement,  the  mind  of  the  deceased 
seems  to  have  been  unsettled  and  undetermined,  as  to 
whether  the  will  provided  for  such  a  final  disposition  of 
his  property  as  he  might  desire  to  make.  The  endorse- 
ment says : 

^'  The  within  is  the  basis  on  which  I  desire  to  have  my 
affiiirs  disposed  of,  should  no  other  will  be  made  by  me." 

The  mind  of  the  deceased  seemed  to  contemplate  that 
he  might  desire  to  make  another  and  a  different  will. 
This  is  hardly  such  language  as  we  might  expect  from 
the  deceased,  if  he  regarded  what  then  transpired  as  a 
complete  execution  of  the  will,  making  a  final  disposition 
of  his  affairs. 

But  the  question  still  remains,  whether  the  witness  sub- 
scribed the  will  when  he  subscribed  the  endorsement.  He 
testified  that  the  deceased  called  his  attention  to  the  fact, 
that,  in  signing  this  endorsement,  he  was  witness,  not 
only  to  the  endorsement,  but  to  the  will ;  that  ^*  he  opened 
the  will  and  tapped  where  his  signature  was." 

We  can  not  regard  the  endorsement  upon  the  will  in 
any  other  light  than  as  if  it  were  an  equivalent  writing 
upon  any  detached  paper.  The  only  advantage  of  being 
upon  the  will  is,  that  it  clearly  identifies  the  document  to 
which  it  relates. 

Any  other  writing  to  the  same  effect,  clearly  identify- 
ing the  will  to  which  it  related,  duly  signed  and  witnessed, 
would  have  been  in  all  respects  as  efficacious  aa  that  en- 
dorsed upon  the  will.  iN'ow,  suppose  the  deceased,  instead 
of  writing  upon  the  will,  had  written  the  same  thing,  in 
substance,  upon  a  separate  piece  of  paper,  referring  to  the 
will  so  as  to  identify  it,  and  the  witness  had  subscribed  it, 
as  he  did  the  eudoi*sement,  would  the  fact  that  the  de- 
ceased called  the  attention  of  the  witness  to  the  proposi- 
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tion,  that,  in  signing  the  paper,  he  was  witness,  not  only 
to  the  writing,  but  to  the  will  itself,  make  his  subscription 
to  the  paper  a  subscription  to  the  will  ?  If  so,  the  positive 
requirements  of  the  statute  as  to  the  mode  of  executing 
wills  may  be  dispensed  with,  and  it  will  be  sufficient  to 
show  that  the  supposed  testator  intended  to  execute  a 
will,  in  the  manner  prescribed  by  law,  but  which  he  failed 
to  do. 

The  counsel  for  the  appellants,  in  a  well  prepared  brief, 
filed  in  reply  to  the  argument  of  the  appellee,  after  dis- 
cussing the  admissibility  of  parol  evidence,  deduce  from 
the  authorities  the  following  proposition,  which  seems  to 
us  to  be  correct : 

"  The  true  principle  of  law  which  runs  through  and 
harmonizes  all  these  and  other  like  cases,  is  this :  Evi- 
dence, both  written  and  parol,  is  admissible  and  compe- 
tent to  show  that  the  requirements  of  the  statute  have 
been  complied  with ;  but  it  can  not  be  made  sufficient  as 
a  substitute  for  the  requirements  of  the  law." 

The  law  requires  a  will  to  be  attested  and  subscribed  by 
two  witnesses.  Hyatt,  in  this  case,  did  not  subscribe  the 
will.  He  subscribed  merely  the  writing  endorsed  upon 
the  will.  And  we  can  not  substitute,  in  place  of  his  sub- 
scription to  the  will,  parol  evidence  that  his  subscription 
to  the  endorsement  was  intended  as  a  subscription  to  the 
will. 

In  our  opinion,  the  finding  below  was  right,  and  the 
judgment  must  b^  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled  at  the  May  Term,  1877. 

Note.    Howk,  J.,  having  been  of  ooonflel  in  the  canse,  was  absent  when 
it  was  considered. 
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Blair  v.  Allen. 

CovmrAKT. — OoUateral  WcurrarUy, — Breach  after  Settiement  (^  Deeeaeed  OoW' 
nanior'e  EelaU, — Suit  agcdiui  Heir. — Statute  q/"  Limitations, — Statutes  Con- 
ttrwed, — Measure  of  Damages. — Evieticn. — Notice. — Husband  and  Wife. — 
Oovemmt  of  Married  Woman. — PEeodta^.-— A  tettotor  djing  the  owner  of  a 
tract  of  land  devised  it  to  his  widow,  durii^  her  life,  with  remainder  in 
fee  to  A.  and  B.,  in  common ;  such  widow  marrying  C,  she  and  C,  hj  a 
deed  containing  a  covenant  of  title,  speciaUj  binding  themselves  and  their 
heirs,  in  stipulated  damages,  for  a  breach  thereof,  jointly  conveyed  such 
land  to  another,  who  then  conveyed  it  to  A.;  C,  first,  and  then  such  widow, 
dying,  D.,  their  child,  inherited  and  received  an  estate  from  his  father, 
C;  afterwards,  and  after  the  estate  of  the  latter  had  been  finally  settled 
according  to  law,  B.,  in  an  action  for  that  purpose  against  A.,  obtained 
a  decree  settling  in  himself  the  title  to  and  the  right  of  possession  of  the 
undivided  half  of  such  land,  thus  causing  a  breach  of  such  covenant  of 
title  made  by  C.  and  his  wife,  and  for  which  breach  A.  brought  an  action 
against  D.  as  the  heir  of  C. 

Hdd,  on  demurrer,  that  the  right  of  action  for  such  breach  not  having 
accrued  until  after  the  final  settlement  of  C.'s  estate,  it  is  not  barred, 
either  by  such  final  settlement,  nor  by  the  provisions  of  sections  62  and 
178  of  the  act  of  June  17th,  1852,  (2  B.  S.  1876,  p.  491)  ''providii^  lor 
the  settlement  of  decedents'  estates,"  etc. 

Hddf  also,  that  D.  is  liable  for  such  breach,  in  damages  not  exceeding  the 
amount  of  estate  received  by  him  of  C. 

HeU  also,  that  such  covenant  is  not  personal  but  runs  with  the  land,  and 
a  breach  thereof  is  sufficiently  shown  by  an  averment  of  an  eviction  of  A., 
by  B.,  under  a  paramount  title. 

Heidy  also,  that  an  averment  that  A.  had  been  in  possession  of  such  land 
is  unnecessary. 

Hddf  also,  that  it  is  unnecessary  to  aver  that  D.  had  had  notice  of  such 
action  by  B.,  against  A. 

Held,  also,  that  the  fact  that  a  married  woman  is  not  bound  by  her  covenant, 
in  which  her  husband  joins,  in  conveying  her  land,  does  not  release  him. 

From  the  Clinton  Circuit  Court. 

L.  MeClurg  and  J.  V.  KerU,  for  appellant. 
J.  ClaybavLgh  and  J.  C.  Campbell^  for  appellee. 

Bn>DLB,  J. — This  action  was  brought,  in  the  court  below, 
by  Alexander  W.  Blair,  against  Samuel  H.  Allen,  to  recover 
damages  for  breach  of  a  covenant  of  warranty  in  a  deed. 
The  second  amended  complaint  alleges,  that,  ^*  In  the  year 
1828,William  B.  Blair,  the  father  of  appellant,  died  testate. 
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in  Nicholas  county,  Kentucky,  leaving  surviving  him  his 
widow,  Nancy,  (afterwards  Nancy  Allen)  also  appellant 
and  one  Joseph  E,  Blair,  his  children  and  only  heirs,  and 
sole  legatees.  That  said  William  devised  to  said  Nancy 
a  life-estate  in  certain  real  estate  therein  descrihed,  with 
remainder  over  in  fee-simple  to  appellant  and  Joseph  E. 
Blair,  as  tenants  in  common.  That  afterwards  said  Nancy 
intermarried  with  one  James  Allen,  and  had,  as  issue  of 
said  marriage,  appellee.  That  afterwards,  on  the  5th  day 
of  February,  1888,  Nancy  Allen  and  her  husband,  James 
Allen,  sold  said  real  estate  to  one  Bobert  Shannon,  for 
seven  hundred  and  twenty-five  dollars,  and  executed  to 
him  their  deed  of  general  warranty  for  the  same.  That 
on  the  28th  day  of  June,  1841,  the  land  was  conveyed  by 
Shannon  to  Robert  Berry,  and  that  on  the  14th  day  of 
January,  1850,  Robert  Berry  sold  and  conveyed  the  land 
to  William  T.  Berry,  and  that  afterwards,  on  the  29Ui  day 
of  March,  1854,  William  T.  Berry  sold  and  convey^  the 
same  tract  to  appellant.  That  said  James  and  Nancy,  by 
their  said  deed  of  conveyance,  covenanted  by  and  with 
said  Shannon,  his  heirs  and  assigns,  that  in  case  the  title 
to  said  real  estate  should  fail  and  the  same  be  lost  by  rea- 
son of  any  superior  title,  and  by  due  course  of  law,  then 
and  in  that  case  they  bind  themselves,  their  heirs,  etc.,  to 
pay  said  Shannon,  his  heirs  and  assigns,  the  sum  of  seven 
hundred  and  twenty-five  dollars.  That  afterwards  James 
Allen  died,  leaving  Nancy,  his  widow,  and  appellee,  his 
(miy  child  and  sole  heir.  That  afterwards,  in  the  year 
1872,  Nancy  Allen  (formerly  Nancy  Blair,)  died  in  Clinton 
county,  Indiana.  That  after  the  death  of  said  Nancy, 
to  wit,  at  the  September  term  of  the  Nicholas  Circuit 
Court,  for  Nicholas  county,  Kentucky,  for  the  year  1878, 
said  Joseph  E«  Blair  brought  his  action  at  law  against 
appellant,  alleging  in  his  complaint  that  he  was  the  owner 
and  entitled  to  the  possession  of  the  undivided  one-half 
of  said  real  estate  as  legatee  of  said  William  B.  Blair. 
'^  That  said  court  then  gave  judgment  that  said  Nancy 
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Allen  (formerly  Blair)  took  only  a  life-estate  in  said 
premises,  and  that,  upon  her  death,  passed  by  operation  of 
law  to  said  Joseph  E.  Blair  and  Alexander  W.  Blair,  as 
tenants  in  common.  That  the  conveyance  by  James  and 
Kancy  Allen  to  ^id  Shannon,  as  also  all  the  subsequent 
conveyances,  passed  but  an  estate  for  the  life  of  said  Nancy. 

^^  That  under  the  judgment  of  said  court  said  Joseph 
E.  Blair  obtained  one-half  of  said  lands,  and  that  the  title 
to  said  real  estate  has  failed  and  been  lost  by  a  paramount 
title  and  by  due  course  of  law,  and  that  the  covenant  of 
warranty  in  the  deed  of  James  and  Nancy  Allen  has  been 
broken." 

The  complaint  also  alleges,  ^^  That  after  the  death  of 
said  James  and  Nancy  Allen,  the  defendant "  (appellee)  ^^  as 
sole  heir  of  said  James  and  Nancy,  took,  received  and 
appropriated  to  his  own  use,  of  moneys,  effects  and  prop- 
erty of  said  James,  to  the  amount  of  ten  thousand  dollars, 
and  holds  the  same  subject  to  the  payment  of  said  James' 
debts.  That  the  estate  of  said  James  has  been  fully  ad- 
ministered," etc. 

'^  That  appellant  was  not  disturbed  in  his  possession  of 
said  real  estate  and  said  covenant  of  warranty  was  not 
broken  until  September,  1873,  after  the  final  settlement 
of  the  estate  of  said  James." 

The  defendant  demurred  to  the  complaint  for  want  of 
sufficient  facts.  And  the  demurrer  was  sustained  by  the 
court,  to  which  the  appellant  excepted. 

Judgment  was  rendered  on  demurrer,  and  appellant 
appeals  to  this  court. 

The  appellee  thinks  that  the  covenants  in  the  deed,  made 
an  exhibit  in  the  complaint,  are  merely  personal  cove- 
nants and  do  not  run  with  the  land.  We  are  of  a  differ- 
ent opinion.  See  Coleman  v.  Lymarij  42  Ind.  289,  and 
cases  there  cited ;  also,  Spencer's  case,  5  Co.  16 ;  Kingdon 
V.  NoUU,  4  M.  A  S.  58 ;  WiUard  v.  Tillman^  2  Hill,  (N.  Y.) 
274 ;  Brady  v.  Spurck,  27  111.  478 ;  Brown  v.  Metz,  33  HI. 
839 ;  Harding  v.  Larkin,  41  111.  413. 
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Boyd  V.  Longworthy  11  Ohio,  235,  cited  by  appellee,  does 
not  support  his  views. 

The  appellee  also  insists  that  the  complaint  fails  to  show 
a  paramount,  outstanding  title,  against  the  covenantors. 
We  are  of  a  difterent  opinion.  The  allegation  as  to  that 
is  sufficient. 

That  the  averment  of  the  breach  of  the  covenant  is  not 
sufficiently  alleged  in  the  complaint,  is  another  point  made 
by  appellee.  The  breach  is  as  broad  as  the  covenant: — ^this 
is  sufficient.    Van  Nest  v.  Kellura^  15  Ind.  264. 

The  appellee  further  objects  to  the  complaint,  because 
it  does  not  aver  that  he  had  notice  of  the  suit  of  eviction 
in  Kentucky.  It  is  not  necessary  he  should  have  had 
such  notice.  Rhode  v.  Grreen,  26  Ind.  83.  The  record  of 
that  suit  is  matter  of  evidence,  not  of  pleading.  "What  it 
is  worth  as  evidence  is  a  question  not  before  us,  and 
therefore  not  decided. 

Again :  It  is  urged  against  the  complaint  that  it  c6n- 
tains  no  averment  that  the  appellant  ever  had  possession 
of  the  land.  Such  an  averment  is  not  necessary.  See 
the  authorities,  supra. 

The  final  objection  made  to  the  complaint  by  the  ap- 
pellee is,  that  the  covenants  of  Nancy  Allen — she  being 
a  married  woman — are  void.  True ;  but  this  will  not  re- 
lieve her  husband,  James  Allen,  nor  his  representatives, 
against  his  covenants;  besides,  the  representatives  of 
Nancy  Allen  are  not  sued. 

There  is  another  question,  however,  the  decision  of 
which  is  necessary  to  the  proper  understanding  of  the 
case.  By  the  statute  concerning  the  alienation  of  real 
estate,  1  R.  S.  1876,  p.  361,  sec.  10,  it  is  enacted  that 
"  Lineal  and  collateral  warranties,  with  all  their  incidents, 
are  abolished ;  but  the  heirs  and  devisees  of  every  person 
who  shall  have  made  any  covenant  or  agreement,  shall  be 
answerable  upon  such  covenant  or  agreement  to  the  ex- 
tent of  property  descended  or  devised  to  them,  and  in  the 
manner  prescribed  by  law." 
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One  of  the  modes  prescribed  by  law  is  found  in  section 
62, 2  R.  S.  1876,  p.  512,  which  requires  a  succinct  statement 
of  every  claim  to  be  filed  in  the  office  of  the  clerk,  within 
one  year  from  the  date  of  the  appointment  of  an  executor 
or  administrator,  or  no  cost  shall  be  recovered;  and  if 
"not  filed  at  least  thirty  days  before  final  settlement  of 
the  estate,  it  shall  be  barred,  except  as  hereinafter  provided 
in  case  of  the  liabilities  of  heirs  and  devisees." 

And  in  case  of  the  liabilities  of  heirs  and  devisees,  it 
is  subsequently  provided,  by  section  178,  2  R.  S.  1876,  p. 
554,  that  ^^  The  heirs,  devisees  and  distributees  of  a  dece- 
dent, shall  be  liable  to  the  extent  of  the  property  received 
by  them  from  such  decedent's  estate,  to  any  creditor  whose 
claim  remains  unpaid,  who,  six  months  prior  to  such  final 
settlement,  was  insane,  an  infant,  or  out  of  the  State ;  but 
such  suit  must  be  brought  within  one  year  after  the  disa- 
bility is  removed." 

The  complaint  in  this  case  contains  no  averment  that 
the  claim  was  ever  filed  under  section  62,  nor  that  the 
creditor  was  insane,  an  infant,  or  out  of  the  State.  A 
construction  has  been  given  to  these  sections  by  numer- 
ous decisions  of  this  court.  Yoast  v.  Willis^  9  Ind.  5|48 ; 
Freeman  v.  The  State^  ex  rel.,  etc.^  18  Ind.  484 ;  Hariman 
V.  Lee,  80  Ind.  281 ;  Raidiff  v.  Leunig,  30  Ind.  289 ;  The 
Northwestern  Conference  of  Universalists  v.  Myers,  86  Ind, 
875 ;  Wilson  v.  Davis,  87  Ind.  141 ;  The  Cincinnati,  etc.^  B. 
JR.  Co.  V.  Heaston,  43  Ind.  172 ;  Ginn  v.  Collins,  48  Ind. 
271 ;  Rinard  v.  West,  48  Ind.  159. 

In  the  case  of  Freeman  v.  The  State,  ex  rel.,  etc,  supra, 
it  was  decided  that  the  heirs  of  a  decedent  are  not  liable 
to  the  payment  of  his  debts  to  the  extent  of  property  re- 
ceived by  them  from  him,  unless  the  creditor  shall  assert 
his  claim  within  the  time,  and  in  the  manner,  prescribed 
by  section  178,  supra. 

In  The  Cincinnati,  Richmond  and  Fort  Wayne  R.  R.  Co. 
V.  Heaston,  supra,  David  Heasten,  made  his  promissory 
note  to  the  railroad  company,  for  fifteen  hundred  dollars, 
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dated  March  16th,  1864,  payable  upon  the  condition  that 
"  said  road  is  put  in  running  order  to  Winchester  on  or 
before  the  1st  day  of  September,  A.  D.  1872,"  etc.  David 
Heaston  died  in  1865.  His  estate  was  finally  settled  in 
1869.  The  railroad  company  did  not  file  the  note  as  a 
claim  against  his  estate  under  section  62,  supra,  but,  after 
the  estate  had  been  settled,  sued  the  heirs  of  Heaston  on 
the  note.  It  was  held  that  the  railroad  company  was  barred 
by  section  178,  supra.  In  this  case,  it  will  be  observed  that 
it  was  in  the  power  of  the  payee  to  make  the  note  paya- 
ble at  any  time  after  it  was  made,  by  putting  the  road  in 
running  order  to  Winchester;  and  there  was  a  time  ex- 
pressed in  the  note  beyond  which  it  never  could  become 
due,  unless  the  road  had  been  so  put  in  running  order. 

In  the  case  we  are  considering,  the  obligation  could  not 
arise  until  after  the  death  of  Nancy  Allen, — an  uncertain 
event,  over  which  the  vendees  had  no  control, — nor  until 
after  the  title  warranted  had  been  lost  by  reason  of  a 
superior  title,  and  by  due  course  of  law,  which  were  also 
events  over  which  the  vendees  had  no  control,  and  which 
did  not  take  place  until  after  the  estate  of  James  Allen 
had  been  finally  settled.  It  is  very  certain,  then,  that 
the  appellee  could  not  have  complied  with  section  62, 
supra,  by  filing  his  claim  in  the  clerk's  oflSce,  nor  brought 
himself  within  section  178,  supra,  by  commencing  his 
suit  vithin  one  year  after  certain  disabilities  were  re- 
moved. His  claim  did  not  accrue  in  time  to  file  it 
under  said  section  62,  and  he  labored  under  none  of 
the  disabilities  mentioned  in  said  section  178.  The 
question,  therefore,  is  forced  upon  us,  whether,  aft«r 
lineal  and  collateral  warranties  have  been  abolished  by 
section  10,  supra,  and  no  obligation  especially  pre- 
scribed by  law  to  take  their  place,  the  appellee  has  any  rem- 
edy at  all.  Upon  full  and  careful  consideration,  we  have 
come  to  the  conclusion  that  the  legislature  could  not  have 
meant  to  leave  a  meritorious  class  of  rights  without  reme- 
dies for  their  breach.     The  opposite  conclusion,  in  cases 


NOVEMBER  TERM,  1876.  415 

Ez  Ihrte  SimfMoii,  Admiiiistrfttor. 

like  the  present,  would  very  much  impair  the  faith  and 
weaken  the  force  in  warranties  of  land  titles,  and  become 
a  frightful  source  of  uneasiness  to  otherwise  peaceable 
possession.  We  must  conclude,  therefore,  that  when,  from 
the  nature  of  the  claim,  the  creditor  can  not  comply  with 
siud  sections  62  or  178,  the  heir,  devisee  or  distributee 
shall  be  liable,  on  the  covenant  or  agreement  of  the  dece- 
dent, to  the  extent  of  the  property  received  by  him  from 
the  decedent's  estate*  The  law  does  not  require  that  to 
be  done  which  can  not  be  done ;  and  no  one  shall  lose  his 
remedy  for  not  doing  what  can  not  be  done. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to 
the  complaint,  and  for  further  proceedings. 


Ex  Parts  Simpson,  Administrator. 

Decedertb^  Ebtateb. — RemcmU  of  Adminittrator. — Failure  to  Eiooept, — 8iir 
prme  Court — i^oetiee. — ^If  no  ezcepUon  be  taken  to  the  summarr  order 
of  court,  remoying  the  mdministrator  of  an  estate  of  whieh  sach  court 
has  jarisdiction,  and  directing  that  he  forthwith  acoount  for  and  paj 
over  the  assets  of  sach  estate,  he  will  be  deemed,  on  appeal  bj  him  to 
the  Supreme  Court,  to  haye  acquiesced  therein. 

From  the  Crawford  Circuit  Court. 

A.  J.  Simpson^  for  appellant. 

"WoRDEN,  C.  J. — At  the  June  term  of  the  court  below, 
for  the  year  1874,  it  was  decreed  by  the  court  that  said 
administrator  be  cited  to  make  and  file  his  report  on  the 
first  day  of  the  next  term  of  the  court,  exhibiting  the 
condition  of  the  estate  in  his  hands.  A  citation  was 
accordingly  issued,  and  served  on  him.  No  report,  how- 
ever, seems  to  have  been  made  at  the  next  term,  held  in 
September  of  that  year,  but  it  was  then  ordered  that  the 
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administrator  make  his  final  settlement  of  the  estate  by 
the  next  following  term  of  the  court,  or  appear  and  shew 
cause  why  settlement  thereof  could  not  be  made ;  and  it 
was  further  ordered,  that,  in  default  thereof,  said  admin- 
istrator be  removed. 

At  the  next  following  term,  the  record  recites  that  the 
administrator  appeared  and  filed  his  affidavit  for  a  post- 
ponement of  final  settlement;  but  the  court  deeming  the 
affidavit  insufficient,  as  we  suppose,  ordered  "  That  said 
administrator  be  and  is  hereby  removed  from  his  trust  as 
such  administrator,  and  that  he  forthwith  account  for  and 
pay  into  court  the  assets  of  said  estate,  in  his  hands." 

From  the  above  order  the  administrator  has  appealed 
to  this  court,  but  as  no  exception  whatever  was  taken  to 
the  order  in  the  court  below,  he  must  be  deemed  to  have 
acquiesced  in  it. 

The  judgment  below  is  affirmed,  at  appellant's  costs. 

Petition  for  a  rehearing  oyerruled  at  the  Maj  term,  1877. 


Stbphenson  V.  Fbezbr.  BT  AL. 

GoirvxBSlON. — BaHu, — iVomtswry  NaU, — ^A^  being  indebted  to  R  in  a  oer^ 
tain  sum,  delivered  to  the  latter,  as  secnritj  for  the  payment  of  snch 
debt,  a  promiflnory  note  secured  by  a  chattel  mortgage,  held  by  A.  against 
C,  for  a  sam  exceeding  the  amount  of  such  debt ;  C,  with  knowledge  of 
the  nature  of  B.'8  title  to  such  note,  haying  paid  him  thereon  a  aum 
equal  to  such  debt,  the  latter  surrendered  such  note  and  released  such 
mortgage  to  C,  who  destroyed  them,  whereupon  A.  brought  suit  against 
both  for  conyersion. 

Hddy  that  B.  and  C.  had  unlawfully  converted  such  instroments,  and  are 
jointly  liable  therefor  to  A. 

From  the  Boone  Circuit  Court 

J.  A.  Ahbotty  S.  L.  HamHtoTij  A.  J.  Boone^  B.  N.  Harris 
son  and  71  J.  Terkune^  for  appellant. 
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C.  C.  Oalvin  and  C  S.  Wesnefy  for  i^pelleeB. 

BiBDLB,  J. — The  appellant  saed  the  appellees  for  the 
wrongful  conversion  of  a  promissory  note,  made  by  John 
C.  Feezer  to  Charles  N.  Eellogg,  on  the  2dth  day  of 
September,  1878,  payable  one  year  after  date,  for  four 
hundred  dollars,  with  interest  at  ten  per  cent.,  and  five  per 
cent,  attorney  fees,  secured  by  a  chattel  mortgage,  and 
endorsed  by  Eellogg  to  the  appellant.  Trial  and  finding 
for  the  appellees ;  motion  for  a  new  trial  overruled ;  ex- 
ceptions;  judgment;  appeal.  The  only  question  in  the 
case  is,  the  sufiiciency  of  the  evidence  to  support  the 
finding. 

The  appellant  delivered  the  note  and  mortgage  to  the 
appellee  Devol,  as  his  bailee,  who,  upon  the  payment  to 
him  by  Feezer,  the  other  appellee,  of  one  hundred  dollars 
and  fifty  cents,  surrendered  the  note  and  released  the 
mortgage  to  Feezer,  who  was  the  maker,  and  who  can- 
celled them  by  burning.  Before  the  note  was  so  delivered 
to  Devol,  thirty-five  dollars  had  been  paid  and  credited 
upon  it,  leaving  a  balance  due  upon  the  note  of  three 
hundred  and  sixty-five  dollars,  which  was  its  value  at  the 
time,  besides  the  accrued  interest.  Bo  far,  there  is  no  dis- 
pute about  the  facts.  On  the  part  of  the  appellant,  it  is 
contended  that  he  delivered  the  note  to  Devol,  with  the 
request  that  he  should  deliver  it  to  the  appellant's  wife,  as 
the  appellant  was  about  starting  to  ITebraska,  and  for  no 
other  purpose.  Devol  contends,  that  the  note  was  deliv- 
ered to  him  to  secure  him  for  what  Stephenson  owed  him, 
— ^^  To  make  him  perfectly  safe,"  as  he  states  in  his  testi- 
mony.   He  further  states  in  his  testimony : 

*^  I  did  not  pay  him  any  thing  for  the  note.  He  did  not 
sell  it  to  me.  I  did  not  pretend  that  it  was  mine.  He  did 
not  authorize  me  to  sell  it — any  further  than  he  told  me 
he  wanted  me  to  make  myself  safe  out  of  it." 

Devol  claimed,  and  so  states  in  his  testimony,  that 
Stephenson  owed  him  the  one  hundred  dollars  and  fifty 
Vol.  LV.— 27 
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cents  which  Feezer,  the  maker  of  the  note,  paid  him,  at 
the  time  the  note  and  mortgage  were  surrendered  to 
Feezer  and  cancelled,  but  stated  that : 

*'  I  afterwards  found  that  there  had  been  twenty-seven 
dollars  and  fifty  cents'  worth  of  my  goods,  sold  in  the 
grocery,  that  I  had  not  been  paid  for." 

These  two  amounts,  making  one  hundred  and  twenty- 
eight  dollars,  is  the  entire  amount  claimed  by  Devol  as 
due  him  from  Stephenson.  Feezer  testifies  that  Devol 
came  to  him  and  said : 

"  That  if  I  would  pay  him  one  hundred  dollars  and  fifty 
cents,  which  Stephenson  owed  him,  he  would  give  me  the 
note  and  enter  satisfaction  of  the  chattel  mortgage,  on 
the  county  records.  I  paid  him,  Devol,  the  one  hundred 
dollars  and  fifty  cents,  and  he  gave  me  the  note  and  mort- 
gage, and  entered  satisfaction  of  the  mortgage  on  the  rec- 
ords, and  I  burned  the  note  and  mortgage." 

It  is  thus  made  plain,  by  their  own  testimony,  that 
Devol  cancelled  the  appellant's  note  and  mortgage,  worth 
three  hundred  and  sixty-five  dollars,  beside  the  interest 
upon  it,  for  one  hundred  and  twenty-eight  dollars,  at  most, 
and  that  Feezer  obtained  the  note  from  Devol,  on  which 
there  was  a  balance  due  of  three  hundred  and  sixty-five 
dollars,  with  interest,  for  one  hundred  dollars  and  fifty 
cents, — ^Well  knowing,  at  the  time,  that  the  note  was  not 
the  property  of  Devol,  beyond  the  right  to  secure  his  own 
debt  out  of  its  proceeds.  According  to  this  state  of 
facts,  they  both  unlawfully  converted  the  property  of  the 
appellant  to  their  own  use,  and  are  liable.  How,  under 
such  evidence,  the  court  could  find  for  the  appellees,  we 
cannot  perceive.  It  is  not  a  question  of  the  weight  of 
evidence, — for,  give  the  testimony  its  full  weight,  accord- 
ing to  the  purport  of  its  language,  the  case  is  against  the 
appellees.  Spencer  v.  Morgan^  5  Ind.  146 ;  Depuy  v.  dark, 
12  Ind.  427. 

The  judgment  is  reversed,  with  costs.   Cause  remanded, 
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with  iustnictioDs  to  sustain  the  motion  for  a  new  trial, 
and  for  farther  proceedings. 


BuRK  BT  AL.  r.  Hill. 

JXWOMXST. — EOoppd, — Married  Wcmtm, — ^Though  the  promiaioij  note  of  a  |§  |g|i 
married  woman,  executed  during  her  coTertnre,  is  void,  jet  if,  in  aa  "ETTiS 
action  thereon,  she  make  default  and  a  judgment  be  rendered  against  l^f^  ^ 
her,  she  is  forever  estopped  from  denying  or  collaterally  attacking  it.  \^  ^gg 

Beai«  Estate,  AcnoN  to  Bbooveb.— Sfteri^t  SaU, — Dterte  Agamti  Mah-  56~419 

ried  Womaan, — ^If  the  real  estate  of  a  married  woman  be  sold  at  sheriffs  1^  ^"^^ 
sale,  on  a  decree  rendered  against  her  in  an  action  upon  a  promissory 
note,  and  a  mortgage  on  such  real  estate,  executed  by  her  during  her  oove^ 
ture,  and,  on  her  failure  to  redeem  the  same,  it  be  conveyed  by  the  proper 
sherifT,  to  the  purchaser  at  such  sale,  the  latter  may  maintain  an  action 
to  recover  the  possession  of  such  realty  from  her. 

fiAXE. — Evidaict* — On  the  trial  of  such  suit,  evidence  by  the  defendant,  te 
show  that  she  was  a  married  woman  at  the  time  of  the  execution  of  such 
promissory  note,  is  inadmissible. 

Bams. — Pleading, — ^If,  in  an  ejectment  suit,  the  real  estete  in  controversy  be 
described  in  an  exhibit  attached  to  the  complaint  as  part  thereof,  that  is 
sufiBcient,  though  it  be  not  described  in  the  complaint  itself. 

Bdfkeme  Coubt. — Rndiot. —  Waiver, — ^The  failure  of  a  party  to  an  appeal 
to  the  Supreme  Court,  to  refer  in  his  brief  to  a  question  raised  by  his  as- 
sigmnent  of  error,  is  deemed  a  waiver  thereof. 

Prom  the  Montgomery  Circuit  Court. 

J.  McCabey  P.  8.  Kennedy  and  W.  T.  Brushy  for  appel- 
lants. 
W.  P.  Britton  and  M.  W.  Bruner^  for  appellee. 

BiDDLB,  J. — Complaint  in  two  paragraphs,  to  recover 
the  possession  of  land.  The  first  paragraph  is  in  the 
statutory  form;  the  second  sets  forth  the  title  of  the 
complainant.  Answer  in  general  denial.  Trial  by  the 
court,  finding  fq^  appellee,  and,  over  a  motion  for  a  new 
trial  and  exceptions  reserved,  judgment  on  the  finding. 
Appeal. 
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The  sufflciency  of  the  second  paragraph  of  complaint 
IB  questioned  by  an  assignment  of  error,  but  the  question 
is  not  discussed  in  the  briefs  of  the  parties — ^indeed,  it 
seems  to  be  waived.  We  therefore  dispose  of  it  at  once 
by  holding  the  paragraph  good. 

The  appellee,  as  against  Matilda  Burk,  claims  title  to 
the  land  under  a  judgment  and  decree  of  foreclosure, 
founded  upon  a  promissory  note  and  mortgage  made  by 
the  said  Matilda  and  others,  rendered  on  default,  and  a 
sale  of  the  land,  and  sheriff's  deed,  to  the  appellee.  In 
her  defence,  upon  the  trial,  Matilda  offered  to  prove  by 
Myrick  Smith,  a  competent  witness,  that  she  was,  and  for 
the  last  thirty  years  had  been,  the  wife  of  Jeremiah 
Burk.  To  this  evidence  the  appellee  objected.  His  objec- 
tion was  sustained  by  the  court,  to  which  ruling  he  ex-  ; 
cepted  and  reserved  his  exception.  The  purpose^!  the 
evidence,  doubtless,  was,  to  show  that  Matilda  Burk 
was  a  married  woman  at  the  time  she  made  the  note 
which  is  the  foundation  of  the  decree  under  which  the 
appellee  claims  title,  and,  therefore,  that  the  note  was 
void.  This  raises  the  question  as  to  the  validity  of  & 
judgment  against  a  married  woman,  founded  on  a  note 
made  by  her  during  coverture,  and  is,  indeed,  the  main 
question  discussed  by  the  parties  in  the  case. 

It  is  conceded  that  the  note  of  ^tsmarried  woman  is 
void.  Prom  this  premise,  the  counsel  for  the  appellants 
insist,  that  a  judgment  founded  upoh  such  note  is  also 
void.    They  reason  thus : 

"  Then  if  her  contract  is  void  because  she  has  no  power 
to  make  a  contract,  how  can  h<^r  mere  silence,  when  she  is 
sued,  make  it  valid,  so  as  to  enable  the  court  to  render  a 
valid  and  binding  judgment  on  it?  If  she  can  not,  by  a 
positive  act,  make  a  binding  obligation,  how  can  her 
mere  passiveness,  under  any  circumstances,  give  validity 
to  her  contracts?  Can  she  bind  herself  and  subject  her 
J>roperty  to  sale  by  mere  silence,  when  she  can  not  do  it 
by  a  positive  declaration  or  a  positive  act?"     *     *    * 
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Again:  ^'But  a  married  woman,  being  incapable  of 
making  contracts,  can  not  make  a  contract  by  admitting 
that  she  made  it.  It  is  absolutely  void,  because  she  has 
no  power  to  make  it,  and  neither  she  nor  a  court  oana 
breathe  into  it  the  breath  of  life.  If  a  married  woman 
^u  not  make  a  valid  contract,  she  can  not,  either  by  her 
action,  or  her  confession,  or^her  silence,  invest  a  court 
with  authority  to  make  it  binding  by  a  judgment.  The 
court  can  not  render  a  judgment  with  only  a  blank  piece 
of  paper  for  its  foundation.  There  must  be  some  admis- 
^on,  to  give  validity  to  the  contract  before  the  rendition 
of  the  judgment  on  it ;  and  surely  such  an  admission  by 
a  married  woman  can  not  make  the  note  valid,  if  her 
signature  to  it  can  not.  K  a  note  is  void  when  a  judgment 
is  rendered  on  it,  the  judgment  will  be  void  also.  The 
court  can  not  metamorphose  a  void  note  into  a  valid 
judgment    It  can  not  make  something  out  of  nothing.'' 

This  logic  is  ingenious,  and  may  be  sound,  as  between 
the  parties,  while  the  note  remains  merely  a  note;  but  it 
will  not  hold,  against  persons  who  have  been  defrauded 
by  such  a  note,  nor  against  the  public  faith,  due  to  judg<* 
ments  solemnly  rendered  by  courts  of  record,  having 
jurisdiction  over  the  person  and  the  subject-matter.  And 
it  is  true  that  the  silence,  admission  or  affirmance,  in  any 
way,  by  a  married  woman,  of  her  void  note^  can  not 
make  it  a  valid  note;  but  her  silence,  admission,  or 
affirmance,  when  she  is  sued,  and  has  the  power  to  speak, 
admit,  or  affirm — ^as  she  has  in  this  State — will  transmute 
her  void  note  into  a  valid  judgment — and  for  two  very 
essential  reasons :  Jirst^  that  in  such  cases  she  is  estopped 
by  the  judgment  thus  admitted,  and  can  never  afterwards  ■ 
gainsay  it ;  and,  second^  because  the  public  faith,  for  the 
security  of  person  and  property,  requires  that  all  judg- 
ments, sufficient  on  their  face,  shall  import  absolute,  un- 
questioned  and  unquestionable  verity.  If  the  appellant 
should  prevail  in  this  case,  on  the  argument  of  her  coun* 
^,  she  would  perpetrate   a  palpable  fraud;   and   once 
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adopt  what  is  contended  for  as  a  rule,  and,  instead  of 
establishing  rules  of  general  justice,  securing  human 
rights,  and  upholding  public  faith,  we  should  adopt  a 
system  of  fraud,  loosen  all  notion  of  right,  and  under- 
mine public  confidence  in  judicial  proceedings.  It  is 
quite  true,  as  the  counsel  say,  that  "  The  court  can  not 
render  a  judgment  with  only  a  blank  piece  of  paper  for 
its  foundation ;  *'  but  a  void^note  is  a  very  different  thing 
from  a  blank  piece  of  paper,  and  is  a  potent  instrument 
in  the  perpetration  of  fraud.  The  one,  on  its  face,  is 
nothing  but  paper ;  the  other,  on  its  face,  is  a  valid  note. 
No  eye  can  discover  the  defect.  Its  invalidity  rests  in  the 
silence  of  the  law,  and  can  be  known  only  to  those  who 
know  the  facts;  and  when  the  law  calls  upon  the  party 
who  makes  the  note — ^fair  upon  its  face — ^to  state  the  facts, 
and  they  have  the  opportunity  and  the  power  to  speak, 
they  must  speak,  or  forever  hold  their  peace.  The  appel- 
lant in  this  case  had  this  notice,  had  the  opportunity  and 
power  to  speak;  she  remained  silent,  allowed  the  Judg- 
ment to  go  against  her,  with  all  the  facts  in  her  knowl- 
edge to  prevent  it,  had  received  the  consideration  for  the 
note,  and,  after  the  judgment,  stood  by,  took  no  steps  to 
prevent  the  sale,  allowed  the  appellee  to  purchase  the 
land,  and  thus  invest  his  money  therein,  and  now,  years 
afterwards,  when  possession  of  the  land  is  sought  against 
her,  says  that  the  note  she  made  was  void !  A  system  of 
judicature  that  would  uphold  such  a  transaction  would 
render  courts  of  justice  machines  of  fraud. 

The  counsel  for  the  appellants  cite  two  cases  in  support 
of  their  views.  The  first  is  Morse  v.  To-ppan^  8  Gray,  441. 
The  whole  of  the  opinion  is  expressed  in  the  following 
words : 

"  Shaw,  C.  J. — The  facts  being  agreed,  they  are  to  be 
taken  as  of  the  same  legal  effect,  as  if  pleaded.  The  fact 
&at  the  defendant  was  a  married  woman,  when  the  judg- 
ment was  rendered  against  her,  would  alone  be  a  good  bar 
to  this  action.    It  would  be  the  same  as  if  she  had  entered 
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into  an  obligation  by  bond  at  the  same  time ;  to  which  she 
might  have  pleaded  non  eat  factum.  A  judgment  is  in  the 
natare  of  a  contract;  it  is  a  specialty,  and  creates  a  debt; 
and  to  have  that  effect,  it  must  be  taken  against  one 
capable  of  contracting  a  debt." 

What  induced  a  respectable  court  to  pronounce  such  an 
opinion  as  this,  or  upon  what  ground  it  rests,  is  more 
than  we  know  or  can  perceive.  To  us,  to  place  a  judg- 
ment upon  no  higher  ground  than  an  executory  bond,  to 
which  non  est  factum  might  be  pleaded,  and  to  say  that  a 
judgment,  to  be  obligatory,  must  be  taken  against  one 
capable  of  contracting  a  debt  seem|  to  be  legal  absurdi- 
ties. And  the  case  cited  in  this  opinion  to  sustain  it  gives 
it  no  support  whatever.  Faithome  v.  Blaquirty  6  M.  A  B. 
78.  It  was  a  case  where  the  court,  on  motion,  set  aside  a 
judgment  on  a  warrant  of  attorney,  given  by  a  former 
court,  although  she  had  been  divorced  a  menaa  et  tJioro. 
This  is  quite  different  from  attacking  a  judgment  collater- 
ally to  defeat  an  action  of  ejectment. 

The  other  case  cited  by  the  appellant  is  Griffith  v. 
GarkCy  18  Md.  457,  the  ground  of  which  was,  that  a  mar- 
ried woman,  in  that  State,  was  not  competent  to  employ 
an  attorney.  And  in  this  case,  not  a  single  authority  is 
cited.    It  stands  naked  and  alone. 

The  counsel  also  refer  us  to  a  decision  recently  made  by 
the  Supreme  Court  in  Illinois,  but  they  did  not  cite  it  by 
name  or  reference,  and  we  are  not  able  to  find  any  thing 
of  the  kind.    They  also  say : 

<^A  judgment  may  be  annulled,  and  execution  upon  it 
enjoined,  when  it  was  procured  by  fraud." 

Certainly  it  miay,  but  fraud,  in  the  cause  of  action 
upon  which  it  is  founded,  can  not  be  pleaded  against  it, — 
it  must  be  fraud  in  procuring  the  judgment ;  and  for  a 
very  sufficient  reason :  because,  in  such  a  case,  the  fraud 
is  not  accomplished  until  the  judgment  is  rendered. 
There  is  no  analogy  whatever  between  such  cases  and  the 
one  before  us. 
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Upon  the  two  cases  cited,  and  the  argument  of  the 
counsel,  they  ask  us  to  overrule  several  well  considered 
cases  deciding  the  question  here  disfcussed.  To  sustain 
their  views,  we  should  not  only  have  to  overrule  a  num- 
ber of  established  cases,  which,  in  some  instances,  have 
become  rules  of  property,  but  also  to  violate,  in  a  greater 
or  less  degree,  the  principles  upon  which  a  long  line 
of  decisions,  touching  judgments,  is  founded,  running 
through  the  entire  history  of  the  State.  Stare  decisis  d 
quietajno^i^e.  Fischli  v.  FischU^  1  Blackf.  860 ;  Stipp  ▼. 
The  Washington  SaU  Co.j  6  Blackf.  16 ;  Horner  v.  Doe,  1 
Ind.  180;  Laney  v.  Laney^  4  Ind.  149;  Gatling  v.  Rod-^ 
many  6  Ind.  289 ;  Barnes  v.  McKay,  7  Ind.  801 ;  Arnold  v. 
Stanfdd,  8  Ind.  823;  Spaulding  v.  Thompson,  12  Ind.  477 ; 
Wiesman  v.  Macy,  20  Ind.  289;  Preston  v.  Sandford^s 
AdmW,  21  Ind.  156 ;  Evans  v.  Ashby,  22  Ind.  15 ;  Fletcher 
V.  Holmes,  25  Ind.  458 ;  BueU  v.  Shuman,  28  Ind.  464 ; 
Abdil  V.  Abdil,  38  Ind.  460;  Comparet  v.  Hanna,  84 
Ind.  74;  Shumaker  v.  Johnson,  85  Ind.  88;  Smith  v. 
Dodds,  86  Ind.  452;  McDanid  v.  Carver,  40  lud.  250; 
Mson  V.  (yDowd,  40  Ind.  300 ;  Gavin  v.  Graydon,  41  Ind. 
559 ;  Wagner  v.  Ewing,  44  Ind.  441 ;  Landers  v.  Douglas, 
46  Ind.  622 ;  Johnson  v.  MiUer,  47  Ind.  876 ;  McCaffrey  v. 
Corrigan,  49  Ind.  175 ;  Greenup  v.  Crooks,  60  Ind.  410 ; 
King  v.  Roe,  ante,  p.  — ,  and  Dandislet  v.  Benninghof, 
ante,  p.  — . 

The  appellants  urge  several  minor  questions,  such  as, 
that  it  appears  on  the  face  of  the  complaint,  that  Matilda 
Burk  was  a  married  woman  when  she  made  the  note; 
that  the  complaint  does  not  describe  the  land,  (but  it  is 
described  in  the  mortgage,  which  is  made  an  exhibit,)  and 
therefore  the  court  had  no  jurisdiction  of  the  subject- 
matter  of  the  suit;  that  the  ejectment  suit  should  have 
been  enjoined  on  the  complaint  of  the  appellant ;  that  the 
default  in  the  judgment  on  the  note  and  mortgage  should 
have  been  set  aside,  and  the  appellant  allowed  to  plead  to 
the  action ;  all  of  which  fall  within  the  main  question  we 
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have  decided,  namely,  that  the  judgment  is  valid  on  its 
face,  and  need  not  therefore  he  noticed  in  detail 

It  is  claimed,  also,  that  the  levy  was  excessive,  that  the 
property  should  have  heen  sold  in  parcels,  and  that  the 
evidence  does  not  support  the  finding,  as  to  damages ;  hut 
we  find  no  serious  ohjection  to  the  record  on  these  points. 

The  judgment  is  affirmed^  with  costs. 


McOSKBR  V.  BUBBBLL. 

HxQHWAY. — Svpenigor, — Waiereounm, — Remedy. — ^Where,  in  the  exercise  of 
an  konest,  though  an  erroneons,  judgment  that  it  is  necessary  for  the 
repair  of  a  highway  in  his  road  district,  a  superviscnr  so  oonstmcts  a  dam 
that  the  flow  of  an  ancient  watercourse  u  thereby  diyerted  from  iti 
original  channel,  in  such  manner  as  to  overflow  and  damage  the  land  of 
a  neighboring  proprietor,  the  remedy  of  the  latter  is,  by  an  application 
lor  an  assessment  of  his  damages,  under  section  16  of  the  act  of  March 
5th,  1859,  in  relation  to  supervisors,  (1  R.  S.  1S76,  p.  855)  and  not  by  an 
action  against  such  supervisor,  personally. 

&A1CS. — Where,  in  such  case,  the  lands  of  an  adjoining  proprietor  SJ^  so'  in^ 
jured,  not  because  of  the  negligence  of  a  supervisor  in  constructing  such 
dam,  but  because  of  the  failure  of  his  successor  to  repair  it,  the  former 
is  not  liable. 

SLucB. — Wkm  Supervimr  i»  Liabie. — Bwrden  i^  J^roqf. — If  in  making  suck 
repairs  a  supervisor  acts  in  bad  faith,  negligently  or  corruptly,  he  ia 
liable,  personally,  to  any  such  owner  sustaining  damages  thereby ;  but 
the  burden  of  proof  is  upon  the  latter  to  show  such  bad  faith,  negligence, 
or  corrupt  motive. 

SAXM.'-^99etgm0ht  of  Damagei, — Ttnder. — CoMUiutUmal  Lam, — ^Tke  entering 
upon  or  taking  of  the  property  of  another  by  a  supervisor,  as  contem- 
plated by  such  section  16  of  the  act  in  relation  to  supervisors,  is  a  taking 
by  the  State,  within  the  meaning  of  section  21,  article  l,of  the  Constitution 
of  this  State,  for  which  damages  need  not  be  first  assessed  and  tendered. 

New  Tklul— Cbttses.— TifiMS  Qwm  to  i^-~ Traiver.--iVtu;fi0e.-— Where,  at 
the  term  at  which  a  finding  or  verdict  is  rendered,  an  oral  motion  for  a 
new  trial  is  made,  but,  at  the  request  of  the  party  making  such  motion 
and  without  objection  by  the  opposite  party,  time  is  given  by  the  court, 
until  the  next  term,  to  file  written  reasons  in  support  of  such  motion,  it 
is  too  late  for  the  opposite  party,  at  such  aabeeqaent  term,  to  then  object 
to  the  filing  of  such  reasons. 
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From  the  Jackson  Circuit  Court. 

D.  H.  Lonffy  B.  E.  Long  and  E,  C.  DevorCy  for  appellant. 
£.  H.  BurreU  and  F.  Emerson^  for  appellee. 

Perkins,  J. — ^Suit  by  appellee,  against  appellant,  for  ob- 
structing an  ancient  watercourse  and  diverting  the  course 
of  the  water,  which  obstruction  and  diversion  caused  an 
overflow  of  appellee's  land,  to  his  damage,  etc. 

The  acts  done  are  thus  charged  in  the  complaint : 

'^  The  p]aintifl['  avers  that  the  said  defendant,  without 
any  right  or  authority  from  the  plaintiflT,  or  by  lawful 
right  or  authority,  did,  on  or  about  the  20th  day  of  May, 
1871,  order,  and  ever  since  that  time  has  maintained,  -a 
dam  across  the  original  channel  of  said  creek,  of  logs, 
plank  and  earth,  and  thereby,  and  by  digging  a  ditch,  then 
and  there,  did  divert  the  same  from  its  original  channel, 
and  did  change  the  channel  of  said  creek,  so  that  the 
water  flowing  through  the  same  does,  after  passing  over 
the  defendant's  premises,  overflow,  spread  out  over  and 
upon  the  real  estate  of  the  plaintiff,"  etc. 

The  appellant  answered  the  general  denial,  under  an 
agreement  between  the  parties,  that  any  legal  defence, 
which  might  exist,  should  be  admissible  under  such  denial. 

The  cause  was  tried  by  a  jury,  and  the  appellee  obtained 
a  verdict  for  fifty  dollars,  and,  over  a  motion  for  a  new 
trial,  a  judgment  on  the  verdict. 

The  evidence  is  in  the  record. 

It  shows  that  the  appellant  was  supervisor  of  the  road 
district  in  which  the  dam  was  erected  and  the  ditch  dug, 
and  that  whatever  he  did  in  the  premises  he  did  in  his 
official  capacity,  as  such  supervisor.  It  becomes  necessary, 
therefore,  that  we  ascertain  whether  the  supervisor  had 
power  to  do  the  acts  complained  of. 

After  highways  have  been  constructed,  so  long  as  they 
are  continued  as  such,  they  should  be  kept  in  repair ;  the 
supervisor  takes  an  oath  to  so  keep  them,  (sec.  5, 1  B.  8. 
1876,  p.  856)  and  to  carry  into  effect  the  orders  of  the 
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township  trastee  in  regard  to  them.  This  must  be  done 
according  to  some  prescribed  plan. 

The  method  in  this  State  is  prescribed  by  legislative 
act.  Our  statute  (1  R.  S.  1876,  p.  869)  provides  that  the 
township  trustee  shall  annually  assess  a  road  tax,  and  that 
(p.  860)  he  shall  •  order  the  expenditure  of  such  tax  in  the 
improvement  of  highways,  under  regulations  that  he  may 
make ;  that  he  shall  pay  over  the  money  to  the  supervisor, 
taking  from  him  a  bond,  to  enable  him  to  make  the  im- 
provements, etc.;  and  the  supervisor  has  power  to  call  out 
persons  liable  to  work  on  the  highways,  under  the  provi- 
sion of  the  statute. 

Section  16  of  the  statute,  (p.  858)  und^r  which  the  acts 
complained  of  in  this  case  were  done,  is  as  follows : 

"  The  supervisor,  or  any  other  person  by  his  order,  may 
enter  upon  any  land  adjoining  or  near  to  any  highway  in 
his  district,  and  thereupon  construct  such  ditches,  drains 
and  dams,  and  dig  and  remove  any  gravel,  earth,  sand  or 
stone,  or  cut  and  remove  any  wood  or  trees  that  may  be 
necessary  for  the  proper  construction,  repair  or  preserva- 
tion  of  such  highways,  and  any  person  aggrieved  may 
petition  the  township  trustee  for  an  assessment  of  dam- 
ages occasioned  thereby,  and  in  such  case,  such  trustee 
shall  appoint  three  disinterested  persons,  in  such  township, 
to  view  the  locality  where  the  grievance  was  committed, 
and  assess  such  damages  within  twenty  days  after  such 
appointment,  they  having  taken  an  oath  to  faithfully  dis- 
charge their  duties,  before  some  officer  authorized  to 
administer  oaths,  and  such  viewers  shall  make  report 
thereof,  within  ten  days  after  such  assessment,  to  such 
trustee,  having  first  given  notice  thereof  to  the  complain- 
ant, and  such  trustee  shall  pay  the  damages  assessed  to  be 
paid  out  of  the  township  treasury,  unless  he  should  deem 
them  unreasonable,  in  which  case  he  may  reduce  the 
amount.'' 

This  statute  authorizes  the  supervisor  to  do  just  such 
acts  as  are  charged  to  have  been  committed  by  the  appel- 
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lant  in  this  case ;  but  the  land  on  which  he  enters  for  the 
purpose  of  committing  them,  must  be  "  adjoining  or  near 
to  a  highway  in  his  district ;"  (the  ownership  of  the  land 
being  immaterial)  and  the  dams  erected  and  ditches  du^ 
must  "  be  necessary  for  the  proper  construction,  repair  or 
preservation  of  such  highways."  When  such  conditions 
exist,  the  supervisor  may  perform  the  acts,  whether  they 
damage  any  person  or  not.  If  they  do  cause  damage, 
and  the  damage  is  of  a  character  entitling  the  injured 
party  to  redress,  the  statute  points  out  the  mode  in  which 
it  may  be  obtained.  See  7%c  Trustees  of  the  Wabash  and 
Erie  Canal  v.  Spears^  16  Ind.  441,  and  cases  cited,  as  to 
what  are  such  damages. 

The  statute  in  question  has  been  held  constitutional.  It 
provides  fox  the  assessment  of  damages  for  property 
taken,  etc.,  and  the  payment  of  compensation,  but  does 
not  require  prepayment,  because  this  class  of  cases  falls 
within  the  exception  contained  in  section  21  of  article  1 
of  the  Constitution,  which  section  ordains  that  ^'  No  man's 
property  shall  be  taken  by  law  without  just  compensa- 
tion ;  nor,  except  in  case  of  the  State,  without  such  com« 
pensation  first  assessed  and  tendered."  The  JeffersonvUie^ 
etCj  R.  R.  Co.  V.  Daugh^rtyj  40  Ind.  38 ;  Hymes  v.  Ayde^ 

foft,  26  Ind.  481. 
A  supervisor,  acting  within  the  scope  of  his  authority, 

in  good  faith,  should  not  be  liable  to  an  action  in  his 
natural  capacity  for  acts  so  done  in  his  official  capacity^ 
Qe  should  not  be  liable  for  acting  upon  an  honestly  en- 
tertained, erroneous  opinion  in  these  matters.  Carter  v. 
Harrison^  5  Blackf.  138 ;  Boyd  v.  Blaisdell^  15  Ind.  73, 
note  on  page  76 ;  Conwdl  v.  Emrky  4  Ind.  208. 

It  seems  to  us,  that  in  cases  growing  out  of  acts  done 
under  this  statute,  where  the  party  claiming  to  be  injured 
declines  to  avail  himself  of  the  statutory  mode  of  recov- 
ering his  damages,  but  elects  to  sue  the  supervisor  and 
bold  him  personally  liable,  the  burden  should  rest  upon 
the  party  so  suing,  of  establishing  the  facts  that  the  super- 
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visor  did  not  act  in  good  faith,  but  acted  without  reaeon- 
able  care,  or  corruptly,  or  maliciously.  The  supervisor  is 
bound,  under  penalties,  to  act ; — to  act  upon  his  own  judg- 
ment, in  matters,  some  of  which  are  quasi  judicial,  and  it 
would  be  unjust,  under  such  circumstances,  and  against 
public  policy,  to  hold  him  liable  for  a  mere  error  of  judg- 
ment. 

The  evidence  in  this  case  shows  that  the  appellant  did 
act  in  good  faith. 

If  the  ditch  and  d*n  were  properly  constructed,  and, 
by  reason  of  not  being  kept  in  proper  condition  by  suc- 
ceeding supervisors,  subsequently  worked  injury  tb  the 
appellee,  the  appellant  should  not  be  held  liable  for  such 
injury.  We  think  the  evidence  makes  no  case  against  the 
appellant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

On  petition  for  a  rbheabing. 

Perkins,  C.  J. — A  petition  for  a  rehearing  is  filed  in  this 
case.     The  rehearing  is  asked  on  two  grounds : 

Ist.  The  written  reasons  for  a  new  trial  were  not  filed 
at  the  term  at  which  the  verdict  was  rendered ;  and, 

2d.  The  defendant  was  not  supervisor,  at  the  time  he 
committed  the  act  complained  of. 

The  record  shows  that  the  verdict  was  returned  at  the 
April  term ;  it  states,  that,  at  that  term,  a  motion  for  a 
new  trial  was  made,  and  leave  given  by  the  court  to  file 
the  written  motion  and  reasons  at  the  next,  the  Septem- 
ber, term.  No  objection  or  exception  appears  to  have 
been  taken  to  this  action  of  the  court  at  that  term.  At 
the  September  term,  pursuant  to  said  leave,  the  written 
motion  and  reasons  were  filed,  over  the  objection  of  the 
appellant. 

The  statute  requires  the  motion  for  a  new  trial,  and  the 
reasons  therefor,  to  be  filed  at  the  term  the  verdict  or 
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finding  is  rendered.  Can  time  be  given  for  this  filing,  by 
the  court,  till  the  succeeding  term,  by  the  consent  of  both 
parties,  where  the  motion  is  orally  made  at  the  term  at 
which  the  verdict  or  finding  is  rendered  ?  It  seems  to  us 
that  it  can  be.  This  being  so,  where  the  oral  motion  is 
made  and  leave  given  in  open  court,  and  no  objection 
made,  at  the  term  of  the  return  of  the  finding  or  verdict, 
we  think  consent  is  to  be  presumed,  and  that  the  written 
motion  and  reasons  may  be  filed  at  the  next  term,  within 
a  reasonable  time,  where  no  day  ft>r  filing  is  fixed  by  the 
court  in  the  leave  granted,  and  on  or  before  that  day, 
where  a  day  is  designated  in  the  leave  granted.  WUson 
V.  Vance^  antCy  p.  894.    * 

The  jury  answered,  specially,  that  the  defendant  was 
supervisor,  when  the  acts  complained  of  were  done. 

The  petition  for  a  rehearing  is  overruled. 

Petition  for  a  rehearing  overruled,  and  the  opinion  thereon  filed,  at  the 
May  Term,  1877. 


Thb  Indianapolis,  Peru  &  Chicago  R.  W.  Co.  v.  Cranb 

ET  AL. 

8UFBEME  CouBT. — JVxMJ<ioc. — TToMW. — ^The  failure  of  a  party,  on  appeal  to 
the  Supreme  Court,  to  diaouBS  in  his  argument  a  question  made  in 
the  record,  is  deemed  to  be  a  waiver  thereof. 

Same. — Weight  cf  .EWence.— The  Supreme  Court,  on  appeal,  will  not  re* 
verse  a  judgment  on  the  mere  weight  of  evidence. 

From  the  Laporte  Circuit  Court. 

D.  Mo8s^  for  appellant. 
A.  T.  BlisSy  for  appellees. 

HowK,  J. — The  appellees,  as  plaintiffs,  sued  the  appel- 
lant, as  defendant,  before  a  justice  of  the  peace  of  Laporte 
county,  Indiana,  to  recover  damages  for  an  alleged  breach, 
by  the  appellant,  of  a  contract  of  affreightment. 
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Appellees'  complaint  was  in  two  paragraphs,  bat  each 
of  them  coanted  upon  the  same  cause  of  action.  In  the 
first  paragraph  of  their  complaint,  the  appellees  alleged, 
in  substance,  that  the  appellant  was  a  common  carrier  for 
hire ;  that  abotit  the  2d  day  of  September,  1872,  the  ap- 
pellees delivered  to  the  appellant,  as  soch  common  carrier, 
at  Plymouth,  Indiana,  a  station  on  the  line  of  its  railway, 
in  good  order  and  condition,  five  packages  of  American 
BuBsia  sheet-iron,  of  a  specified  weight,  and  of  the  value 
of  two  hundred  dollars,  owned  by  the  appellees,  which 
sheet-iron  the  appellant  then  and  there  undertook,  prom- 
ised and  agreed,  as  such  common  carrier  for  hire,  to 
safely  transport  and  carry,  in  good  order  and  condition, 
from  said  station,  to  the  city  of  Laporte,  Indiana,  and 
there  deliver  the  same,  in  like  good  order  and  condition, 
to  appellees;  and  a  copy  of  said  undertaking  was  filed 
with  and  made  part  of  said  complaint ;  for  which  trans- 
porting and  carrying,  appellees  promised  and  agreed  to 
pay  to  appellant  a  reasonable  compensation ;  and  the  ap- 
pellees alleged,  that  appellant  did  not  safely,  and  in  good 
order  and  condition,  transport  and  carry  said  iron,  from 
said  station,  to  said  city  of  Laporte,  and  there  deliver  the 
same,  in  like  good  order  and  condition,  to  the  appellees ; 
but  that,  on  the  contrary,  the  appellant  so  negligently 
and  carelessly  cared  for,  handled,  transported  and  carried 
said  iron,  and  so  exposed  the  same,  that  said  iron  became 
and  was  thereby  moistened,  corroded,  rusted,  spotted  and 
stained,  and  was  thereby  daniaged  in  its  value,  to  wit,  in 
the  sum  of  one  hundred  and  fifty  dollars ;  and  the  appel- 
lees averred,  that  b^  reason  of  the  premises  they  had 
been  damaged  in  the  sum  of  one  hundred  and  fifty  dol- 
lars, for  which  sum,  and  other  proper  relief,  they  de- 
manded judgment. 

The  written  undertaking  of  the  appellant,  a  copy  of 
which  was  filed  with  and  made  part  of  the  complaint, 
was  a  receipt,  in  these  words  and  figures : 
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"  Plymouth  Station,  September  2d,  1878, 

"  Received  of  the  Penna.  R.  R.  Co.,  lessee  of  the  Pitta- 
burgh,  Fort  Wayne  and  Chicago  Railroad,  in  good  order^ 
the  packages  of  merchandise  charged  in  column  of 
articles  opposite  our  names.  Pittsburgh  Way-bill  No. 
5,280,  dated  August  29th,  1872.  P.  for  car  444,  L.  &  B. 
F.  Crane,  5  packages  iron,  1,141  lbs.,  Laporte,  Indiana. 

(Signed)  "  J.  C.  Jilson, 

"Ag't  I.,  P.  k  C.  RV*y." 

The  second  paragraph  of  the  complaint  was  identical 
with  the  first  paragraph,  except  that  it  contained  no 
reference  or  allusion  whatever  to  the  receipt  or  any 
written  undertaking. 

There  was  a  trial  by  the  justice,  ind  judgment  for  the 
appellees,  from  which  the  cause  was  duly  appealed  to  the 
court  below. 

In  the  latter  court,  there  was  a  trial  by  jury,  and  a  ver- 
dict was  returned  for  the  appellees  for  two  hundred  and 
twenty-eight  dollars  and  twenty  cents,  of  which  appellees 
entered  a  remittitur  of  seventy-eight  dollars  and  twenty 
cents,  leaving  a  balance  of  one  hundred  and  fifty  dollars, 
of  said  jury*s  verdict. 

Upon  written  causes  then  filed,  the  appellant  moved 
the  court  below  for  a  new  trial,  which  motion  was  over- 
ruled, and  the  appellant  excepted.  And  judgment  was 
rendered  by  the  court  below,  upon  the  verdict,  for  one 
hundred  and  fifty  dollars  and  costs,  from  which  this  ap- 
peal is  now  here  prosecuted. 

In  this  court,  the  only  alleged  error,  assigned  by  appel- 
lant, is,  that  the  court  below  erred  in  overruling  appel- 
lant's motion  for  a  new  trial.  Several  causes  for  a  new 
trial  were  specifically  assigned,  in  appellant's  motion  for 
that  purpose.  But  the  only  question  discussed  by  appel- 
lant's attorney,  in  his  argument  of  this  cause,  is  a  question 
as  to  the  weight  of  the  evidence.  However  weak  some 
of  the  evidence  may  have  been,  and  although  we,  as  triers 
of  the  facts,  might  possibly  have  reached  a  very  difiTerent 
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conclusion,  from  the  evidence,  to  that  which  the  jury 
reached,  yet,  as  there  was  evidence,  introduced  on  the 
trial,  tending  to  support  each  material  point  in  the  appel- 
lees' case,  we  can  not  disturb  the  verdict,  and  the  judg- 
ment of  the  court  below  thereon,  on  the  mere  weight  of 
the  evidence.  This  has  been  so  often  held  by  this  court, 
that  the  rule  needs  no  citation  of  authorities  to  support 
it.  The  reasons  for  the  rule  are  stated,  clearly  and  ex- 
plicitly, by  BiDDL£,  J.,  in  the  case  of  Cox  v.  The  StateyAQ 
Ind.  568,  and  it  would  be  useless  to  repeat  them  here. 

In  accordance  with  the  well  established  practice  of  this 
court,  in  civil  causes,  we  consider  all  questions,  made  in 
the  record,  to  be  waived  by  the  appellant,  if  he  fails  to 
notice  or  discuss  them,  in  his  argument  of  the  cause. 
We  find  no  error,  in  the  record. 

The  judgment  of  the  court  below  is  afiirmed,  at  appel- 
lant's costs. 

.  Belitioii  for  a  nhearing  oyerrnled  at  the  May  Tenn,  1877. 


Sttlwbll,  Adm'r'x,  bt  AL.  V.  ConwiN,  Adm'b. 

(karsaAUTj—AMeBmneni  of  Taaa, — CkmltnH  to  Avoid. — Fromd, — ^To  the  com* 
plaint  in  an  action  upon  a  written  Instntment  executed  by  the  defendants^ 
acknowledging  the  receipt  of,  and  promising  to  return  to  the  plaintiff,  a 
certain  sum  in  United  States  seven-thirty  bonds,  the  defendants  answered, 
admitting  the  execution  of  such  instrument,  but  averring,  that,  at  the 
date  thereof,  the  plaintiff  had  had  on  deposit,  in  a  bank  of  which  the 
defendants  were  officers,  a  sum  in  currency  equal  to  the  amount  men- 
tioned in  Buch  receipt ;  that  in  order  to  fraudulently  avoid  taxation  on 
such  currency,  the  plaintiff  surrendered  his  certificate,  evidencing  such 
deposit,  and,  in  lieu  thereof,  received  the  instrument  in  suit,  though  no 
such  bonds  were  ever  received  as  therein  recited. 
Hdif  on  demurrer,  that  such  answer  is  insufficient 
Hdif  also,  that  an  intent  to  bo  avoid  taxation  is  not  Iraadnlent. 

Vol.  LV.— 28 
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From  the  Mftdiacm  Circuit  Ooort. 

M.  8.  Bobinson  and  J.  W.  Lovett^  for  appellants. 
B,  Harrison,  C.  G.  Hines  and  W.  H.  H.  MiUer,  for  ap- 
pellee. 

BiDDLE,  J. — This  action  is  brought  by  John  E.  Corwin, 
administrator  of  the  estate  of  Allen  Makepeace,  deceased, 
against  Eliza  M.  Stilwell,  administratrix  de  bonis  non  of 
the  estate  of  Jacob  G.  Stilwell,  deceased,  and  "Winnifred 
C.  Stilwell,  administratrix  of  the  estate  of  Thomas  N". 
Stilwell,  deceased.  The  complaint  contains  two  para- 
graphs. The  first  is  founded  on  the  following  writing, 
alleged  to  have  been  executed  by  Jacob  G.  Stilwell  and 
Thomas  N.  Stilwell,  viz.: 

"  Received  of  Allen  Makepeace,  for  safe-keeping,  four- 
teen thousand  five  hundred  dollars,  in  seven  and  three- 
tenths  United  States  bonds ;  said  bonds  to  be  returned  to 
said  Makepeace,  at  any  time  called  for.  Interest  on  said 
bonds  due  August  l&th  and  February  15th.  Andenson, 
Indiana,  December  28th,  1865. 

(Signed)  «J.  G.  &  T.  N.  Stilwbll.'' 

The  second  paragraph  of  the  complaint  is  a  common 
count,  upon  an  alleged  indebtedness  for  money  had  and 
received. 

The  first  paragraph  of  answer  pleaded  by  the  defend- 
ants, to  the  first  paragraph  of  the  complaint,  is  as  follows : 

'^  That  they  admit  the  execution  of  the  written  instru- 
ment which  is  the  foundation  of  said  paragraph,  and  they 
say  it  was  executed  under  the  following  circumstances, 
and  as  a  part  of  the  following  contract,  and  not  otherwise, 
to  wit:  On  the  28th  day  of  December,  1865,  the  eaid  de- 
fendants owned  and  operand  the  Citizens  Bank,  which 
was  a  bank  of  deposit,  and  one/of  general  banking  busi- 
ness, at  that  time,  and  had  been  for  ten  years  prior  thereto, 
at  Anderson,  Indiana;  that  the  oflSicers  of  said  bank  were 
Jacob  G.  Stilwell,  who  was  president  thereof,  and  Thomas 
N.  Stilwell,  who  was  cashier  of  the  same.    That  prior  to 
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and  on  the  day  last  aforesaid,  the  said  plaintiff  had  been 
and  then  was  a  depositor  in  said  bank,  Mid  had  fall 
knowledge  of  its  being  such  a  bank.  That  on  said  day 
said  plaintiff,  who  was  then  and  has  since  continued  to  be 
a  resident  of  Madison  county,  Indiana,  had,  in  said  bank, 
deposited  fourteen  thousand  and  five  hundred  dollars  m 
currency,  which  was  sybject  to  taxation  for  Government, 
State  and  county  purposes,  and  that,  to  enable  him  to 
avoid  paying  taxes  on  the  same,  for  the  next  then  ensuing 
year,  to  wit,  the  year  of  1866,  it  was,  at  the  instance  and 
request  of  said  plaintiff,  by  said  parties  agreed  that  said 
certificates  of  deport  of  said  fourteen  thousand  five  hun- 
dred dollars  should  be,  by  these  defendants,  received  from 
said  plaintiffs,  and  the  same  should  be  cancelled  and  de- 
stroyed, and  the  said  l^ank  and  these  defendants  absolved 
from  all  liability  by  reason  of  said  deposit,  and  that  these 
defendants,  in  lieu  thereof,  should  execute  the  said  written 
instrument  in  suit,  which  should  not  be  subject  to  taxar 
tion  for  said  Government,  State  and  county  purposes,  and 
thereby  enable  said  plaintiffs,  fraudulently,  corruptly  and 
illegally,  to  avoid  the  listing  for  purposes  of  taxation, 
of  *  money  on  deposit,'  in  his  schedule  of  property,  money, 
etc.,  held  by  him,  the  ssid  plaintiff,  on  the  1st  day  of  Jan- 
uary, 1866,  and  to  thereby  enable  him,  said  plaintiff,  to 
avoid  the  payment  of  taxes  on  said  sum  of  fourteen 
thousand  five  hundred  dollars,  due  the  Government,  State 
and  county  as  aforesaid,  to  wit,  to  the  State  and  county 
aforesaid  the  sum  of  two  hundred  and  ninety  dollars,  and 
to  the  Government  of  the  United  States  in  the  sum  of 
fifty-three  dollars ;  and  they  say  that  in  pursuance  of  said 
agreement  the  said  plaintiff  did  refuse  to  list  for  purposes 
of  taxation  the  said  sum  of  fourteen  thousand  and  five 
hundred  dollars  for  the  year  1866,  and  did,  by  virtue  (^ 
and  in  pursuance  of  said  agreement,  fraudulently,  cor- 
ruptly and  illegally  avoid  the  payment,  for  the  year  1866, 
of  any  and  all  taxes  on  8aid  fourteen  thousand  five  hun- 
dred dollars ;  and  they  further  say  that  no  bonds  of  any 
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kind  or  description  whatever  passed  from  the  said  plain- 
tiff, to  the  said  defendants,  on  that  occasion,  nor  to  any 
other  person  for  them.  That  there  were  no  bonds  in  said 
contract,  or  connected  in  any  manner  with  the  said  writ- 
ten instrument,  and  that  the  same  was  executed  as  afore- 
said, to  enable  said  plaintiff  to  cheat  and  defraud  the  said 
State  of  Indiana,  the  said  county  of  Madison,  and  the 
said  Government  of  the  United  States,  out  of  the  moneys 
due  them,  respectively,  from  said  plaintiff*,  and  for  no  other 
purpose  whatever;  and  that  the  contract  is  illegal  and 
void,  and  they  demand  judgment  for  costs,"  etc. 

The  second  paragraph  of  the  answer  is  not  substantially 
different  from  the  first. 

The  fourth  paragraph  avers  that  the  cause  of  action  set 
out  in  the  first  and  second  paragrapls  of  the  complaint  are 
one  and  the  same,  and  then  alleges  the  same  facts  that  are 
set  up  in  the  first  and  second  paragraphs,  only  in  a  slightly 
different  form. 

To  each  of  these  paragraphs  of  answer  a  demurrer  was 
filed,  alleging,  as  ground,  the  insufficiency  of  the  facts 
therein  stated,  to  constitute  a  defence.  These  demurrers 
were  sustained,  and  exceptions  reserved.  Issues  of  fact 
were  formed  upon  other  paragraphs  of  answer,  trial,  ver- 
dict, and  other  proceedings  had,  which  resulted  in  a  judg- 
ment against  the  appellants.  These  proceedings  need  not 
be  more  particularly  stated,  as  the  only  questions  discussed 
by  the  appellants  in  their  brief  arise  upon  sustaining  the 
demurrers  to  the  first,  second  and  fourth  paragraphs  of 
the  answer. 

It  is  insisted  by  the  appellants  that  the  agreement,  set 
out  in  the  fiirst  paragraph  of  the  complaint,  was  made  for 
the  purpose  of  avoiding  the  payment  of  taxes  for  the 
year  1866,  on  money  on  deposit  in  the  Citizens  Bank,  as 
alleged  in  the  first  paragraph  of  their  answer,  and,  there- 
fore, that  it  is  fraudulent  and  void ;  and,  also,  that  the 
agreement,  for  the  same  reasons,  is  void,  as  being  against 
public  policy. 
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We  can  not  perceive  wherein  the  agreement  is  void  for 
either  cause.  Any  person  has  a  right  to  exchange  money 
on  deposit  in  a  bank  for  bonds  on  the  United  States,  at 
any  time,  even  if  the  express  purpose  in  the  transaction 
was  to  exchange  money  which  was  taxable,  for  bonds 
which  were  not  taxable.  Nor  would  the  destruction  of 
the  certificates  of  deposit  make  the  slightest  difference, 
for  they  would  be  cancelled  by  the  exchange.  The  money 
given  for  the  bonds  was  taxable  for  the  year  1866,  either 
in  the  hands  of  the  Stilwells  or  in  the  hands  of  Make- 
peace. The  revenue,  therefore,  is  not  defrauded.  And, 
although  no  bonds  actually  passed  in  the  transaction,  yet 
if  Makepeace  chose  to 'take  the  obligation  of  the  Stil- 
wells for  the  delivery  of  bonds,  instead  of  the  bonds 
themselves,  it  will  not  change  the  character  of  the  trans- 
action. 

The  allegations  in  the  first  paragraph  of  answer  amount 
to  no  more  than  that  Makepeace  fraudulently  refused  to 
list  his  money,  on  deposit  in  the  Citizens  Bank,  for  the 
year  1866,  and  thereby  fraudulently  avoided  paying  the 
tax  thereon  for  that  year.  These  facts  constitute  no  an- 
swer to  the  obligation  against  the  Stilwells  to  deliver 
United  States  bonds  to  Makepeace,  according  to  the 
terms  of  the  written  instrument  set  out  in  the  complaint^ 
even  though  they  assisted  him  in  the  fraud,  as  alleged. 

As  the  second  and  fourth  paragraphs  of  the  answer  are 
the  same,  in  effect,  as  the  first,  they  need  not  be  separately 
examined. 

The  judgment  is  affirmed,  with  costs. 
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BaRTBL  V.  TiBMAN  BT  AL. 

OoMTiNUANCE. — Absence  qf  Wiineee. — Abemee  q^  Attorney. — ^The  absenoe  of  m 
witness  m  a  caoBe,  or  of  an  attorn  ay  r^pilarly  emplojed  to  condact  such 
canse,  withont  the  fault  of  the  applicant,  Ib,  npon  filing  a  sufficient  affi- 
davit, a  good  caaae  lor  a  eontinaance. 

8AME.^^Siipreme  Cburf.— The  action  of  the  circuit  court,  in  refoaing  to 
grant  a  continuance  of  a  cause,  is  subject  to  review  hj  the  Supreme 
Ck>urt  on  appeal,  and,  if  erroneous,  it  is  sufficient  cause  for  the  reversal 
of  a  judgment  rendered  in  such  cause,  against  the  applicant  for  such 
eontinuanoe. 

§AME. — BiU  <if  E3Deq)tUme. — Extrineie  Feute. — If  the  action  of  a  oonrt,  in 
refusing  to  grant  a  continuance  of  a  cause,  has  been  influenced  hj  facts 
outside  of  those  stated  in  the  affidavit,  therefor,  thej  must,  to  be  made 
available  to  sustain  such  decision  on  appeal  to  the  Supreme  Court,  be 
nl  out  in  the  bill  of  exceptions. 

From  the  Wayne  Circuit  Court. 

H.  C.  Fox  and  H.  B.  Payne^  for  appellant. 

W.  A.  Bickle  and  C.  H.  Burchenalj  for  appellees. 

PBltKiKSy  J. — The  appellee  Tieman  commenced  suit  ih 
the  Wayne  circuit  court,  against  the  appellant  and  the 
other  appellees,  to  collect  money  due  on  promissory  notes, 
and  to  set  aside  alleged  fraudulent  conveyances  of  real 
estate. 

Oh  the  27th  day  of  November,  1874,  as  appears  by  the 
record,  the  appellee  Tieman  filed  his  amended  complaint. 
Demurrer,  answers  and  crdse-complaint  followed;  the 
cause  progressed  to  issue  for  trial,  and,  on  the  14th  day  of 
June,  1875,  it  was  called  for  trial ;  whereupon  the  ap- 
pellant moved  for  a  oontinuanee  of  the  cause,  on  an  affida- 
vit showing  these  facts,  viz. : 

"  That  the  cause  was  set  down  for  trial  on  the  9th  day 
of  this  month,  (June,)  and  that  she  was  ready  for  trial  on 
that  day ;  that  she  had  procured  the  attendance  of  a  very 
important  witness,  who  lived  in  Cincinnati,  Ohio;  that 
she  had,  some  time  before,  employed  Henry  C.  Fox  and 
John  H.  Popp,  attorneys,  to  prepare  and  conduct  her  de- 
fence in  said  suit;  that  they  had  prepared  themselves  to 
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defend  it,  and  were  familiar  with  the  facts  and  qaestions 
involved  in  it,  and  that  she  relied  upon  them  to  represent 
her ;  that  said  cause  was  not  called  in  its  order  for  trial 
until  the  evening  of  the  10th  instant,  at  which  time  she 
was  ready  for  trial,  with  her  attorneys ;  that  the  court 
passed  said  cause  and  called  another  one,  and  proceeded 
to  the  trial  of  it,  whereupon  her  witness  from  Cincinnati 
immediately  left  for  his  home  in  that  city.  Affiant  further 
says,  that  her  attorneys,  who  were  then  present,  ready  for 
trial,  can  not  be  present  at  this  trial,  at  this  term,  owing 
to  professional  engagements  elsewhere,  which  engage- 
ments were  entered  into  before  the  time  set  for  the  trial 
of  this  cause,  viz.,  the  ^h  instant;  that  they  informed 
her  of  this  fact,  for  the  first  time,  on  the  12th  instant ;  that 
she  has  not  employed  other  counsel,  for  the  reason  that 
no  others  were  familiar  with  the  facts  of  her  defence,  and 
that,  after  she  was  informed  by  her  retained  counsel  that 
they  could  not  be  at  the  trial  on  this  day,  the  intervening 
time,  being  but  two  days,  was  too  short  to  enable  other 
attorneys  to  familiarize  themselves  sufficiently  with  the 
case,  to  properly  try  it ;  and  for  the  further  reason  that 
she  is  poor,  as  is  also  her  husband,  and  unable  to  pay  two 
sets  of  attorneys ;  that  in  the  complaint  she  is  charged 
with  fraudulently  receiving  the  title  to  lands  therein  de- 
scribed, wi&  intent  to  cheat,  hinder  and  delay  the  credit- 
ors of  her  husband,  aU  of  which  charges  are  untrue ;  that 
all  she  has  for  herself  and  children  is  involved,  and  it  is 
of  the  greatest  importance  to  her  to  have  her  said  witness, 
on  the  trial. 

<^ Affiant  further  says,  that  her  most  important  witness 
is  one  Qeorge  Heitman,  of  Cincinnati,  Ohio ;  that  he  was 
present,  at  the  time  this  cause  was  set  for  trial  and  was 
passed  by  the  court ;  that  she  had  him  summoned  to  at- 
tend at  this  time  before  he  left;  that  she  expects  to  prove 
by  said  witness  that  said  property  was  purchased  by  her 
in  good  faith,  and  that  she  obtained  one  thousand  two  hun- 
dred and  fifty  dollars  of  him,  and  gave  him  a  mortgage 
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to  secare  the  same,  all  of  which  was  done  without  anj 
fraudulent  intent;  that  after  said  cause  was  passed,  as 
hereinbefore  stated,  said  witness  returned  to  Cincinnati, 
but,  before  he  started,  her  counsel  proposed  to  the  oppo- 
site side  to  take  his  deposition,  but  they  would  not  con- 
sent; that  she  can  not  prove  the  same  facts  by  any  other 
witness;  that  if  this  cause  is  continued,  she  can  procure 
his  testimony  at  the  next  term ;  that  his  absence  is  not  by 
her  procurement  or  connivance,  and  that  the  facts  she 
expects  to  prove  by  said  witness  are  true. 

**  Sophia  Bartbl.'* 

The  affidavit  was  duly  sworn  to.  The  continuance  was 
refused.  Trial.  Final  judgment  against  appellant,  over  a 
motion  for  a  new  trial. 

It  was  early  settled  in  this  State,  that  a  refusal  to  con* 
tinue  a  cause,  where  a  continuance  ought  to  be  granted, 
is  error;  that  the  appellate  court  will  jeview  the  exercise 
of  discretion  in  such  cases,  in  the  lower  court.  Van- 
Uaricum  v.  Ward,  1  Blackf.  60;  Puller  v.  The  State^  1 
Blackf.  63. 

This  being  so,  we  think  this  cause  must  be  reversed. 
This  court  can  look  only  to  the  facts  stated  in  the  bill  of 
exceptions,  in  passing  upon  the  question  of  discretion  in 
the  refusing  of  the  continuance.  If  facts  outside  of  those 
stated  in  the  affidavit  for  a  continuance  influenced  the 
action  of  the  court  below  in  the  premises,  the  court  should 
have  taken  care  to  have  them  stated  in  the  bill  of  excep- 
tions. 

The  judgment  is  reversed,  with  costs. 

Petition  for  a  rehearing  overruled  at  the  May  Term,  1877. 
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TuBKPiKB. — Oravd  Boad, — JRq>ecU  of  Lanm, — jMe$tmmL — Lien, — Bemedjf, 
—By  the  enactment  of  the  act  of  March  13th,  1876,  (Acta  1875,  Beg.  Seas., 
p.  80)  repealing  the  act  of  May  14th,  1869,  (8  Ind.  Stat,  p.  538)  au- 
thoriaing  the  making  and  collection  of  aaaeaamenta  on  lands,  to  aid  in 
the  construction  of  plank,  macadamised  and  gravel  roada,  not  only  the 
remedy  for  enforcing  the  collection,  bat  also  the  lien,  of  aooeaimenta 
made  for  such  parponea  under  the  latter  act,  is  taken  away. 

%AMB.^M9ea8on,^ArUKonty.---AppoinimenL'-The  act  of  March  llth,  1867, 
(Acts  1867,  Beg.  Seas.,  p.  167)  authorising  the  assessment  of  lands  to  aid 
in  the  construction  of  gravel  roads,  was  repealed  by  the  act  of  May  14th, 
1869,  (3  Ind.  Stat,  p.  538)  in  relation  to  the  same  subject^  and,  therefore, 
assessors  appointed  under  the  former  act  could  not,  after  the  enactment 
of  the  latter,  without  a  reappointment,  make  either  a  valid  assessment  or 
a  correction  of  a  former  but  defective  one  made  by  them. 

Bamb,— dumber  oj  ^sws8ar8.~Neither  the  act  of  March  llth,  1867,  nor 
that  of  May  14th,  1869,  in  relation  to  such  assessments,  authorised  the 
making  of  any  such  assessment,  in  any  one  proceeding,  by  more  than 
three  assessors,  and  therefore  any  such  assessment,  made  by  more  than 
three  asaessora,  was  void. 

Same. — Amending  Bqtort  of  AsaewnenL — By  Whom  Done. — ^Where,  under 
such  latter  act,  in  making  an  assessment  for  the  construction  of  a  gravel 
road,  a  portion  of  the  lands  subject  thereto  were  omitted,  the  original 
assessors  only,  and  not  partially  or  entirely  different  ones,  could,  under 
the  curder  ol  the  proper  county  bolffd,  complete  such  assessment 

From  the  Shelby  Circuit  Court. 

0.  J.  Glessner,  S.  Major  and  A.  MajoVy  for  appellant. 
B.  F.  Lovcj  T.  W.  WooUen  and  A.  C.  Downey  ^  Sonsj 
for  appellees. 

HowKy  J. — On  the  Ist  day  of  August,  1871,  the  appel- 
lant commenced  this  action  against  the  appellees,  in  the 
court  below.  The  relief  sought  for  by  the  appellant,  in 
his  compliant,  was  to  perpetually  enjoin  the  appellees 
from  collecting  any  part  of  a  supposed  assessment  on  the 
lands  of  appellant,  made  under  the  provisions  of  the  act 
authorizing  the  assessment  of  lands  for  plank,  macadam- 
ized and  gravel  road  purposes,  etc.,  approved  May  14th, 
1869,  (8  Ind.  Stat.,  p.  588)  and  from  levying  upon  any 
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property  of  the  appellant  to  satisfy  the  same,  and  for  other 
proper  rdlief« 

The  causes  relied  upon  by  appellant,  in  his  complaint, 
for  obtaining  the  desired  relief,  may  be  summarized  as 
follows : 

It  was  alleged,  among  other  things,  that  the  appellee 
Fountain  Gt,  Bobertson,  who  was  one  of  the  assessors  in 
making  the  assessment  of  benefits  complained  of  by  the 
appellant,  at  the  time  of  his  appointment  as  such  assessor, 
was  and  ever  since  had  been,  and  was  then,  the  treasure 
of  said  Shelby  county ;  that  on  March  10th,  1869,  the 
assessors  of  benefits  met  at  the  place  appointed,  and  took 

the  required  oath,  and  afterwards,  on  the  —  day  of j 

1869,  said  assessors,  without  viewing  or  making  a  list  of 
all  the  lands  within  one  and  one-half  miles  on  either  side 
of  said  proposed  road,  and  within  the  same  distance  of 
either  end  thereof,  made  a  list  and  an  assessment  of  only 
part  of  the  lands  within  said  distance,  and  on  June  10th, 
1869,  reported  the  same  in  writing  to  the  county  auditor; 
that  appellant  was  a  resident  freeholder  of  said  county, 
whose  lands  were  within  one  and  one-half  miles  of  said 
proposed  road ;  that  by  said  assessment,  there  was  assessed 
against  appellant's  lands  the  sum  of  six  hundred  and 
twenty-three  dollars,  a  copy  of  which  assessment  against 
him  was  filed  w^ith  his  complaint ;  that  certain  lands,  be- 
longing to  certain  named  persons,  lying  within  one  and 
one-half  miles  of  said  proposed  road,  a  description  of 
which  was  filed  with  the  complaint,  were  omitted  wholly 
firom  the  said  list  and  assessment  of  said  assessors ;  Uiat 
when  said  assessment  was  made  and  reported  to  said 
auditor,  the  line  of  said  ptoposed  road  had  not  been  per- 
manently located,  as  required  by  law ;  that  afkerwards,  on 

the  -^  day  of ,  1869,  said  county  auditor  put  upon 

the  tax  duplicate  of  said  county,  for  1869,  one-sixth  part 
of  the  assessment  returned  against  appellant  by  said 
assessors,  as  a  lien  upon  the  lands  so  assessed,  and  on  the 
•*-  day  of ,  1870,  said  auditor  put  one-sixth  part  more 
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of  8aid  assessment  on  said  dnplioate,  for  187Q ;  that  said 
duplicate  was  then  in  the  hands  of  appellee  Robertoon, 
as  treasurer  of  said  county,  who  was  threatening  to  en- 
force the  collection  of  said  assessment,  as  other  taxes 
against  real  estate  were  collected  upon  default  of  pay-, 
ment;  and  appellant  averred,  that  said  assessment,  and 
the  proceedings  of  said  board  of  commissioners  audior- 
izing  the  same,  were  void,  for  the  following  reasons : 

1st.  Because  said  order  of  said  board  did  not  show 
that  said  company  was  a  duly  organized  corporation, 
under  the  act  authorizing  the  construction  of  plank,  mac- 
adamized and  gravel  roads,  approved  May  12th,  1852 ;  nor 
did  the  petition  of  said  company  to  said  board,  or  said 
order,  show  under  what  act,  if  any,  said  company  was 
attempted  to  be  organized,  or  that  said  company  was  or- 
ganized to  construct  or  own  a  plank,  macadamized^ 
gravel,  clay  or  dirt  road,  or  for  what  purpose  it  was  or- 
ganized ;  nor  did  said  petition,  or  the  finding  or  order  of 
said  board,  show  that  said  proposed  road,  or  any  part 
thereof,  was  located  within  Shelby  county,  Indiana,  or 
that  the  lands,  within  one  and  one-half  miles  of  the  line 
of  said  road,  were  situated  in  said  county  and  State :  and 
therefore  said  board  of  commissioners  had  no  jurisdic- 
tion to  grant  the  relief  prayed  for  in  said  petition,  or  to 
appoint  assessors  to  make  said  assessment: 

2d.  Because  said  order  of  said  board  did  not  show 
that  said  assessors  were  disinterested  freeholders  of  said 
county,  and  bebause  said  Robertson,  when  he  made  said 
assessment,  was  the  authorized  and  acting  treasurer  of 
said  county : 

8d.  Because  said  company  did  not  permanently  locate 
the  line  of  said  road,  previous  to  the  making  and  report^ 
ing  of  said  assessment: 

4th.  Because  said  assessors  failed  and  rtefused  to  prop- 
erly discharge  their  duties,  in  omitting  to  view  and  make 
a  list  of  all  the  lands,  within  one  and  one-half  miles  of 
either  side,  or  either  end  of  said  proposed  road :  and, 
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5th.  Because  said  assessment  list  was  vague  and  un- 
certain as  to  the  description  of  lands,  and  did  not  show 
that  it  contained  all  the  lands  within  the  limits  prescribed 
by  law,  or  that  the  assessors  viewed  any  of  the  lands  they 
.  assessed,  or  that  the  lands  they  assessed  were  situate  in 
said  county,  nor  did  it  sufficiently  show  for  what  road  said 
benefits  were  assessed. 

The  complaint  was  duly  verified  by  appellant,  and  a 
temporary  restraining  order  was  made  thereon,  until  the 
further  order  of  the  court  below.  At  the  April  term, 
1872,  appellee  The  Brandywine  Junction  Turnpike  Com- 
pany answered  the  complaint,  and  a  change  of  venue 
was  then  granted  from  the  regular  judge  of  the  court 
below.  Owing,  apparently,  to  the  difficulty  of  getting 
another  judge,  no  farther  steps  were  taken  in  the  cause 
until  in  April,  1873,  when  a  special  term  of  the  court 
below,  for  the  trial*  of  this  cause,  was  held  by  the  judge 
of  the  ninth  judicial  circuit.  At  which  time,  the  appel- 
lees filed  what  was  termed  a  second  additional  paragraph 
of  their  answer  to  appellant's  complaint,  except  as  to  the 
costs  then  accrued. 

In  this  answer,  appellees  said,  in  substance,  that  they 
admit  the  organization  of  said  turnpike  company,  under 
the  said  corporate  name,  the  petition  to  and  order  of  the 
board  of  commissioners  of  said  county  appointing  said 
assessors,  their  qualification  and  assessment,  and  the 
placing  of  said  assessment  on  the  tax  duplicate  and  in 
the  hands  of  the  treasurer  of  said  county  for  collection, 
as  shown  in  the  exhibits  filed  with  the  complaint, — except 
that  they  aver,  that  the  lands  marked  "  No  benefits  "  were 
viewed  and  listed  by  said  assessors,  and  that  said  assessors 
determined  on  such  view  that  no  benefits  would  result  to 
such  lands  from  the  construction  and  maintenance  of  said 
road,  and  so  reported  in  and  by  said  words,  "No  ben- 
efits ; ''  but  the  appellees  say,  that  said  road  was,  at  the 
time  said  assessment  was  made,  and  ever  since  has  been, 
located  wholly  in  Shelby  county,   Indiana;   that  there 
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were  no  lands,  in  said  county,  within  one  and  one-half 
miles  of  said  road,  on  either  side  thereof,  and  within  like 
distance  of  either  end  thereof,  purposely  omitted  by  said 
assessors  in  said  assessment,  or  any  partiality  or  favor 
shown  in  said  assessment;  that  immediately  after  the  re- 
turn of  the  assessment  list  of  said  assessors,  said  turnpike 
company  proceeded,  upon  the  faith  of  said  assessment 
and  that  the  same  would  be  paid  at  its  maturity,  to  con- 
struct said  road,  and  to  borrow  money  with  which  to 
construct  said  road,  and  necessarily  expended  in  such 

construction  the  sum  of dollars,  being  more  than 

the  whole  assets  of  said  company  from  all  sources,  in- 
cluding said  assessment ;  that  of  said  indebtedness  there 

is  due  and  unpaid  the  sum  of dollars;  that  all  the 

moneys  and  means  of  said  company  have  been  exhausted 
in  the  construction  of  said  road,  except  that  portion  of 

said  assessment  yet  unpaid,  being  the  sum  of dollars, 

including  the  assessment  the  appellant  seeks  to  enjoin  the 
collection  of  in  this  suit;  that  said  assessment  was  made 
by  said  assessors,  as  officers  appointed  by  the  board  of 
commissioners  of  said  county,  and  not  as  the  agents  or 
employees  of  said  company,  and  that  said  company  in  no 
way  connived  at,  consented  to,  or  procured  said  assessors 
to  list,  view  or  assess  any  lands  in  said  county,  within  one 
and  one-half  miles  of  said  road,  but  that  afterwards,  on 
the  —  day  of  March,  1878,  said  board  of  commissioners, 
on  the  petition  of  said  turnpike  company,  ordered  the 
assessors  of  benefits  to  lands  in  said  county,  under  the 
laws  for  the  construction  of  plank,  macadamized  and 
gravel  roads,  to  proceed,  on  April  3d,  1873,  to  list  and 
view  such  omitted  lands,  and  assess  the  benefits  to  such 
tracts  of  land,  not  included  in  said  former  assessment,  that 
would  result  to  each  of  said  omitted  tracts  of  land  from 
the  proper  construction  and  maintenance  of  said  road, 
and  append  such  assessment,  with  their  affidavit  thereto 
attached  that  the  same  was  just,  fair  and  equitable,  ac- 
cording to  the  best  of  their  judgment  and  belief,  to  said 


M6  SUPREME  COTIRT  OP  INDIAlf  A. 

Webb  V,  The  Brandy  wine  Junction  Turnpike  Company  €t  aL 

former  assessment,  and  report  the  same  in  writing  to  the 
auditor  of  said  oounty  as  of  the  date  of  said  former  as- 
sessment mentioned  in  plaintiff's  complaint;  and  that 
before  reporting  the  same  to  said  auditor,  they  correct  all 
defects  in  said  former  report  and  return  of  said  former 
assessment,  in  the  form  and  manner  in  which  the  same 
was  made  out  on  the  face  of  the  paper,  and  report  the 
same  thus  corrected;  that  the  auditor  make  such  changes 
and  additions  in  the  tax  duplicate  for  said  turnpike  com- 
pany, as  such  report  might  render  necessary ;  that  Itha- 
mar  Davidson,  Robert  Hughes  and  Richard  H.  Bentley, 
the  assessors  of  benefits  to  lands  for  said  county,  did,  on 
said  —  day  of  April,  1878,  after  receiving  the  notice  to 
make  said  assessment  from  said  auditor,  and  after  making 
the  affidavit  before  said  auditor,  hereafter  referred  to,  pro- 
ceed to  view  and  list  the  omitted  lands  within  the  bounds 
specified,  and  assess  tihie  amount  of  benefits  to  each  omit- 
ted tract,  that  would  result  thereto  from  the  proper  con- 
struction of  said  road,  and  did  make  the  correction  in 
said  former  report  of  said  assessment  on  the  face  thereof, 
specified  in  their  report,  and  afterwards,  on  the  —  day  of 

,  1878,  reported  the  same,  with  their  affidavit  thereto 

attached,  sworn  to  before  said  auditor,  that  said  report 
and  assessment  thereto  attached,  together  with  the  ori^- 
ttal  assessment  attached  to  said  report,  corrected  as  in  said 
report  specified,  constitute  a  fair,  just,  correct  and  equita- 
ble assessment  of  the  amount  of  benefits  that  would  re- 
sult to  each  tract  of  land  within  one  and  one-half  miles 
on  either  side  of  said  road,  and  within  like  distance  of 
either  end  thereof,  in  said  county ;  that  said  original  as- 
sessment, as  corrected  in  said  attached  report,  together 
with  said  report  of  assessment  of  the  omitted  lands  by 
them  made  and  reported,  embrace  all  the  lands  within 
one  and  one-half  miles  of  said  road,  as  located,  on  each  side 
thereof,  and  within  like  distance  from  either  end  thereof ; 
that  said  assessment,  so  made  and  reported,  was  correct, 
just,  fair  and  equitable,  according  to  the  best  of  their 
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judgment,  as  a  nunc  pro  tunc  asBessment  as  of  the  date  of 
said  former  assessment,  and  as  a  part  thereof;  and  a  copj 
of  said  petition,  order  of  the  hoard  of  commissioners,  the 
affidavits  of  the  assessors  hefore  and  after  their  assess- 
ment and  corrections,  and  of  the  report  of  their  assess* 
ment  and  their  corrections  of  the  former  assessment,  duly 
certified  hy  the  auditor,  was  filed  with  and  made  part  of 
said  paragraph  of  answer.  And  the  appellees  averred, 
that  after  said  report  was  filed  hy  said  assessors  in  the 
auditor's  office,  to  wit,  on  the  —  day  of  — — ,  1878,  said 
auditor  gave  notice  hy  pnhlication,  in  a  weekly  newspaper 
of  general  circulation  in  said  county,  that  said  assessors, 

on  the  —  day  of ,  1873,  would  meet  at  said  auditor's 

office,  and  there  act  as  a  hoard  of  equalization  on  said 
supplemental  assessment;  that  pureuant  to  such  notice, 
said  assessors  did  meet  and  sit  as  such  hoard  to  equalize 
said  assessment,  and  no  complaint  was  made  against,  and 
no  change  was  made  in,  said  supplemental  assessment ; 
and  a  copy  of  all  said  rapplemeatal  proceeding*  was  made 
part  of  said  paragraph  of  answer.  And  it  was  then  averred, 
that  the  assessors  of  benefits,  in  the  original  assessiasbent^ 
viewed  all  the  lands  within  the  limits  prescribed  by  law, 
as  returned  in  said  original  assessment;  and  that  all  the 
omitted  tracts  of  land,  mentioned  in  appellant's  complaint, 
in  said  Shelby  county,  within  the  prescribed  limits,  are 
ooBtained  in  said  corrected  and  supplemental  assessment ; 
tbat  said  assessors  have  viewed  and  listed  all  said  lands, 
and  assessed  the  benefits  to  each  tract  benefited,  as  shown 
by  their  said  report;  that  prior  to  the  original  assessment, 
tibe  said  eompany  had  located  its  road,  where  it  was  then, 
and  was  in  process  of  completion  on  the  rout«  so  located ; 
and  that  said  assessors,  in  making  the  said  supplemental 
assessment,  corrected  each  and  every  alleged  error,  as 
specified  in  appellant's  complaint  as  a  ground  of  objection 
agaiast  the  original  assessment,  which  constvtated  any 
ground  or  cause  whatever  for  an  injunction  agaanst  said 
original  assessment,  as  the  same  appeared  fully  corre^^ted 
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in  said  supplemental  assessment.  This  paragraph  closed 
with  a  demand  for  judgment  for  all  further  costs,  that  the 
temporary  restraining  order  be  dissolved  and  the  com- 
plaint dismissed,  and  that  said  assessment,  as  to  appellant, 
be  ratified  and  confirmed,  and  held  valid,  and  other  proper 
relief. 

Appellant  demurred  to  this  second  paragraph  of  appel- 
lees' answer,  upon  the  ground  that  it  did  not  state  facts 
sufiicient  to  constitute  a  defence  to  appellant's  cause  of 
action.  This  demurrer  was  overruled  by  the  court  below, 
and  to  this  decision  appellant  excepted,  and,  refusing  to 
plead  further,  judgment  was  rendered  upon  the  demurrer, 
in  favor  of  appellees  and  against  appellant,  for  the  costs 
of  the  action. 

In  this  court  appellant  has  assigned  as  error  the  over- 
ruling of  his  demurrer  to  the  second  paragraph  of  appel- 
lees' answer. 

Since  the  decision  of  this  cause,  in  the  court  below,  and 
during  its  pendency  in  this  court,  appellant  has  obtained 
the  relief  sought  for  in  this  action  in  another  mode,  and 
by  the  action  of  another  branch  of  our  State  government ; 
that  is,  the  appellees  have  been  virtually  enjoined,  con- 
clusively and  perpetually,  from  collecting  any  part  of  the 
assessment  on  appellant's  lands,  mentioned  in  his  com- 
plaint, by  the  action  of  the  General  Assembly  of  this 
State,  in  repealing  the  act  of  May  14th,  1869,  under 
which  said  assessment  was  made,  by  a  repealing  act  ap- 
proved March  13th,  1875.    Acts  1875,  Beg.  Sess.,  p.  80. 

The  effect  of  this  repealing  act  upon  uncollected  as- 
sessments of  lands  for  plank,  macadamized  and  gravel 
roads,  was  fully  considered  and  decided  by  this  court  in 
the  case  of  The  Marion  Tommship  Oravd  Boad  Go.  v. 
Sleethj  Treasurer,  58  Ind.  85.  In  that  case,  which  was  an 
application  by  the  appellant,  to  the  lower  court,  for  a  man- 
date to  compel  the  appellee  to  collect  certain  assessments 
m  &vor  of  appellant,  which  had  been  duly  placed  upon 
the  tax  duplicate,  an  alternative  writ  of  mandate  had  been 
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isBued,  requiring  the  appellee  to  show  oaraee  why  the  man- 
date should  not  he  made  peremptory.  To  this  akemative 
writ  appellee  made  retam,  alleging  and  insisting  that  as 
the  statute,  authorizing  the  making  and  collection  of  such 
assessments,  had  1>een  repealed,  he  was  not  authorized  hy 
law  to  collect  said  assessments.  On  demurrer  thereto,  this 
return  was  held  good  and  sufficient,  and  judgment  was 
rendered  thereon  for  appellee,  and,  upon  appeal  to  this 
court,  the  judgment  of  the  lower  court  was  affirmed.  After 
citing  a  large  numher  of  authorities,  pro  and  con^  this 
court  said :  ^^  Upon  a  careful  examination  of  these  au- 
thorities we  are  forced  to  the  conclusion  that  hy  the 
repeal  of  the  statute  authorizing  the  making  of  the  assess- 
ments and  the  collection  thereof,  not  only  the  remedy  for 
the  collection  of  the  assessments,  hut  also  the  lien  or  right 
itself,  is  taken  away.  We  think  this  was  the  result  con- 
templated hy  the  legislature,  or  they  would  have  inserted 
in  the  act  a  clause  saving  the  right  to  collect  assessments 
in  sudi  cases."  This  case  was  approved  and  followed  in 
the  case  of  Bradley  v.  The  Jirandyirine,  etc.^  Turnpike  Go^ 
68  Ind.  70. 

It  follows,  therefore,  that  the  suhject-matter  of  the  con- 
troversy in  this  cause  is  efiectually  settled  and  disposed 
of;  and  the  only  question  remaining  in  the  case  for  our 
consideration  and  decision  is,  the  sufficieni^  of  the  facts 
stated  in  the  second  paragraph  of  the  answw  to  constitute 
a  defence  to  the  action.  It  is  merely  a  question  as  to  the 
sufficiency  of  the  answer,  as  a  matter  of  good  pleading, 
without  regard  to  the  merits  of  the  action. 

As  we  understand  the  averments  of  the  second  para- 
graph of  appellees'  answer,  it  is  thereby  admitted  that 
the  objections  stated  in  appellant's  c<Hnplaint  to  the  origi- 
nal assessment,  or  at  least  some  of  them,  were  well  taken, 
and  that  without  some  curative  action  b^ing  first  had  by 
the  proper  authorities,  obviating  those  objections,  the  ap- 
pellant would  be  entitied  to  the  relief  prayed  for  in  his 
Vol..  LV.— 29 
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complaint.  Therefore  it  was  found  necessary,  not  only 
that  there  should  be  a  supplemental  assessment  of  the 
lands  omitted  by  mistake  or  oversight  from  the  original 
assessment,  but  also  that  the  latter,  itself,  should  be  cor- 
rected in  some  important  particulars,  before  any  success- 
fill  defence  could  be  made  to  appellant's  action.  With 
this  view  the  proceedings  were  had  by  the  board  of  com- 
missioners and  the  assessors  of  benefits  of  Shelby  county, 
which  resulted  in  the  nunc  pro  tunc  or  supplemental  assess- 
ment, relied  upon  by  appellees  as  a  bar  to  the  action, 
except  as  to  costs  then  made.  It  may  be  remarked, 
parenthetically,  that  these  supplemental  proceedings  were 
all  had  about  twenty  months  after  the  commencement 
and  during  the  pendency  of  this  action. 

The  question  now  arises,  and  this  is  the  only  question 
left  in  the  case,  were  the  nunc  pro  tunc  or  suppleiaental 
proceedings,  described  in  the  second  paragraph  of  appeU 
lees'  answer,  sufficient,  under  the  law  as  it  then  stood,  to 
defeat  the  cause  of  action,  which  appellant  confessedly 
had  at  the  commencement  of  his  suit? 

In  the  case  of  The  Sand  Creek  Turnpike  Co.  v.  Rob- 
hinSj  41  Ind.  79,  it  was  held,  by  this  court,  that,  upon  the 
discovery  of  the  fact,  that  any  lands  liable  to  be  assessed 
for  a  turnpike  road  had  been  omitted  from  an  assess- 
ment, the  county  commissioners  might,  of  their  own  mo- 
tion, or  at  the  instance  of  any  one  interested,  order  the 
original  assessors  to  proceed  to  view,  list  and  assess  all 
lands,  if  any,  omitted  in  their  former  assessment  report ; 
and  it  was  further  held,  that  when  such  omissions  were 
corrected,  such  completed  assessment  might  be  set  up  as 
a  defence  to  the  further  prosecution  of  a  pending  suit  to 
enjoin  the  collection  of  the  assessment,  because  of  such 
irregularity. 

But  the  case  cited  is  very  different  from  the  one  now 
before  this  court.  In  that  case,  when  it  became  manifest 
thftt  the  assessors  of  benefits,  when  they  filed  their  assess- 
ment report,  bad  not  viewed,  listed  and  assessed  all  the 
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lands  within  the  distance  fixed  by  law  of  the  road  in 
question,  the  county  commissioners  simply  ordered  the 
same  assessors  to  reassemble  and  to  proceed  to  complete 
their  assessment,  as  they  ought  to  have  done  in  the  first 
instance;  and  when  the  assessment  was  thus  completed 
and  filed,  there  was  but  one  assessment,  made  as  the  law 
contemplated  it  should  be  made,  by  three  disinterested 
freeholders  of  the  county,  for  that  purpose  lawfully  ap- 
pointed by  the  proper  authority. 

In  the  case  at  bar,  however,  if  the  two  assessments, 
mentioned  in  appellees'  second  paragraph  of  answer  as 
the  original  assessment  and  the  nunc  pro  tunc  or  supple- 
mental assessment,  are  to  be  considered  as  but  one  com- 
plete assessment,  and  they  must  be  so  considered  to  make 
them  available  to  appellees  for  the  purpose  of  their  de- 
fence, we  are  then  met  with  this  difficulty, — ^we  have  one 
complete  assessment,  made,  however,  by  disinterested 
freeholders  of  the  county  to  the  number  of  five,  which 
was  an  unknown  quantity  under  the  law  then  in  force 
authorizing  the  making  of  such  assessments.  If,  on  the 
other  hand,  the  two  assessments  are  to  be  regarded  as 
separate  and  distinct  assessments,  then  each  of  them  was 
imperfect,  and  unauthorized  by  the  law  under  which  it 
was  intended  and  attempted  to  be  made. 

We  hold,  therefore,  that  the  facts  stated  in  the  second 
paragraph  of  appellees'  answer  were  not  sufficient  to  con- 
stitute a  defence  to  appellant's  action,  and  that  the  court 
below  erred  in  overruling  appellant's  demurrer  to  said 
paragraph  of  answer. 

Judgment  reversed,  at  the  costs  of  the  appellees,  and 
cause  remanded,  with  instructions  to  the  court  below  to 
sustain  appellant's  demurrer  to  the  second  paragraph  of 
appellees'  answer,  and  for  further  proceedings. 
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On  PJBTITIOK  FOK  A  REHEARING. 

HowK,  J. — ^The  judgment  of  the  court  below,  in  this 
cause,  was  reversed  by  this  court,  on  the  20th  day  of 
February,  1877.  On  the  19th  day  of  the  following  April 
the  appellees  presented  to  this  court  a  petition  for  a  re- 
hearing of  the  cause,  in  the  conclusion  of  which  petition 
was  this  request :  . 

^'  It  is  respectfully  asked  that  a  reasonable  time  may  be 
allowed,  before  the  court  shall  act  upon  this  petition, 
within  which  the  original  counsel  in  this  caude  may  file  a 
brief  more  fully  presenting  their  views  on  the  questions 
made." 

In  compliance  with  this  request,  we  have  now  allowed 
two  full  months,  which  we  regard  as  a  reasonable  time, 
for  the  filing  of  such  a  brief ;  but  no  brief  has  been  filed, 
and  we  presume  now  that  none  will  be  filed.  We  will 
therefore  briefly  consider  and  decide  the  two  points  made 
in  appellees'  petition* 

Ist.  In  the  original  opinion,  some  complaint  was  in* 
dulged  in,  at  the  apparently  useless  labor  which  the  decision 
of  this  cause  imposed  upon  this  court,  when  the  Legislat- 
urje  had,  as  stated  in  tiie  opinion,  ihterposed  a  complete 
and,  as  it  then  seemed,  a  perpetual  bar  to  the  collection 
of  the  assessments  of  which  the  appellant  complained. 
In  what  we  thus  and  there  said,  it  certainly  was  not  in- 
tended to  assign  the  legislative  act  as  a  reason  for  our 
decision  of  this  cause.  By  no  fair  construction  could  any 
such  inference  be  drawn  from  what  we  there  said ;  but  to 
remove  even  the  shadow  of  a  doubt  as  to  the  construction 
of  the  language  used,  we  make  this  explanation. 

2d.  The  second  ground  for  a  rehearing,  assigned  by 
the  appellees,  presents  a  very  different  question.  In  the 
original  opinion,  we  held,  that  if  the  two  assessments, 
mentioned  in  the  record  of  this  cause,  constituted  but  one 
assessment,  then  it  was  an  assessment  made  by  five  differ- 
ent assessors,  being  two  more  assessors  than  the  law  under 
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which  it  was  made  contemplated  or  provided  for,  and  that 
ifyOn  the  other  hand,  the  two  aseesements  were  to  he 
regarded  as  separate  and  distinct  assessments,  then  each 
pf  them  was  imperfect  and  unauthorized  hy  the  law 
under  which  it  was  intended  and  attempted  to  he  made. 
We  find  nothing  in  appellees'  petition  for  a  rehearing, 
which  convinces  us  that  we  were  in  error  aa  to  either  one 
of  these  propositions.  It  is  suggested  by  appellees'  ooun* 
sel,  that  if  this  court  should  adhere  \o  the  first  proposi- 
tion, <<  Then,  in  many  cases,  no  amendn;i,^At  can  he  madet, 
for  th^  reason  that  the  persons  who  made  the  first 
assessment  have  gone  out  of  office,  removed,  died  or  be* 
come  disqualified."  There  would  be  more  force,  perhaps,  in 
this  argument,  if  it  had  been  addressed  to  the  law-making 
power,  than  addressed,  as  it  is,  to  this  court.  It  is  not 
our  province  to  make  laws,  but  only  to  administer  the  law 
as  made.  Our  proposition  wi^,  and  we  see  no  cause  to 
change  it,  that  the  law,  as  it  was  written,  made  no  pro- 
vision whatever  for  an  assessment  by  five,  or  any  more 
than  three,  assessors. 

Appellees'  argument,  in  their  petition  for  a  rehearing, 
has  suggested  to  us,  however,  another  and  perhaps 
stronger  and  more  conclusive  reason  why  the  assessment 
or  assessments  in  this  ease  can  not  be  upheld  as  legal  and 
valid.  The  first  assessment  was  made  by  three  assessors, 
who  were  appointed  as  such  by  the  board  of  commission- 
ers of  Shelby  county,  at  its  March  term,  1869,  under  the 
gravel  road  law  of  March  11th,  1867.  (Acts  1867,  Rey. 
Sees.,  p.  167)  This  law  was  absolutely  repealed  by  the 
gravel  road  law  of  May  14th,  1869.  (8  Ind.  Stat.  538)  This 
latter  law  took  effect  on  said  last  named  day,  and  it  con^ 
tained  no  saving  clause  continuing  in  office  the  assessors 
appointed  under  the  former  law.  Their  functions  as 
assessors,  therefore,  absolutely  ceased  on  said  14th  day  of 
May,  1869.  They  assumed,  however,  to  act  as  such  assess- 
ors, and  on  the  10th  day  of  June,  1869,  without  any 
reappointment  as  assessors,  they  reported  said  first  assess- 
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ment  to  said  board  of  commissionerB.  In  our  opinion, 
this  first  assessment,  thus  made,  was  wholly  unauthorized 
by  law,  and  was  therefore  null  and  void.  The  second 
assessment  was  solely  made  for  the  purpose  of  supplying 
omissions  in  the  first  assessment,  and  was  therefore  im- 
perfect and  of  no  validity.  And  for  these  reasons,  the 
second  paragraph  of  appellees'  answer  constituted  no 
defence  whatever  to  appellant's  action. 

The  appellees'  petition  for  a  rehearing  of  this  cause  is 
therefore  overruled. 

The  opinion  on  the  petition  for  a  rehearing  was  filed  at  the  Maj  term, 
1877. 


S5    4M 

y°-^  Johnson  bt  al.  v.  Eohl. 

Pbactice. — Superior  Court — AppeaL — AsKiffwrnent  of  Error.'^^Supnme  (hmt 
— ^Where,  on  appeal  from  the  special  to  the  general  term  of  the  Saperior 
Court,  no  error  is  assigned  in  the  latter  term,  no  question  is  presented 
tc  the  Supreme  Court,  on  appeal  thereto. 

From  the  Marion  Superior  Court. 

L  Barbour  J  C.  P.  Jacobs  and  M.  B.  WiUiams,  for  ap- 
pellants. 

N.  B.  Taylor^  F.  Band  and  U.  Taylor^  for  appellee. 

BiDDLB,  J. — This  case  was  tried  at  a  special  term  of  the 
superior  court,  and  appealed  to  the  general  term.  No 
errors  were  assigned  in  the  general  term ;  there  is,  there- 
fore, no  question  presented  to  this  court.  This  practice  is 
well  settled  Wesley  v.  Milfordy  41  Ind.  418 ;  Farman  v. 
Batcliffy  42  Ind.  687 ;  Van  Dusen  v.  ExndUburger,  44  Ind. 
282 ;  Wilson  v.  Harrison^  44  Ind.  468 ;  Linsman  v.  Hug* 
gins  J  44  Ind.  474 ;  The  Indianapolis^  etc.^  Union  v.  Tke  CXeve^ 
landj  etc.y  B.  W.  Co.,45  Ind.  281 ;  Carpenter  v.  Sigler,  47  Ind. 
202;  Buser  v.  Blair^  47  Ind.  619;  B'ushv.  The  Grover  and 
Baker,  etc.,  Co.,  48  Ind.  258;  Thurston  v.  Boardman^  48 
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Ind.  426;  EusseU  v.  Harrison^  49  Ind.  97;  Huffman  ▼. 
The  Indiana  National  Bank  of  Indianapolis^  61  Ind.  894 ; 
Selking  v.  Jones^  62  Ind.  409. 
The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overraled  at  the  Maj  term,  1877. 


Nelson  v.  Vorcb, 


"STlasi 

m  180 

I130    211 

WrE!Miai--CMifratly.~  Jiiry.-*BtM<i0e.--'The  weight  to  be  giyen  to  the  i4o  3^ 

eyidence  of  different  witnemes  testifying  in  a  canae,  is  a  question  to  be  "^  ^ 

determined  solely  by  the  jury  trying  it.  164  246 

Same. — Whether  or  not  interest  in  the  result  of  the  cause  on  trial,  or  re- 
lationship to  a  party  to  such  cause,  affects  the  credibility  of  a  witness 
testifying  therein,  is  a  question  solely  for  the  jury  trying  it 

Samb. — Ihrty, — Eelationskip, — Indruetion  to  Jury.-^li  is  error  for  the  court 
to  charge  the  jury  trying  a  cause,  in  relation  to  the  credibility  of  wit- 
nesses, that  **  The  eyidence  of  parties  to  the  action,  and  of  those  related 
to  them,  as  their  sons  and  daughters,  is  not  entitled  to  as  much  weight  as 
the  eyidence  of  disinterested  witnesses.'' 

From  the  Newton  Circuit  Court. 

J.  R.  Troxelly  P.  H.  Ward  and  W.  H»  Graham^  for  ap- 
pellant. 
22.  S.  Dwiggins  Itnd  Z.  DmgginSj  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appellant, 
in  the  court  below. 

In  his  complaint,  the  appellee  alleged,  in  substance, 

that  on  or  about  the  —  day  of ,  1878,  the  appellee 

and  appellant  entered  into  a  certain  contract  or  agree- 
ment for  the  joint  invention,  perfecting,  modelling  and 
patenting  of  a  certain  wind-mill  which  the  appellant  had 
then  and  there  in  process  of  invention  and  construction ; 
that,  by  the  terms  of  said  agreement,  it  was  then  and 
there  contracted  and  agreed  by  and  between  the  appellee 
and  appellant,  that  if  the  appellee  would  assist  the  ap- 
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pellant  in  inventing  and  perfecting  said  wind-mill,  and  in 
modelling  and  securing  letters-patent  on  the  same,  the 
appellant  would,  in  consideration  thereof,  give  and  assign 
to  the  appellee  a  one-half  interest  in  said  wind-mill,  afi 
soon  as  the  same  should  he  perfected  and  letters-patent 
granted  to  the  appellant  thereon.  And  the  appellee 
averred,  that  he  had  duly  performed  and  complied  with 
all  the  terms  and  conditions  of  said  contract,  on  his  part, 
in  so  far  as  was  thereby  required  of  him ;  that  in  com- 
pliance therewith,  he  aided  and  assisted  the  appellant  in 
perfecting  said  invention,  and  constructed  all  necessary 
models  of  the  same,  and  assisted  the  appellant  in  procur- 
ing letters-patent  to  be  granted  thereon,  which  said 
letters-patent  were  duly  issued  by  the  proper  authority,  to 
appellant,  on  the  —  day  of ,  1873.  And  the  ap- 
pellee averred,  that,  after  the  issuing  of  said  letters-patent, 
and  until  the  filing  of  said  complaint,  the  appellant  had 
wholly  failed  and  neglected  to  comply  in  any  manner 
with  the  terms  and  conditions  of  his  said  contract,  or  any 
part  thereof,  and  had  failed  and  refused  to  give,  convey 
or  assign  to  appellee,  in  any  manner,  any  interest  what- 
ever in  said  wind-mill ;  but,  on  the  contrary,  the  appel- 
lant had  been,  since  the  date  of  said  letters-patent,  and 
then  was,  actively  engaged  in  manufacturing  and  selRng 
said  wind-mills,  and  territory  wherein  the  exclusive  right 
to  manufacture  and  sell  said  wind-mills  was  conveyed, 
axkd  had  converted  the  proceeds  of  said  sales  to  the  appel- 
lant's use  and  benefit,  and  appellant  refused  to  pay  or  in 
any  manner  account  to  the  appellee  for  any  interest  in 
the  same.  And  the  appellee  averred,  that  said  wind-mill 
was  an  invention  of  great  value ;  that  the  appellant  had 
realized  from  the  sale  of  the  same,  and  from  .the  sale  of 
territory  wherein  the  exclusive  right  to  manufacture  and 
sell  the  same  was  granted,  at  least  the  sum  of  five  thou- 
sand dollars,  the  one-half  of  which,  as  well  as  the  one- 
half  interest  in  said  invention,  the  appellee  was  entitled 
to  by  the  terms  of  said  contract ;  and  that  the  one-half 
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interest  in  said  invention  was  of  the  value  of  ten  thousand 
dollars. 

There  was  a  second  paragraph  to  this  complaint,  but  it 
did  not  differ  materially  from  the  first  paragraph,  except 
that  it  alleged  a  partnership  between  the  appellee  and 
appellant,  in  connection  with  the  *'  wind-mill "  mentioned 
in  the  first  paragraph.  As  no  questions  are  made  in  this 
court  as  to  the  sufiiciency  of  the  pleadings  in  this  cause, 
we  need  not  further  notice  the  second  paragraph  of  the 
complaint. 

The  appellant  answered  the  appellee's  complaint  by  a 
general  denial,  and  also  by  a  set-off.  The  appellee  re- 
plied to  the  set-off,  by  a  general  denial^  and  by  a  special 
leply. 

This  action,  being  at  issue,  was  tried  by  the  court  below, 
and  a  verdict  was  returned  for  the  appellee,  assessing  his 
damages  at  three  thousand  eight  hundred  dollars.  Upon 
written  causes  filed,  the  appellant  moved  the  court  below 
for  a  new  trial,  which  motion  was  overruled  by  the  court, 
and  to  this  decision  appellant  excepted.  And  a  judgment 
was  then  rendered  by  the  court  below,  upon  the  verdiet; 
of  the  jury,  from  which  this  appeal  is  now  here  prose- 
cuted. 

In  this  court,  the  only  alleged  error  assigned  by  the 
appellant  is,  the  decision  of  the  court  below  in  overruling 
bis  motion  for  a  new  trial. 

The  appellant  assigned  several  causes  for  a  new  trial, 
in  his  motion  for  that  purpose  addressed  to  the  court 
below ;  but  in  this  court  he  has  only  insisted  on  three  of 
those  causes.  In  the  view  which  we  have  taken  of  this 
cause,  we  have  found  it  necessary  to  notice  only  one  of 
the  several  reasons  assigned  for  a  new  trial.  The  evi- 
dence on  the  trial,  and  the  instructions  of  the  court  below 
to  the  jury,  are  all  properly  in  the  record. 

The  sixth  instruction  given  by  the  court  below,  to  the 
yxry  trying  the  cause,  was  as  follows: 

^  $th.    You  should  reconcile  the  testimony  of  witnesses, 
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80  as  to  believe  them  all,  if  you  can  do  so ;  but  if  you  can 
not,  then  you  must  decide  whose  testimony  should  be  re- 
ceived and  whose  should  be  rejected.  In  determining 
their  credibility  you  are  to  look  to  their  manner  upon  the 
vtdtness  stand,  their  interest,  if  any,  in  the  action,  their 
relationship  to  the  parties,  the  consistency  of  their  state- 
ments, and  how  far  their  testimony  is  corroborated  or  con- 
tradicted by  the  testimony  of  other  witnesses.  The  evi- 
dence of  parties  to  the  action,  and  those  related  to  them, 
as  their  sons  and  daughters,  is  not  entitled  to  as  much 
weight  as  the  evidence  of  disinterested  witnesses." 

A  veiy  cursory  glance  at  this  instruction  is  sufficient  to 
show  that  it  was  not  a  proper  charge  to  the  jury ;  and 
when  the  fact  is  considered,  which  appears  in  the  record, 
that  the  appellant  was  the  only  one  of  the  parties  whose 
son  or  daughter  was  a  witness  in  the  cause,  it  will  readily 
be  seen  that  this  instruction  was  well  calculated  to  work 
injustice  to  the  appellant.  The  court  below  had  no  right 
to  instruct  the  jury,  as  matter  of  law,  that  the  evidence 
of  appellant's  son  or  daughter  was  not  entitled  to  as 
much,  weight  as  the  evidence  of  any  other  witness,  or  to 
imply,  as  the  charge  plainly  did,  that  the  evidence  of  such 
son  or  daughter  needed  some  corroboration.  The  ques- 
tion of  the  weight  of  the  evidence  of  the  difierent  wit- 
nesses was  a  question  solely  for  the  consideration  of  the 
jury,  as  the  triers  of  the  facts,  and  it  was  not  the  province 
of  the  court  to  intermeddle  with  this  question,  or  to  dic- 
tate to  the  jury  what  weight,  much  or  little,  should  be 
given  to  the  evidence  of  this  or  that  witness,  or  to  insti- 
tute a  comparison,  for  the  instruction  of  the  jury,  between 
the  weight  of  the  evidence  of  the  different  witnesses. 

But  it  is  unnecessary  to  discuss  this  question.  Under 
our  law,  as  it  now  exists,  the  interest  of  a  witness  in  the 
result  of  an  action,  whether  as  a  party  or  as  a  kinsman  of 
a  party,  does  not  disqualify  him  from  testifying ;  and  such 
relationship,  either  to  the  action  or  to  a  party  to  the 
action,  may  or  may  not  detract  from  the  weight  which  his 
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eTideace  is  entitled  to ;  bat  whether  it  does  or  does  not,  in 
any  case,  is  a  question  for  the  jury  and  not  for  the  court. 

It  certainly  is  not  the  law,  that  because  the  witness  is 
the  son  or  daughter  of  a  party  to  an  action,  such  witness 
may  not  testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  touching  the  matter  in  controversy ;  and  if 
such  is  the  character  of  the  testimony  given,  it  can  not 
be  said,  as  matter  of  law,  that  such  testimony  is  not  enti- 
tled to  as  much  weight  as  the  testimony  of  any  other 
witness. 

In  our  opinion,  the  instruction  given  was  erroneous, 
and  for  this  cause  the  appellant's  motion  for  a  new  trial 
should  have  been  sustained  by  the  court  below. 

The  j  udgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  the  court  below  to  sustain  the  appel- 
lant's motion  for  a  new  trial,  and  for  further  procet 

Petition  for  a  rehearing  overruled  at  the  Majr  term,  1877. 
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Fbaotigb. — BsrtUUm. — Exoqttiont, — Supreme  Court. — ^To  question  the  yalid- 
ity  of  a  partition  of  lands,  made  and  reported  by  the  oommissioners  ap* 
pointed  therefor,  exception  must  be  taken,  not  merely  to  the  decree  for 
partition,  but,  to  the  report  of  such  commissioners. 

Sams. — ^I^  in  an  action  for  the  partition  of  lands,  where  no  motion  for  a 
new  trial  is  made,  a  sale  thereof  is  made  and  reported  according  to  the 
decree  therefor,  no  question  is  raised  by  a  mere  exception  to  the  report 
of  such  sale. 

Same. —  VerdieL--New  IMal. — Objections  to  the  verdict  rendered  jn  such 
cause  must  be  presented  by  a  motion  for  a  new  triaL 

From  the  Lawrence  Circuit  Court. 

S.  W.  Shorty  for  appellants. 

F.  Wilson  and  A.  C.  VoriSj  for  appellees. 

Beddlb,  J. — On  the  10th  day  of  May,  1870,  the  appel* 
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lees  filed  their  complaint,  praying  the  partition  of  certain 
lands,  making  the  appellants  defendants  thereto.  An 
answer  and  replies  were  filed,  and  issues  joined,  which 
were  submitted  for  trial  to  a  jury,  who  found  certain  facts, 
specially.  No  motion  for  a  new  trial  was  made,  and  no 
exceptions  taken  to  the  verdict;  and,  according  to  the 
verdict,  the  court  decreed  a  partition  of  tlie  lands,  in 
specific  shares,  to  each  claimant,  and  appointed  commis- 
sioners, to  njake  division  of  the  lands  accordingly.  To  this 
mterlocutory  decree  the  appellants  made  objections,  which 
were  overruled,  whereupon  they  reserved  exceptions  to 
the  opinion  of  the  court 

At  the  next  term  of  the  court  the  commissioners  made 
their  report,  partitioning  certain  of  the  lands  to  the  par- 
ties, and  reporting  that  certain  other  of  the  lands  were 
indivisible  To  this  report  no  objections  were  made,  no 
exceptions  file4>  and  none  reserved  in  any  manner.  The 
court  approved  and  confirmed  the  report,  and  appointed 
a  commissioner  to  make  sale  of  the  lands  which  could  not 
be  divided,  according  to  the  terms  of  the  report.  At  this 
stage  of  the  proceedings,  the  appellants  appealed  from  the 
interlocutory  order  of  the  court,  decreeing  partition  of 
the  lands,  to  this  court,  wherein  the  appeal  was  dismissed, 
on  the  ground  that  the  decree  of  partition  was  not  a  final 
judgment,  and  not  an  interlocutory  order,  from  which  an 
appeal  would  lie.  Kem  v.  Maginniss^  41  Ind.  898.  The 
case,  after  the  appeal,  was  continued  in  the  lower  court 
for  Sieveral  consecutive  terms,  and  until  the  opinion  of 
this  court  was  spread  upon  the  records  in  the  court  below. 
The  court  then  ordered  the  commissioner,  before  appointed, 
to  proceed  and  make  sale  of  the  property,  pursuant  to  the 
formei*  order  of  the  oourt.  At  a  subsequent  term  of  the 
court,  the  commissioner  made  his  report  of  the  sale  of  the 
lands,  to  which  the  appellants  filed  exceptions,  which 
were  overruled  by  the  court,  and  the  report  confirmed. 
To  this  ruling  the  appellants  excepted,  and  appealed  to 
this  court. 
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If  the  appellants  had  any  objections  to  the  verdict  of 
the  jury,  they  should  have  moved  for  a  new  trial,  and 
properly  reserved  their  exceptions.  If  they  had  any  ob- 
jections to  the  report  of  the  commissioners  partitioning 
the  land,  they  should  have  shown  good  cause  against  it, 
and  properly  reserved  their  exceptions.  2  R.  S.  1876,  p. 
348,  sec.  17.  Such  a  report  stands  as  a  verdict  until  it  is 
set  aside  for  good  cause  shown.  Liicas  v.  Peters^  45  Ind. 
313. 

The  appellants — ^not  having  moved  for  a  new  trial  upon 
the  rendition  of  the  verdict,  and  not  having  shown  any 
cause  against  the  report  of  the  commissioners  partitioning 
the  land, — ^have  not  reserved  any  exceptions  in  the  record, 
except  their  exceptions  to  the  report  of  the  commissioner, 
in  making  sale  of  the  lands  in  pursuance  of  the  order  of 
sale ;  and,  as  to  this,  it  is  not  claimed  that  the  sale  was 
not  in  accordance  with  the  order ;  nor  as  to  this,  have  they 
made  any  assignment  of  error  on  the  record.  There  is, 
therefore,  no  question  presented  to  decide.  The  excep- 
tions taken  to  the  interlocutory  order  of  partition  will 
not  excuse  the  appellants  from  excepting  to  the  report  of 
the  commissioners  made  in  pursuance  of  it,  if  they  de- 
sired to  question  its  validity. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overmled  at  the  May  Term,  1877. 
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MAUdOBB   Pbosbcdtion.— l)^efu».-— -Suepiciofi.— .BeK5f.--In  an  action  to  35  46I 

recover  damages  for  malkioas  proflecntion,  the  mere  fact  that  the  de-  |^    U 

fendant  had  honestly  anspected  or  believed  the  plaintiff  to  be  gnilty  of 
the  crime  for  which  he  had  caased  the  latter  to  be  proeecuted  is  no 
defence. 

ScpRfiME  CouBT. — jBuMfioe. — Awignmmt  cf  Error, — ^To  present,  for  the  con- 
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dderation  of  the  Supreme  Conrt,  on  appeal,  the  action  of  the  court 
below  upon  a  demurrer  to  an  answer,  it  must  be  assigned  as  error. 

^AME. — Argument —  Wawer. — The  failure  of  a  party,  in  his  argument  on 

.  appeal  to  the  Supreme  Court,  to  notice  a  question  presented  hj  his 
assignment  of  errors,  is  deemed  a  waiver  thereof. 

Same. — Ingtruetions  to  Jury, — 06^iofu  to, — How  Shown, — Where  alleged 
error,  in  instructions  given  to  the  jury,  is  relied  upon  as  ground  for  obtain- 
Itajg  a  reversal  of  a  cause  in  the  Supreme  Court,  a  mere  reference  in  the 
argument  to  the  fact  that  such  instructions  were  given,  excepted  to  and 
embodied  in  a  motion  for  a  new  trial,  is  insufficient,  as  the  grounds  of 
objection  to  each  of  them  must  be  clearly  pointed  out. 

Sake. — Petition  for  Rehearing, — It  is  too  late,  upon  petition  for  a  rehear- 
ing of  a  cause,  then  to  present,  for  the  first  time,  a  question  for  the 
consideration  of  the  Supreme  Court. 

Same. — BiU  of  ExeeptioM, — ^A  statement  of  fact,  alleged  as  cause  in  a  mo- 
tion for  a  new  trial,  must  be  shown  by  a  bill  of  exceptions  to  be  true,  or 
alleged  error,  based  thereon,  will  not  be  considered  by  the  Supreme 
Court 

New  Trial.*— JVoettee. — Emdenoe  Excluded, — ^The  evidence  intended  to  be 
elicited  by  a  question  put  to  a  witness  but  excluded  by  the  court  must 
be  plainly  stated  to  the  court  at  the  time  such  question  is  aaked,  to  make 
such  exclusion  available  as  cause  for  a  new  trial. 

Prom  the  Knox  Circuit  Court. 

W.  H.  De  Wolfy  S,  N,  Chambers,  G.  G.  Reily  and  W, 
C.  Johnson,  for  appellant. 

H,  8.  Cauthom,  J.  M.  Boyle  and  S.  W.  Williams,  for 
appellee. 

HowK,  J. — This  was  an  action  by  appellee,  as  plaintiff, 
against  the  appellant,  as  defendant,  in  the  court  below,  to 
recover  damages  for  an  alleged  malicious  prosecution  of 
the  appellee  by  the  appellant. 

The  appellee  alleged,  in  substance,  in  his  complaint, 
that  he  had  always  been  of  good  repute,  and,  by  his  con- 
duct, had  deservedly  acquired  and  possepsed  the  good 
opinion  and  credit  of  his  friends  and  neighbors,  and,  until 
the  commission  by  the  appellant  of  the  grievances  men- 
tioned in  said  complaint,  had  never  been  suspected  or 
charged  with  having  committed  the  crime  of  forgery  or 
any  other  felony  whatever ;  but  that  the  appellant,  well 
knowing  the  premises,  heretofore,  to  wit,  on  February 
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7th,  1874,  at  the  Fehruary  term  of  the  court  helow, 
falsely,  maliciously  and  without  any  reasonahle  or  proh- 
ahle  cause  whatever,  indicted,  and  caused  and  procured  to 
be  indicted,  by  the  grand  jurors  of  said  Knox  county,  and 
State  of  Indiana,  the  appellee  in  this  action,  for  the  crime 
of  forgery,  by  causing  and  procuring  to  be  returned  into 
said  court,  by  said  jurors,  an  indictment  against  the  ap- 
pellee, for  said  crime,  in  this,  to  wit,  charging  the  appellee 
with  having,  firsts  unlawfully,  feloniously  and  falsely 
forged  and  counterfeited  an  endorsement  of  an  order, 
with  intent  to  defraud  one  Charles  Graeter,  and,  se§ondy 
unlawfully,  feloniously  and  falsely  forged  and  counter- 
feited an  endorsement  of  said  order,  for  the  purpose  and 
with  the  intent  to  defraud  one,  "The  First  National  Bank," 
— said  charges  being  in  manner  and  form  as  shown  by  said 
indictment,  a  copy  of  which  wajB  filed  with  and  made 
a  part  of  said  complaint ;  that  the  appellant,  afterward, 
falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  prosecuted  and  caused  to  be  prosecuted, 
the  said  indictment  against  the  appellee,  until  the  appel- 
lee was,  afterwards,  At  the  February  term,  1874,  of  the 
court  below,  on  the  —  day  of  February,  1874,  tried,  in 
due  manner  and  due  course  of  law,  upon  said  indict- 
ment, by  a  jury  of  his  country,  and  was  by  said  jury 
acquitted  of  the  said  premises  in  said  indictment  charged, 
and  therefore,  by  the  judgment  of  the  court  below,  the 
appellee  in  this  cause  was  acquitted  thereof,  and  permitted 
to  go  thence  without  day ;  and  that  by  means  thereof,  the 
appellee  had  been  damaged  and  injured  in  his  reputation, 
good  name  and  fame,  by  the  said  false  and  malicious  acts 
of  the  appellant,  in  the  sum  of  ten  thousand  dollars;  for 
which  sum,  and  for  all  other  proper  relief,  the  appellee 
demanded  judgment  against  the  appellant. 

The  appellant  demurred  to  appellee's  complaint,  for  the 
want  of  sufficient  facts  therein  to  constitute  a  cause  of 
action,  which  demurrer  was  overruled  by  the  court  below^ 
and  to  this  decision  the  appellant  excepted. 
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Appellant  then  answered  appellee's  complaint,  in  two 
paragraphs,  to  wit : 

1st.    A  general  denial;  and, 

2d.    A  special  defence. 

Appellee  demurred  to  the  second  paragraph  of  appel- 
lant's answer,  for  the  want  of  sufficient  facts  therein  to 
constitute  a  defence  to  this  action.  This  demurrer  was 
sustained  by  the  court  below,  and  appellant  excepted ;  but 
as  appellant  has  not,  in  this  court,  assigned  this  decision 
of  the  court  below  as  error,  we  need  not  notice  further 
the  second  paragraph  of  the  answer. 

The  action  being  at  issue  was  tried  by  a  jury,  in  the 
court  below,  and  a  verdict  was  returned  for  the  appellee, 
assessing  his  damages  at  four  hundred  dollars.  Upon 
written  causes  filed,  the  appellant  moved  the  court  below 
for  a  new  trial,  which  motion  was  overruled,  and  to  this 
decision  appellant  excepted,  and  a  judgment  was  rendered 
upon  the  verdict,  in  jOftvor  of  the  appellee  and  against  the 
appellant. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

Ist.  The  overruling  by  the  court  below  of  appellant's 
demurrer  to  appellee's  complaint ;  and, 

2d.  The  overruling  by  the  court  below  of  appellant's 
motion  for  a  new  trial. 

First.  In  his  argument  of  this  cause,  in  this  court,  the 
appellant  has  wholly  failed  to  allude,  even,  to  the  first  al- 
leged error.  In  accordance  with  the  well  established 
practice  of  this  court,  in  such  cases,  we  consider  this 
course,  on  the  part  of  the  appellant,  as  tantamount  to  an 
express  waiver  by  him  of  the  alleged  error,  even  if  such 
error  really  existed. 

Second.  Several  causes  were  assigned  by  appellant  for 
a  new  trial,  in  his  motion  for  that  purpose.  In  consider- 
ing the  questions  presented  by  the  second  alleged  error, 
however,  we  will  pass  upon  and  decide  only  such  of  those 
questions  as  appellant's  counsel  have  directed  oar  atten- 
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tion  tOy  in  their  well  considered  brief  of  this  cause.  In 
BO  doing,  we  shall  consider  those  questions  in  what  we 
regard  as  their  natural  order,  and  not  in  the  order  adopted 
by  appellant's  counsel. 

Among  the  causes  for  a  new  trial,  assigned  by  appel- 
lant, were  errors  of  law,  occurring  at  the  trial,  and  ex- 
cepted to  at  the  time  by  the  appellant.  One  of  these  al- 
leged errors  of  law  was  thus  stated  in  appellant's  motion 
for  a  new  trial,  to  wit : 

^'  In  refusing  to  permit  the  defendant  to  ask  O.  H.  Cobb, 
a  witness  for  defendant,  whether  or  not  the  check  drawn 
by  William  Baker,  in  favor  of  Charles  Graeter,  for  two 
hundred  and  fifty-six  and  ^q  dollars,  said  check  and  en- 
dorsement having  been  read  in  evidence,  was  read  in  evi- 
dence on  the  trial  of  the  indictment  against  said  Wil- 
liams, the  plaintiff?  " 

When  we  look  at  the  bill  of  exceptions,  which  is  prop- 
erly in  the  record,  and  which  we  are  bound  to  receive  as 
'*  absolute  verity ",  on  every  matter  correctly  embraced 
therein,  we  find  that  the  question  which  the  appellant 
actually  propounded  to  the  witness,  O.  H.  Cobb,  and  to 
which  the  appellee  objected  and  the  court  below  sustained 
the  objection,  was  in  these  words : 

^^  Was  the  check,  and  the  endorsement  thereon,  ^  Charles 
Graeter,  S.  W.  W.',  read  in  evidence,  and,  if  not,  why  not  ?  " 

This  was  the  only  question  propounded  by  appellant  to 
the  witness,  Cobb,  and  objected  to  by  appellee,  and  the 
objection  sustained,  as  shown  by  the  bill  of  exceptions. 
It  will  readily  be  seen,  that  there  is  a  wide  difference  be- 
tween the  latter  question  and  the  question  set  out  in  ap- 
pellant's motion  for  a  new  trial.  And  the  court  below, 
which  sustained  appellee's  objection  to  this  latter  question, 
might  well  have  said,  when  appellant's  motion  for  a  new 
trial  was  presented,  that  it  had  never  sustained  any  objec- 
tion to  any  such  question  as  the  one  recited  in  said  motion. 
It  will  be  seen,  that  if  it  were  conceded  that  the  decision 
Vol.  LV.— 80 
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of  the  court  below,  in  merely  sustaining  an  objection  to  a 
question  to  a  witness,  without  anything  else  being  shown 
in  connection  therewith,  presented  any  inquiry  for  our 
consideration,  we  would  be  bound  to  hold  that  the  bill 
of  exceptions  did  not  show  that  the  court  below  had 
made  any  such  decision  as  the  one  set  out  and  complained 
of  in  appellant's  motion  for  a  new  trial,  as  alleged  error 
of  law,  in  sustaining  appellee's  objection  to  the  particular 
question  set  out  in  said  motion. 

But  where  a  party,  on  the  trial  of  a  cause,  has  pro- 
pounded a  question  to  a  witness,  with  the  view  of  eliciting 
evidence,  to  which  question  an  objection  has  been  sus- 
tained by  the  court,  such  party  can  not,  by  simply  saving 
an  exception  to  the  decision  of  the  court,  in  sustaining 
such  objection,  get  error  into  the  record,  which  will  be 
available  to  him  in  this  court.  In  such  a  case,  the  party 
muBt  go  farther,  and  state  to  the  court  in  which  his  cause 
is  being  tried,  clearly  and  explicitly,  what  the  evidence  is, 
which  he  offers  to  adduce,  and  which  he  expects  to  elicit 
from  certain  competent  witnesses.  Then,  if  the  court 
decides  that  such  offered  evidence  is  inadmissible,  and  ex- 
eludes  it,  and  the  party,  at  the  time,  excepts  to  such  de* 
cision,  and  if  the  party  assigns  such  decision  as  alleged 
error  of  law,  occurring  at  the  trial  and  excepted  to  at  the 
time,  as  a  cause  for  a  new  trial,  in  his  motion  for  that 
purpose,  clearly  specifying  and  pointing  out  in  such  mo- 
tion the  excluded  evidence,  and  if  the  party  will  then, 
by  proper  bill  of  exceptions,  get  the  offered  evidence,  the 
decision  of  the  court  thereon,  and  his  exceptions  to  such 
decision,  into  the  record, — ^then  the  party  will  have  his 
record  so  constructed,  that  this  court  can  take  cognizance 
of,  and  decide  upon,  the  alleged  erroneous  ruling  of  the 
court  below,  in  excluding  his  offered  evidence.  But 
where,  as  in  the  case  at  bar,  the  question  presented  is, 
whether  or  not  the  court  erred  in  sustaining  an  objection 
to  a  particular  question,  and  we  have  not  been  informed, 
but  are  left  to  conjecture,  what  would  have  been  the  an- 
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gwer, — ^we  can  not  say  whether  or  not  the  court  below 
erred  in  its  ruling ;  but  we  can  say,  with  positive  certainty, 
that  the  appellant,  by  his  deception  saved,  has  presented 
no  available  error  of  the  court  below,  if  any  such  existed, 
for  our  determination.     Mitchell  v.  Chambers^  ante^  p.  289. 

Among  the  errors  of  law  occurring  at  the  trial,  and 
exoepted  to  at  the  time  by  the  appellant,  and  complained 
of  in  his  motion  for  a  new  trial,  were  certain  instructions, 
given  by  the  court  below,  of  its  own  motion,  to  the  jury 
trying  the  cause.  In  his  brief  of  this  cause,  in  this  court, 
every  word  said  by  the  appellant,  of  and  concerning  tiie 
instructions  of  the  court  below  to  the  jury,  is  contained 
in  the  following  sentence : 

<<  There  were  several  exc^^tions  to  the  instructions  given 
by  the  court,  many  of  which,  it  is  submitted,  were  well 
taken." 

That  sentence  contains  appellant's  entire  argument  in 
contravention  of  the  law  applicable  to  this  case,  as  stated 
and  given  to  the  jury  in  the  instructions  of  the  court  below. 
The  fact  that  '^  There  were  several  exceptions  to  the  instruc- 
tions given  by  the  court "  is  apparent  on  the  face  of  the 
record.  But  that  many,  or  even  any,  of  these  exceptions 
'^  were  well  taken,"  does  not  appear  on  the  face  of  the 
record  or  elsewhere ;  and  if  appellant's  counsel  believed 
that  any  of  these  exceptions  were  well  taken,  it  would 
have  been  better,  perhaps,  for  their  client,  and  might  have 
aided  us  in  the  discharge  of  our  duty,  if  they  had  indi- 
cated to  us,  in  some  manner,  in  what  particulars,  if  any, 
they  thought  that  the  instructions  of  the  court  below,  to 
the  jury  trying  the  cause,  were  erroneous.  We  have 
carefoily  read  the  instructions  given  to  the  jury,  and  we 
have  no  hesitation  in  saying,  that,  in  our  opinion,  these 
instructions  of  the  court  below  contained  a  full  and  fair 
statement  of  the  la<w  applicable  to  the  facts  of  this  case, 
as  the  same  were  developed  by  tiie  evidence  adduced  on 
the  trial. 

Af^Ilant  also  insists  that  the  court  below  erred  on  tiie 
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trial  of  this  caaee,  in  this,  that  the  court  refused  to  give 
an  instruction  to  the  jury,  asked  for  by  the  appellant. 
This  instruction  was  in  these  words : 

''If  the  jury  believe  that  the  acts  of  the  plaintifi^  which 
had  come  to  the  knowledge  of  the  defendant,  pertaining  to 
the  check  and  its  endorsement,  were  such  as  would  lead 
a  man  in  the  defendant's  position,  of  ordinary  caution  and 
prudence,  to  believe  or  entertain  an  honest  suspicion  that 
the  plaintiff  was  guilty  of  forgery,  they  should  find  for 
the  defendant." 

The  court  below  committed  no  error  in  refusing  to  ^ve 
this  instruction  to  the  jury.  It  did  not  and  does  not  state 
the  law  of  this  State,  applicable  to  this  case.  In  the  case 
of  Lawrence  y.  Lanning^  4  Ind.  134,  it  was  held  by  this 
court,  that  the  mere  belief  that  a  person  had  been  guilty 
of  a  crime  was  not  sufficient  to  authorize  a  criminal  prose* 
cution  against  him.  *^  There  must  have  been  reasonable 
and  probable  cause  for  instituting  the  criminal  proceeding." 

The  doctrine  of  the  case  cited  has  been  since  ap- 
proved and  followed  by  this  court,  in  Lacy  v.  Mitchdlj 
23  Ind.  67,  and  in  Bayes  v.  Blizzardj  80  Ind.  457.  It  is 
hardly  necessary  for  us  to  add  that  mere  suspicion,  honest 
or  otherwise,  will  not  authorize  the  institution  of  a  crim- 
inal  prosecution. 

The  only  other  matters,  urged  upon  our  consideration 
by  the  appellant's  counsel,  are,  that  the  verdict  of  the  jury 
trying  the  cause  was  not  sustained  by  sufficient  evidence, 
and  was  contrary  to  law.  These  matters  have  been  ably 
and  elaborately  discussed  by  the  attorneys  of  both  ap- 
pellee and  appellant.  It  is  unnecessary  for  us,  however, 
to  follow  counsel  in  this  discussion.  It  is  clear  to  our 
minds  that  this  action  was  fairly  tried  in  the  court  below, 
and  that  competent  evidence,  tending  to  sustain  each 
material  averment  of  appellee's  complaint,  was  adduced 
before  the  court  and  jury  trying  the  cause.  Where  this 
is  the  case,  this  court  will  not  disturb  the  verdict  on  the 
mere  weight  of  the  evidence.    So  this  court  has  uniformly 
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decided,  since  its  earliest  organization,  and  so  we  now 
decide. 

In  conclusion,  we  hold  that  the  court  below  did  not  err, 
in  overruling  appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 

On  PBTinON  FOR  A  REHBARma. 

Howe,  J. — ^In  the  appellant's  motion  for  a  new  trial  of 
this  cause,  in  the  court  below,  one  of  the  causes  assigned 
for  such  new  trial  was  alleged  error  of  law,  occurring  at 
the  trial  and  excepted  to,  in  certain  instructions  given  by 
the  court,  of  its  own  motion,  to  the  jury  trying  the  cause. 
In  his  argument  of  this  cause,  in  this  court,  the  appellant 
failed  to  discuss  these  alleged  erroneous  instructions,  or 
to  indicate  to  us,  in  any  manner,  wherein  the  instructions 
or  any  of  them  were  erroneous.  In  the  original  opinion 
in  this  case,  we  passed  over  these  instructions,  thirteen  in 
number,  without  any  special  consideration.  This  was 
done  in  strict  conformity  with  the  well  established  prac- 
tice of  this  court,  to  consider  any  alleged  error,  which  is 
not  discussed  in  this  court  by  the  party  complaining 
thereof,  as  thereby  waived.  Breckenridge  v.  McAfee^  54 
Ind.  141. 

The  appellant  has  now  filed  a  petition  for  a  rehearing 
of  this  cause,  upon  the  express  and  only  alleged  ground 
that  one  of  the  said  instructions  of  the  court  below  tb 
the  jury  trying  the  cause  was  erroneous,  and  in  his  peti- 
tion he  has  discussed  for  the  first  time,  in  this  court,  this 
alleged  error  of  the  court  below.  The  petition  for  a 
rehearing  is  therefore  based  upon  a  ground  which  was 
neither  presented  by  appellant  nor  specially  considered 
by  this  court,  on  the  first  hearing  of  this  cause.  In  the 
case  of  Tater  v.  Mullen^  24  Ind.  277,  Frazer,  J.,  said: 
"  It  is,  by  the  well  settled  practice  of  this  court,  too  late 
to  present  a  question  for  the  first  time  on  a  petition  for 
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rehearing."  The  rule  of  practice  referred  to  was  approved 
by  this  court,  in  the  cases  of  Heavenridge  v.  Mondyj  34 
Ind.  28,  and  Brooks  v.  Harris^  42  Ind.  177. 

In  our  opinion,  this  rule  of  practice  is  a  wise  one,  and 
ought  to  be  applied  in  this  case. 

Appellant's  petition  i?  therefore  overruled. 

Opinion  on  petition  for  rehearing  filed  at  the  May  term,  1877. 
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• 

BKPLXvnr.— tFmm. — I^aetwe, — ^Fence  rails  and  stakes,  though  nnlawfollj 
taken  and  detained  by  a  wrong-doer,  when  ased  by  him  in  the  oonstme- 
tion  of  a  fence  upon  his  real  estate,  thereby  become  part  of  such  realty, 
and  can  not  be  replevied  by  the  owner  as  personal  property. 

fliiJiB. — When  an  article  is  made  personal  property,  by  being  seyered,  by  a 
wrong-doer,  from  the  realty  to  which  it  first  belonged,  it  may  be  re- 
plevied, by  the  owner,  as  long  as  its  separate  identity  can  be  ascertained; 
but  not  after  it  has  been  united  to  and  forms  part  of  any  realty. 

8amk. — SuOitU  Ckmgtnied, — Action.  •—  Beal.  —  Personal.  —  The  legislature  of 
this  State  did  not,  by  the  enactment  of  the  code  abolishing  the  distine- 
tions  between  actions  at  law  and  suits  in  equity,  and  between  the  forms 
of  such  actions  and  suits,  thereby  abolish  the  distinction  existing  between 
real  and  personal  actions,  so  as  to  allow  rights  in,  or  injuries  to,  real 
property  to  be  determined  in  an  action  for  replevin. 

Nbw  Trial. — When  to  be  Ashed. — A  motion  for  a  new  trial  of  a  cause  must 
be  made  at  the  term  at  which  the  finding  or  verdict  therein  is  rendered. 

Prom  the  Ohio  Circuit  Court. 

JT.  TT.  Harrington,  for  appellant. 
2>.  T.  Downey  and  A.  C.  Doumey,  for  appellee. 

BiDDLB,  J. — ^Replevin,  commenced  before  a  justice  of  the 
peace.    The  cause  of  action  is  stated  as  follows : 

^^  William  Dorrel,  being  duly  sworn,  says  that  his  per- 
sonal property,  consisting  of  seven  hundred  and  thirty- 
eight  rails  of  walnut  and  oak  wood,  of  the  value  of  fifteen 
dollars,  and  one  hundred  and  sixty-four  stakes  of  oak  and 
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walnut  wood)  of  the  value  of  five  dollars,  have  been 
wrongfully  taken  and  are  unlawfully  detained  by  James 
C.  Kicketts ;  that  said  personal  property  has  not  been  taken 
by  virtue  of  any  execution  or  otiier  writ  against  him,  and 
that  he  has  sustained  damages,  by  said  wrongful  taking 
and  unlawful  detention,  in  the  sum  of  twenty-five  dollars,'^ 
etc. 

Before  the  justice  of  the  peace,  the  appellant  moved  the 
oourt  to  dismiss  the  action  and  quash  the  writ  of  replevin. 
His  motion  was  overruled.  Answer,  general  denial  and 
two  special  paragraphs.  During  the  trial  before  the  jus- 
tice, ''  It  appeared  to  the  court  that  the  title  to  land  was 
under  dispute,"  and  he  thereupon  certified  the  case  to  the 
Ohio  circuit  court.  The  parties  in  the  circuit  court  ap- 
peared to  the  action,  and  the  appellant,  without  taking 
any  exceptions  to  the  mode  in  which  the  case  had  been 
certified  up,  moved  to  dismiss  the  action.  His  motion 
was  overruled,  and  exceptions  reserved.  Trial  by  jury, 
general  verdict  for  appellee,  and  for  five  dollars  damages, 
with  answers  to  special  interrogatories  as  follows : 

^^  1.  Is  William  Dorrel  the  owner  and  entitled  to  the 
possession  of  the  rails  and  stakes  described  in  the  com- 
plaint? 

"Answer.    Yes. 

"2.  Was  Dorrel  the  owner  of  the  east  half  of  the 
line  fence  between  him  and  Bicketts,  before  the  same  was 
removed  by  Ricketts  ? 

"Answer.     Yes. 

"3.  Did  the  rails  and  the  stakes  in  the  complaint 
named,  at  the  time  when  this  suit  was  brought,  and  when 
seized  by  virtue  of  the  writ  of  replevin  herein,  form  a 
part  of  a  partition  fence,  dividing  the  lands  of  Dorrel  and 
Bicketts? 

"Answer.    Yes. 

"4.  At  the  time  this  suit  was  brought,  and  when 
they  were  seized  by  virtue  of  the  writ  of  replevin  herein. 
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did  they  form  a  part  of,  and  were  they  connected  with,  a 
standing  fence  ? 

"Answer.    Yes." 

The  appellant  moves  "  the  court,  upon  his  written  mo- 
tion, now  filed,  for  a  judgment  on  the  special  findings  of 
the  jury  herein." 

These  proceedings  were  had  at  the  January  term  of  the 
court,  1875.  At  the  March  term  of  the  court,  1876,  the 
motion  for  judgment  on  the  special  findings  was  over- 
ruled, and  exceptions  reserved.  No  application  or  motion 
for  a  new  trial,  upon  written  causes  filed,  was  made  at 
the  term  the  verdict  was  rendered.  No  question,  therefore, 
which  arises  under  a  motion  for  a  new  trial,  is  presented 
in  the  record.  Krutz  v.  Oaiy,  58  Ind.  561;  Grriesel  v. 
Schvfudy  posty  p.  475 ;  Sherlock  v.  The  First  National  Bankj 
etCj  53  Ind.  73 ;  Marshall  v.  Beeber^  53  Ind.  83. 

In  support  of  the  motion  for  a  judgment  on  the  special 
findings,  it  is  insisted  that  they  show  the  rails  and  stakes 
replevied  to  have  been,  at  the  time,  erected  into  a  fence, 
and  remaining  a  part  thereof;  and  that  the  fence,  being 
a  part  of  the  realty,  and  owned  by  the  parties  as  tenants 
in  common,  can  not  be  replevied  as  personal  goods. 

The  special  findings  in  this  case  plainly  show  that  the 
rails  and  stakes  replevied,  at  the  time  the  suit  was  com- 
menced, and  when  they  were  taken  by  virtue  of  the  writ, 
constituted  a  part  of  a  standing  fence,  and  were,  there- 
fore, a  part  of  the  realty.  We  are  of  the  opinion  that 
they  were  not  "  personal  goods,"  in  the  true  meaning  of 
the  statute  authorizing  replevin,  (2  R.  S.  1876,  p.  628, 
sec.  71)  and,  therefore,  not  subject  to  be  replevied,  even 
admitting  that  they  were  wrongfully  taken  and  wrong- 
fully detained,  and  wrongfully  put  in  the  fence,  by  the 
appellant.  If  a  person  wrongfully  took  and  detained 
shingles,  and  nailed  them  upon  his  roof,  or  wrongfully 
took  and  detained  brick,  and  laid  them  in  a  wall,  it  would 
be  a  mischievous  and  unsafe  rule  to  allow  the  owner  to 
replevy  them,  even  though  his  rights  were  greatly  out- 
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raged.  There  are  other  remedies  to  redress  a  wrong  of 
this  kind ;  and  in  laying  down  the  present  rule  as  law,  we 
deny  the  party  no  right,  but  simply  refuse  him  a  remedy 
by  replevin.  In  the  present  case,  if  the  appellee  has  suf- 
fered a  wrong,  we  think  he  has  mistaken  his  remedy  to 
redress  it. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  further  proceedings. 

Ok  petition  for  a  rbhearin0. 

BiDDLE,  J. — ^The  earnestness  of  the  petition  for  a  re- 
hearing in  this  case  convinces  us  of  the  sincerity  of  the 
petitioner,  but  it  seems  to  us  that  he  has  misconceived  the 
scope  of  the  opinion  pronounced.  He  labors  to  convince 
us  that  when  a  tree  is  wrongfully  converted  into  rails,  they 
may  be  replevied ;  and  when  timber  is  wrongfully  cut  and 
converted  into  coal,  the  coal  may  be  replevied ;  and  cites 
other  similar  cases.  The  opinion  nowhere  controverts 
these  propositions.  When  an  article  is  made  personal 
property  by  being  severed  from  the  realty  to  which  it  first 
belonged,  it  may  be  replevied  as  long  as  its  separate 
identity  can  be  ascertained,  whatever  shape  it  may  take ; 
but  when  an  article  of  personal  property,  though  wrong- 
fully taken,  has  become  real  estate  by  being  attached  to 
the  realty,  it  can  not  be  replevied,  because  it  has  lost  its 
s^arate  identity,  aod  its  character  as  perBonal  property. 
To  apply  these  principles  to  the  present  case : — ^If  rails 
are  wrongfully  taken  from  a  fence,  they  become  personal 
property  and  may  be  replevied  by  the  owner;  but  if 
rails  are  wrongfully  taken  and  put  into  a  fence,  and 
thus  made  a  part  of  the  realty,  they  can  not  be  replevied, 
because  they  have  lost  their  separate  identity,  and  can 
not  be  delivered  without  detaching  them  from  the  realty, 
of  which  they  have  become  a  part.  And  this  is  precisely 
the  case  we  are  considering.  We  have  examined  the 
authorities  cited  by  the  petitioner,  and,  as  we  read  them, 
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all  the  cases  in  replevin  are  against  the  petitioner.  In  Davis 
V.  Edsley^  18  111.  192,  it  is  held,  that  a  party  may  maintain 
replevin  for  boards  made  from  trees  wrongfully  cut  on 
his  land;  and  also  held  that  the  owner  of  personal  prop- 
erty, wrongfully  taken,  may  replevy  it  so  long  as  it  can  be 
identified,  unless  it  is  annexed  to  or  made  a  part  of  some 
other  thing  which  is  the*  principal,  as  timber  converted 
into  a  house,  grain  converted  into  malt,  or  coin  converted 
into  a  cup. 

The  appellee  also  labors  hard,  and  cites  many  authori- 
ties, to  show  us  that  a  wrong-doer  can  not  obtain  any  title 
in  the  property  he  wrongfully  takes,  as  against  the  owner — 
a  proposition  nowhere  disputed;  but  it  does  not  follow  that 
the  action  of  replevin  will  lie  in  all  cases,  merely  because 
the  owner  has  not  lost  the  title  to  his  properly.  Nor  will 
our  statute  abolishing  the  distinction  between  the  forms 
of  actions  aid  the  appellee.  The  legislature  can  not  abol- 
ish the  distinction  between  personal  and  real  actions,  nor 
between  actions  to  enforce  a  specific  performance  of  a 
contract  or  recover  a  specific  article,  and  those  which  seek 
merely  a  money  judgment;  nor  between  actions  arising 
out  of  tort,  and  those  founded  upon  contract;  because 
the  distinction  exists  in  fact,  and  not  in  mere  form.  The 
distinction  between  the  actions  of  debt,  covenant,  assump- 
sit, trover,  trespass,  trespass  on  the  case,  and  suits  in  equity 
to  recover  money  directly,  may  be  and  is  abolished  by 
the  code,  because  the  remedy  sought  in  all  these  cases  is  the 
same,  namely  a  money  judgment.  The  appellee,  there- 
fore, can  not  bring  his  action  in  replevin  to  recover  his 
specific  rails,  and,  failing  in  that,  maintain  his  case  to 
recover  a  money  judgment  for  their  value,  merely  because 
he  has  not  lost  his  property  in  the  rails.  The  law  affords 
him  ample  remedy  if  he  rightly  chooses  it ;  but  it  is  no 
part  of  the  duty  of  this  court  to  instruct  him  as  to  what 
that  remedy  is. 

The  petition  is  overruled. 

Opimon  on  petition  for  rehearing  filed  at  the  May  term,  1877. 
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Plbadino.— Cbmptoin<.— 3fo<um  t»i  Arreal.—Actum  6y  o  iJeoCTrer.— In  an 
action  by  an  alleged  receiver,  the  complaint  aveirecl  an  indebtedneaa  by 
the  defendant  to  the  plaintiff*  and  thai  the  plaintiff  was  the  dnly  ap- 
pointed receiver  of  a  certain  pemon,  named,  and  a«thorised  to  aae  for 
and  collect  the  debts  of  the  latter;  but  there  was  no  averment  as  to 
when,  or  by  what,  if  any,  court  such  receivership  had  been  decreed. 

Hdiy  on  motion  in  arrest,  no  demurrer  having  been  filed  thereto,  that  the 
eomplaint  is  sufficient. 

QCEBT.— Whether  proof  of  indebtedness  to  plaintiff's  alleged  insolvfliit 
could  be  admitted  under  such  complaint 

Bill  of  Exceptions. — New  TnaL — Supreme  OauH, — I^aeliee, — Questions 
arising  upon  the  motion  for  a  new  trial  of  a  cause  can  not  be  presented 
to  the  supreme  court,  by  a  bill  of  exceptions  filed,  without  leave  of  eo«t» 
beyond  the  term  at  which  sych  motion  was  acted  upon. 

From  the  Lake  Circuit  Court. 

M.  Wood  and  T.  J.  Wood,  for  appellant. 

K  a  Fieldy  T.  J.  Merrifield  and  S.  E.  Perkins^  Jr.^  for 
appellee. 

BeddLe,  J. — Complaint  by  appellee,  agcdnst  appellant,  as 
follows : 

^^The  plaintiff  complains  of  the  defendant  and  says, 
that  he  is  the  duly  appointed  reoeiver  of  the  late  firm  of 
Krost  &  Horst,  brewers,  in  Crown  Pointy  Indiana,  con- 
sisting of  John  Krost  and  Joseph  Horst;  that  he  wa3 
authorized  and  directed  to  sue  and  collect  ihe  debts  due 
the  said  firm.  That  the  defendant  herein  is  indebted  to 
said  plaintiff,"  etc.  The  remaining  part  of  the  complaint 
is  in  the  usual  form  of  a  common  count  for  money  had 
and  received. 

Answer  and  reply.  No  question  below  was  made  on 
the  pleadings.  Trial  by  jury ;  verdict  for  appellee ;  motion 
for  a  new  trial;  overruled;  exceptions;  motion  in  arrest 
of  judgment;  overruled;  exceptions;  judgment  on  the 
verdict;  appeal. 

Six  assignments  of  error  are  alleged  in  this  court,  but 
only  three  of  them  are  properly  based  upon  questions 
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raieed  in  the  record ;  8,  overruling  the  motion  for  a  new 
trial;  4,  overruling  motion  in  arrest  of  judgment;  and 
6,  '^  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

The  sufficiency  of  the  complaint  is  the  main  qaestion 
discussed  by  the  parties.  It  is  alleged  against  it  that  it 
"  does  not  show  how,  when,  where,  or  by  what  court  he," 
the  appellee,  "was  appointed  receiver;  whether  by  a 
court  in  Indiana,  Illinois,  or  any  other  State ;"  and  "  fiuls 
to  show  any  facts  giving  Adam  Schmal  a  right  to  sue  the 
appellant,  as  receiver."  Whether  the  complaint  could 
have  withstood  a  demurrer,  if  it  had  been  attacked  by 
that  method,  is  not  a  question  before  us;  but  many  inac- 
curacies and  omissions  which  would  be  fatal  to  a  com- 
plaint, if  advantage  had  been  taken  of  them  in  an  early 
stage  of  the  proceedings,  are  cured  by  a  verdict ;  Gander  y. 
The  State  ex  rel.y  50  Ind.  689 ;  and  a  motion  in  arrest  of 
judgment  does  not  reach  all  the  defects  in  a  complaint 
which  might  be  reached  by  a  demurrer ;  Spahr  v.  Nicklans, 
51  Ind.  221 ;  The  Toledo,  etc.,  R.  W.  Co.  v.  Milligan,  52  Ind. 
605 ;  Harris  v.  Rivers^  58  Ind.  216. 

It  is  also  objected  to  the  complaint  that  it  shows  no  in- 
debtedness to  Krost  &  Horst,  but  shows  an  indebtedness 
to  the  plaintiff.  It  surely  can  be  no  objection  to  a  com- 
plaint, which  can  be  reached  by  a  demurrer,  that  it  shows 
an  indebtedness  to  the  plaintiff.  Whether  proof  of  an 
indebtedness  to  Erost  &  Horst  would  sustain  the  com- 
plaint, is  a  question  not  presented. 

We  are  of  the  opinion  that  the  complaint  is  sufficient, 
at  least  where  no  objection  is  made  to  it  until  after  verdict. 

The  appellant  in  his  brief  discusses,  at  great  length,  the 
insufficiency  of  the  evidence  to  sustain  the  verdict.  There 
is  no  such  question  before  us.  There  is  no  such  cause 
assigned  in  the  motion  for  a  new  trial.  The  only  causes 
assigned  for  a  new  trial  are,  "first,  the  verdict  and 
finding  of  the  jury  "  [are]  "  contrary  to  law ;  second,  that 
there  was  misconduct  of  the  jury  as  shown  by  affidavit.*' 
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This  affidavit  is  nowhere  and  in  no  manner  made  a  part 
of  the  record.  The  cause  was  tried  at  the  November 
term,  1873 ;  no  time  was  given  beyond  the  term  to  file  a 
bill  of  exceptions ;  and  none  was  filed,  as  far  as  the  record 
shows,  until  the  4th  day  of  February,  1875.  Under  the 
motion  for  a  new  trial  there  is  no  question  whatever  before 
us.  Krutz  V.  Craig^  58  Ind.  561. 
The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  oveiTnled  at  the  May  Term,  1877. 


Ths  Jbffebsonville,  Madison  and  Indunapolis  B.  B.  Co. 

t?.  Lton. 

Railboad. — Killing  Stock, — Action  at  Common  Law. — Negligence, — Udoding, 
— To  be  safficient  aft  an  action  at  common  law,  the  complaint  against  a 
railroad  company,  to  recover  damages  for  negligently  killing  stock,  mnst 
aUege  that  such  injury  did  not  result  from  negligence  of  the  plaintiff. 

Bame. — Mi^oinder  of  ActioM. — Surplusage. — Statutory  Action. — ^Where,  in 
such  action,  the  complaint  does  not  show  the  plaintiff  to  have  been  guilty 
of  no  contributory  negligence,  but  is  sufficient  as  a  complaint  under  the 
atatnte  of  this  State, 

Hddy  on  demurrer  for  misjoinder  of  causes  of  action,  that  allegations  of 
n^ligence  on  the  part  of  the  defendant  should  be  treated  as  surplusage, 
and  the  action  regarded  as  statutory. 

Same. — Action  Under  the  Statute. — A  complaint  is  sufficient  against  such 
company,  to  recover  damages  for  killing  stock,  ailing  that  such  stock, 
being  the  property  of  the  plaintiff,  had  entered  upon  the  defendant's 
right  of  way  and  track,  at  a  point  where  the  same  had  been  carelessly 
and  negligently  left  unfenced,  and,  whilst  there,  was,  by  the  defendant's 
train  of  cars,  driven  into  a  cut  through  which  such  track  ran,  and  there 
kiUed. 

Saice. — Defence, — Evidenee. — Feneing  Boad. — In  such  statutory  action,  the 
defendant  need  not  all^;e,  but  under  the  general  denial,  simply,  may 
prove,  that  the  point  where  such  stock  entered  upon  its  track  was  one 
which  could  not  properly  be  fenced. 

Samb. — Instructions  to  Jury. — On  the  trial  of  such  statutory  action  for  kill- 
ing stock,  instructions  to  the  jury,  applicable  only  to  an  action  therefor 
at  common  law,  are  erroneous. 
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track,  and  into  an  inclosure,  made,  along  said  railroad  track 
by  a  high  fence  erected  on  each  side  of  said  track,  and 
near  to  the  same,  and  by  two  cattle-guards,  one  at  each 
end  of  said  fences,  one  of  which  cattle-gnards  said  mules 
and  horse  were  forced  to  jump,  as  above  stated;  that  said 
mules  and  horse,  so  being  confined  in  said  enclosure,  as 
above  stated,  were  thereby  greatly  exposed  to  and  in  dan- 
ger of  being  run  over  and  destroyed  by  the  locomotives  and 
cars  running  on  and  over  said  railroad  track ;  that  said  per- 
sons, agents  and  servants,  when  so  running  and  managing 
said  locomotive  and  cars,  well  knew  that  said  mules  and 
horse,  by  said  careless  and  negligent  running  and  man- 
agement o{  said  locomotives  and  cars,  were  thereby,  then 
and  there,  driven  and  forced  to  jump  across  said  cattle- 
guard  and  into  said  enclosure,  as  aforesaid,  and  then  and 
there  well  knew  that  the  said  mules  and  horse,  so  in  said 
enclosure  as  aforesaid,  were  thereby  greatly  in  danger  of 
being  run  over  and  destroyed  by  the  locomotives  and  cars 
running  on  and  over  said  railroad  track. 

^^  That  said  persons,  agents  and  servants,  not  regarding 
their  duty  in  that  respect,  carelessly  and  negligently  failed 
to  drive  said  mules  and  horse  out  of  said  enclosure,  and 
carelessly  and  negligently  suffered  and  permitted  said 
mules  and  horse  to  remain  in  said  enclosure. 

"  That  while  said  mules  and  horse  were  so  confined  in 
said  enclosure,  on  the  same  day,  and  soon  after  said  mules 
and  horse  had  been  so  driven  across  said  cattle-guard  and 
left  confined  in  said  enclosure  as  aforesaid,  the  locomo- 
tive running  on  and  over  said  railroad  track,  in  the 
direction  from  said  city  of  Columbus  to  said  city  of  Shelby- 
ville,  was  so  carelessly  and  negligently  run  and  managed  by 
tiie  agents,  persons  and  servants  running  and  managing  the 
same,  that  said  last  named  locomotive  and  cars  ran  against 
and  over  said  two  mules  and  horse,  in  said  county,  and 
killed  and  destroyed  said  two  mules,  and  then  and  there 
and  thereby  so  injured  the  said  horse  that  he  was  and  is 
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thereby  rendered  of  no  value,  to  the  damage  of  the  plain- 
tiff five  hundred  and  eighty  dollars.    Wherefore/'  etc. 

To  this  complaint,  the  appellant  answered  by  a  general 
denial  of  the  allegations  of  the  complaint. 

The  action  was  tried  by  a  jury,  in  the  court  below,  and 
a  verdict  was  returned  for  the  appellee,  assessing  his  dam- 
ages at  four  hundred  dollars.  On  written  causes  filed,  the 
appellant  moved  the  court  below  for  a  new  trial,  which 
motion  was  overruled  by  the  court,  and  to  this  decision 
the  appellant  excepted.  And  the  appellant  then  moved 
the  court  below,  in  writing,  in  arrest  of  judgment,  for  two 
alleged  causes,  to  wit : 

1st.  Because  the  appellee's  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  and, 

2d.  Because  the  appellee  had  improperly  united  two 
causes  of  action  in  the  same  complaint,  to  wit :  the  cause 
of  action  given  by  statute  against  railroad  companies, 
whose  roads  are  not  securely  fenced,  etc.,  for  the  killing 
of  stock,  etc. ;  and  the  cause  of  action  which  existed  in- 
dependently of  the  statute,  for  the  negligent  killing  of 
stock,  without  the  fault  of  the  owner  thereof. 

This  motion  was  also  overruled,  and  appellant  excepted, 
and  a  judgment  was  rendered  upon  the  verdict. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

1st.  The  overruling  of  appellant's  motion  for  a  new 
trial;  and, 

2d.  The  overruling  of  appellant's  motion  in  arrest  of 
judgment. 

We  will  consider  these  alleged  errors,  and  decide  the 
questions  thereby  presented  in  their  inverse  order.  The 
second  alleged  error  presents,  for  our  consideration  and 
decision,  to  a  somewhat  limited  extent,  the  question  of 
the  sufficiency  or  insufficiency  of  the  facts  stated  in  ap- 
pellee's complaint,  to  constitute  a  cause  of  action.  We 
say,  to  a  limited  extent,  for  the  reason  that  there  may  be 
cases,  in  which  a  complaint  would  be  held  insufficient  on 
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demurrer  for  the  waat  of  fiskcts  therein,  Bufficient  to  con- 
atitute  a  eause  of  action,  where  the  Bame  complaint  would 
be  held  Bofficient,  on  a  motion  in  arrest  of  judgment,  upoM 
the  ground  that  the  defects  in  the  comj^aint  had  be^i 
cored  by  the  verdiet. 

The  complaint  in  this  action  has  been  artfiilly  prepared ; 
BO  much  so,  as  to  reisder  it  diffieult  to  determine  whether 
the  appellee  intended  to  rely,  for  a  recovery  in  this  cause, 
Uiponthe  alleged  fact  that  appellant's  railroad  was  not 
securely  fenced  in,  aa  required  by  the  statute,  or  upon  the 
alleged  fact  that  appellee's  mules  were  killed,  and  his 
horse  injured,  by  and  through  the  negligence  and  care* 
leseness  of  the  appellant's  servants  and  employees.  The 
learning,  skill  and  experience  of  appellee's  att(^ney  for- 
bid us  from  presuming  that  he  intended  to  violate  the 
rules  of  good  pleading  by  stating  two  causes  of  action^  in 
a  single  paragraph  of  complaint.  We  have  concluded, 
that  appellee's  complaint  was  intended  to  and  did  state  a 
single  cause  of  action  only,  namely,  that  appellee's  mules 
were  killed,  and  hia  horse  was  injured,  by  reason  of  the 
fact  that  appellant's  railroad  was  not  securely  fenced  in, 
and  that  appellant  was  liable  to  the  appellee  for  the  damr 
ages  sustained  by  him  in  the  premises,  under  and  by  vir- 
tue of  the  statute.  It  is  very  clear,  that  the  averments  ^f 
the  complaint,  in  relation  to  the  carelessness  and  negli- 
gence of  the  appellant's  servants  and  employees,  in  con- 
nection with  the  killing  of  appellee's  mules  and  the  injury 
of  his  horse,  and  the  other  facts  alleged,  were  not  suffi- 
cient to  constitute  a  cause  of  action,  at  common  law,  and 
independently  of  the  statute  requiring  the  fencing  in  of 
railroads,  against  the  appellant*  This  was  so,  for  the 
reason  that  the  comiplaint  did  not  contain  the  neceseaiy 
averment,  that  appellee's  mules  were  killed  and  his  horse 
was  injured,  without  fault  or  negligence  on  bis  part.  In 
the  case  of  ITte  Indianapolis^  etc.,  JR.  R.  Co,  v.  Robinson^ 
8&  Ind.  880,  it  was  held  by  this  court,  upon  the  anthority 
Vol.  LV.-Ui 
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of  a  number  of  prior  cases,  there  cited,  that  a  complaint 
against  a  railroad  company,  for  negligently  killing  stock, 
to  be  good  at  common  law,  must  allege  that  the  injury 
did  not  result  from  the  negligence  of  the  plaintiff.  And 
the  case  cited  was  approved  and  followed  by  this  court,  in 
the  case  of  The  JeffersonviUe^  etc.y  B.  B.  Co.  v.  UnderhiU^ 
40  Ind.  229,  and  in  the  case  of  The  Jeffersonvilley  etc.j  B,  B^ 
Co.  V.  AdamSy  48  Ind.  402. 

It  seems  to  us,  therefore,  that  all  the  averments  of  the 
appellee's  complaint,  in  the  case  now  before  us,  of  and 
concerning  the  carelessness  and  negligence  of  appellant's 
servants  and  employees,  ought  to  have  been,  and  must  be, 
regarded  as  mere  surplusage.  But,  in  our  opinion,  the 
other  averments  of  appellee's  complaint  stated  a  good 
cause  of  action  against  the  appellant,  under  the  statute, 
for  the  killing  of  appellee's  mules,  and  the  injury  of  his 
liorse.  And,  therefore,  we  think  that  the  court  below 
committed  no  error  in  overruling  the  appellant's  motion 
in  arrest  of  judgment. 

We  will  now  consider  the  questions  presented  by  the 
alleged  error  of  the  court  below,  in  overruling  appellant's 
motion  for  a  new  trial.  There  were  several  alleged  causes 
for  a  new  trial,  assigned  by  appellant  in  his  motion  for  that 
purpose.  Among  these  causes  was  alleged  error  of  the 
court  below,  in  giving,  of  its  own  motion,  instructions  to 
the  jury  trying  the  cause,  numbered  respectively  3,  6,  7, 
8, 9  and  10,  to  the  giving  of  which  instructions  the  appel- 
lant at  the  time  excepted.  Under  our  view  of  the  appel- 
lee's complaint  in  this  case,  that  it  states  a  cause  of  action 
against  the  appellant,  under  the  statute,  and  not  at  com- 
mon law,  the  8d  instruction  of  the  court  to  the  jury, — . 
to  the  effect  that  if  the  railroad,  where  the  animals  went 
upon  it,  was  not  fenced  when  it  might  have  been,  the 
appellant  was  liable  for  their  death  or  injury,  without 
regard  to  negligence, — ^was  not  objectionable. 

Th«  6th  instruction  of  the  court  to  «the  jury  was  in 
these  words : 
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.  **  Qth.  If  the  place  when  and  where  the  stock  went 
]Dpon  the  track  was  not  a  proper  place  to  be  fenced,  it 
was  for  the  company  to  aver  and  prove  it.  In  the  absence 
of  any  such  averment  and  proof,  you  must  find  that  the 
place  was  a  proper  place  for  maintaining  a  fence.  But 
the  question  for  you  to  settle  on  this  branch  of  the  case 
is,  was  that  part  of  the  track,  where  the  stock  was  killed, 
securely  fenced  ?" 

This  instruction  of  the  court  to  the  jury  did  not  state 
correctly  the  law  of  this  State,  on  the  subject  of  the 
instruction.  Ko  affirmative  pleading  or  averment,  that 
the  place  was  one  not  proper  to  be  fenced,  is  necessary, 
nor  has  such  pleading  or  averment  ever  been  required. 
In  the  case  of  The  Toledo^  etc.y  JR.  W.  Co.  v.  Owen,  48  Ind. 
405,  an  action  by  appellee,  against  appellant,  to  recover  the 
value  of  a  cow  ii^ured,  etc.,  on  appellant's  road,  an  answer, 
— ^in  which  the  appellant  averred  that  the  cow  was  injured 
at  a  place  where  appellant  was  not  bound  to,  and  could 
not  lawfully,  fence  its  railroad, — ^had  been  struck  out  on 
appellee's  motion,  in  the  court  below ;  and  the  correctness 
of  this  decision  having  been  properly  presented  to  this 
court,  it  was  held  not  be  erroneous,  for  the  reason  that 
the  matters  averred  in  said  answer  could  be  and  were 
given  in  evidence,  under  the  general  denial.  This  court 
said ;  "  We  do  not  find  that  it  has  been  the  practice  to 
plead  specially  the  facts  going  to  show  that  the  road  could 
not  be  fenced."  In  our  opinion,  the  court  below  erred  in 
giving  this  6th  instruction  to  the  jury  trying  the  cause. 

Having  arrived  at  this  conclusion  in  reference  to  the 
6th  instruction,  it  is  perhaps  unnecessary  for  ns  to  con- 
sider the  other  instructions  of  the  court,  which  were  com- 
plained of  by  the  appellant.  We  may  remark,  however, 
that  the  7th,  8th  and  9th  instructions  of  the  court  are 
applicable,  almost  exclusively,  to  a  case  where  the  stock 
had  been  killed  or  injured,  by  and  through  the  careless- 
ness or  negligence  of  the  company's  servants,  without  any 
contributory  negligence  on  the  part  of  the  owner  of  the 
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lAock :  irMch  case^  «»  we  bat«  seen,  was  not  made  in  this 
action  by  the  appellee's  complaint^  as  we  have  eoABtraed 
it  Therefore  we  hold,  that  these  last  instruetionB  were 
improperly  given  to  the  jury  in  this  eanse. 

Appellant's  counsel  have  discussed)  st  some  length,  the 
eharacter  and  legal  effect  of  the  evidence  adduced  on  the 
trial.  But  as  our  decision  will  probably  result  in  another 
trial  of  this  action,  and  as  the  evidence  then  may  iSS&t 
widely  from  the  evidence  now  in  the  record,  it  is  not  nec- 
eesaiy,  and  perhaps  not  proper,  that  we  should  now  con* 
aider  amd  decide  any  question  growing  out  of  or  connected 
with  the  evidence. 

in  eonchision,  for  the  reasons  given,  we  hoM,  thait  the 
tfourt  below  erred  in  overruling  the  appellant's  miotion 
for  a  new  trial  of  this  action^ 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instractions  to  the  court  below  to  sustain  the  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedingA 

Fetition  for  a  rehearing  oyermled  at  the  May  term,  1877. 
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CtrCBB  AKD  Towms. — StreeU. — Ke^igence, — Action  far  L^ury  BemUmg  from 
JDefiset  ta  Sireet. — A  city  having:  so  graded  and  filled  one  of  her  pnblie 
•Ireets,  as  to  level  it  with,  and  indnde  an  part  thereof^  the  top  of  a  high 
wall,  erected  hy  the  owners  ol  adjoining  veal  estate,  and  haTing  nq{it<> 
gently  allowed  such  street  to  be  vsed  by  the  trayelling  public;  without 
haying  erected  guards  or  railings  to  preyent  accidental  driying  or  fall- 
ktg  oyer  such  wall,  a  trayeller,  haying  no  knowledge  of  such  waU,  witb- 
ont  faalt  upim  his  part,  fell  oyer  such  embankment,  thereby  rec^yiag 
injuries  for  which  he  brought  suit  against  such  city. 

Held^  that  though  such  wall  was  erected  upon  priyate  property,  the  city 
haying  adopted  and  used  it  as  part  of  such  street  is  liable. 

MM,  alao,  the  jury  haying  specially  found  that  at  the  time  of  receiying 
the  injury  her  had  no  knowledge  of  the  condition  of  such  street^  that  the 
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judgmtn^  f4ioald  not  he  di0t«rJi>ed  beonBae  thon  ir«0  ^vidflBoe  ili»lJb# 
had  had  some  such  knowle4ge,  yean  preyioos  thereto. 
Pbactige. — The  rejection  of  a  special  answer  ailing  matters  susceptible 
of  proof  ttoder  the  general  denial,  also  pleaded,  4s  hannless. 

FrojBi  the  Deajrborn  Circuit  Court. 

H.  D.  McMuUen  and  J.  SchwartZj  for  appellant. 
J.  J),  Hmnee  and  Jl  K.  ThompBWiy  Soar  appellae. 

BmsLB,  J. — Suit  hj  appellee,  against  the  cit j  of  Airroca. 
The  complaint  charges  that  the  city  raised  the  grade  of 
George  street  above  its  natural  surfikoe  ten  feet,  an4 
knowingly  and  negligently  left  the  west  side  of  Ihe  fiB 
perpendicular  against  «  wall,  without  railing  or  guard% 
causing  thereby  a  dangerous  pitfall;  and  that  the  ai^>d* 
lee,  in  pursuit  of  his  lawftil  business,  not  knowing  any 
tlniftg  aboizt  said  elevation  and  pit,  in  passing  along  mdd 
street  in  the  night-time,  without  any  ftLvAt  or  negligence 
on  his  part,  fell  from  and  over  said  elevation,  and  broke 
Im  arm,  and  otherwise  injured  his  body,  to  his  damage. 
Wherefore,  -ete. 

Answer : 

1st.     Special  paragraph ;  and, 

2d.     General  denial. 

The  special  paragraph  was  rejected  on  motion,  and  ex- 
ceptions taken.  The  case  was  then  tried  by  a  jury,  on  the 
ootnpladnt  and  general  denial.  General  verdict  for  the 
plaintiff,  for  five  hundred  dollars,  and  answers  to  two 
•pecial  interrogatories,  finding  that  tiie  i^pellee  did  not 
know  of  the  dangerous  condition  of  the  street  when  he  fell, 
mnd  that  he  undertook  to  pass  the  wall  in  the  night-time, 
when  it  was  very  dark,  at  the  time  he  received  the  injury. 

After  the  usual  motions  and  exceptions,  necessary  for 
(2ie  appellant  to  bring  the  case  here,  this  appeal  is  taken, 
And  alleged  errors  assigned. 

First  The  appellant  complains  of  the  rejection,  on 
motion,  of  the  special  paragraph  of  answer. 

There  is  no  error  in  this  ruling.    The  paragraph  was 
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nothing  more  than  an  argumentative  denial  of  a  part  of 
what  was  wholly  denied  hy  the  general  denial. 

Second.  It  is  urged  that  the  evidence  is  insufficient  to 
sustain  the  verdict  and  findings, — and  particularly  that  it 
shows  contributory  negligence  on  the  part  of  the  ap* 
pellee. 

We  have  weighed  the  evidence  with  care,  and  can  not 
say  that  it  is  insufficient.  There  is  some  slight  evidence, 
tending  to  show  that  the  appellee  had  known  something 
0f  the  wall  and  fill,  some  years  before  he  was  injured,  but 
the  jury  have  found,  that,  at  the  time  of  the  injury,  he 
did  not  know  of  their  existence, — and  we  can  not  say 
that  such  finding  is  without  evidence  to  support  it. 

Third.  The  appellant  thinks  that  the  court  gave  certain 
instructions  to  the  jury  which  were  improper,  and  refused 
certain  instructions  which  should  have  been  given. 

We  have  examined  them  with  attention,  and  with  the 
evidence  before  us,  we  think  no  available  error  has  inter* 
vened,  either  in  ^ving  or  refusing  instructions. 

The  judgment  is  affirmed,  with  costs. 

On  petition  for  a  rehbabing. 

BiDDLB,  J. — ^The  petitioners  inform  us  that  the  point 
especially  intended  to  be  presented,  upon  which  the  ap- 
peal was  advised,  and  upon  which  they  mainly  relied,  was 
the  fact,  "That  the  perpendicular  wall  over  which  the 
appellee  fell,  and  which  is  denominated  a  pitfall,  was 
erected  by  private  individuals,  upon  their  own  private 
lots,  beyond  the  boundary  of  the  street,  before  the  city 
made  the  fill  up  to  the  wall."  This  wall  was  built  in 
accordance  with  the  grade  established  by  the  city  civil 
engineer,  and  the  city  made  the  fill  to  the  top  of  the  wall, 
and  adopted  it  as  part  of  the  street. 

The  appellants  complain  that  we  did  not  decide  this 
point  in  our  opinion.  It  did  not  seem  to  us  to  require 
any  elaboration  or  particular  notice.    We  could  not  per- 
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oeive  how  the  fact  that  the  wrong  complained  of  was 
cauBed  on  the  premises  of  another  could  excuse  the  city. 
The  city  had  adopted  the  space  and  used  it  as  a  street. 
If  the  whole  street  had  heen  established  over  private 
property,  without  authority,  and  used  by  the  city,  it  would 
not  have  afibrded  the  least  justification,  excuse,  or  even 
palliation  of  the  wrong  of  which  the  appellee  complained. 
One  wrong  will  not  justify  another.  It  was  sufficient 
that  the  city  adopted  the  private  wall  aa  a  part  of  the 
street, — ^whether  rightfully  or  wrongfully, — ^to  make  it 
liable.  We  are  satisfied  with  the  opinion  heretofore  pro- 
nounced. 
The  petition  for  a  rehearing  is  overruled. 

The  opinion  on  the  petition  for  a  rehearing  waji  fiM  at  the  Maj  term, 
1877. 


Brinkmbter  v.  Brownblleb  BT  AL. 

MOKCQAGB. — IndenmUjf  /or  Future  lindordemaUs, — Oonnderatian. — Naliet^-^ 
PtwehoKT  of  Mortgaged  Property. — ^The  several  joint  owners  of  certain 
property  executed  a  mortgage  to  another,  for  the  porpose  of  secaring  him 
against  anj  loss  that  he  might  thereafter  sustain  by  reason  of  his  there- 
tofore having  become,  and  of  .his  thereafter,  to  a  specified  amount,  be- 
coming, an  endorser  of  the  paper  of  a  certain  one  of  such  mortgagors ; 
the  mortgagee  therein  binding  himself  to  make  such  future  endorse- 
ments. Afterwards,  such  mortgagee,  with  notice  that  the  mortgagor  for 
whom  he  had  endorsed  had  sold  and  transferred  his  interest  in  the 
mortgaged  property  to  hia  oo-mortgagoiSy  became  endorser  for  snoh 
mortgagor,  to  the  amount  specified,  whereupon,  such  first  endorsements 
by  such  mortgagee  having  been  satisfied,  such  co-mortgagors  brought  an 
action  against  such  mortgagee,  to  cancel  puch  mortgage. 

Hdd^  that  the  security  afibrded  by  such  mortgage,  to  the  mortgagee,  on  the 
endorsements  he  had  made  prior  to  the  execution  of  such  mortgage,  was  a 
valid  consideration  for  his  agreement  to  make  such  future  endorsements ; 
and, 

Hdi^  that  all  of  such  mortgagors  must  be  taken  to  have  had  notice  of  the 
terms  and  contents  of  such  mortgage ;  and,  therefore, 

Biddf  that  such  mortgage  is  i  valid  lien  upon  the  mortgaged  property,  for 
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lAie  amoniii  of  a)1  damages  rastained  by  the  mortgagee  by  reason  eC 
Buch  endouaiBeBCA  nude  alter  eaeh  ea^  and  can  not  be  caneelled  until 
he  has  been  aatiafied  therefor. 

fiiAME. — Where  such  mortgagee  has  bound  himself  to  make  advances  or 
incur  liabilities,  they,  when  made,  relate  back,  and  such  mortgage  will  be 
a  valid  lien  therefor,  agaamt  snbseqnent  puichasero  or  enoumbraiiein 
with  either  aotnal  or  cDDstrvctiye  notice  of  snch  moilgafe. 

UAME,-^OpUaiuU  Admncefi  or  LiabUibi£9. — ^Where  there  is  no  obligation  on  the 
part  of  such  mortgagee,  and  such  advances  or  liabilities  are  merely  op- 
tional with  him,  if  he  make  sudh  advances  or  incur  such  liabilities,  witb 
notice  that  the  m<M<gaged  property  has  been  purdMN^ed  or  eneambeMd 
by  another,  the  latler  is  not  bound  by  each  moartgaga* 

From  the  Vanderburgh  Circuit  Court. 

C.  Denbyy  D.  B»  KunUer  and  S*  It.  Hjornbrook^  for  ap- 
pellant. 

J.  M.  Shackelford^  G.  Pcumer^  R,  D.  Richardson^  A. 
Igleharty  J.  E.  Iglehart^  J.  S.  Buchanan,  H.  C  Gooding 
and  Q.  Buchanan^  for  appellees. 

WoRDBN,  C.  J. — ^Action  by  the  appellees,  against  the 
appellant,  to  procure  a  cancellation  of  certain  mortgages. 
Answer  by  the  appellant,  to  whidi  a  demurrer  for  want 
of  sufficient  facts  was  sustained,  and  exceptions.  Judg- 
ment for  plaintiffs.  Error  is  assigned  upon  the  raKng  on 
the  demurrer. 

The  material  facts,  on  which  the  f  uestion  here  involved 
rests,  relate  to  only  one  of  the  mortgages,  and  are,  ao  £ur 
M  stated  in  the  complaint,  as  follows : 

On  December  29th,  1868,.  Emanuel  Grayville,  Fred- 
erick Browneller  and  Anton  Helbling,  who  then  owned 
thid  property  as  partners,  executed  a  mortgage  on  oortain 
real  and  personal  property,  to  the  appellant,,  Brinkmeyer. 
The  condition  of  the  mortgage  is  as  follows,  the  mort- 
gagorB  being  named  as  the  parties  of  the  first  part,  and 
Brinkmeyer  as  the  party  of  the  second  part,  viz. : 

*^  The  eonditions  of  this  mortgage  are  such,  tiiat  whereas 
the  said  party  of  the  second  part  i»  bound  and  liable,  as 
the  endorser  and  surety  of  the  said  Anton  Helbling,  on  a 
oertain  promissory  note  executed  by  Helbli\ig,  on  the  16tii 
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day  of  September,  1866,  due  twelve  months  after  date,  and 
made  payable  to  the  order  of  Maria  Brinkmeyer,  for  the 
sum  of  twenty-four  hundred  dollars,  (|2,400)  with  ten  per 
cent,  interest  from  date  thereof;  and  whereas  the  party  of 
tiie  second  part  is  also  endorser  and  surety  for  the  said 
Anton  Helbling,  on  a  certain*  note,  executed  to  Areher  ft 
Co.,  of  the  city  of  Evansville,  which  note  will  mature  on 
the  2d  day  of  January,  1869,  for  the  sum  of  seven  h^indred 
and  twenty  dollars  (1^720) ;  and  whereas  the  fifvi  of  A.  Hel- 
bling k  Co.,  composed  of  the  said  Anton  Helbling,  F. 
Browneller  and  E.  K.  Grayville,  desire  the  said  party 
of  the  second  part  to  endorse  and  become  liable  upon 
their  paper,  notes,  bills  and  acceptances  to  banks  and 
individuals,  to  an  amount  not  to  exceed  eight  thousand 
dollars  ($8,000);  and  whereas  the  said  Anton  Helbling 
desires  the  said  pai^y  of  the  second  part  to  endorse  and 
become  liable  upon  his  paper,  notes,  bills  and  acceptances 
to  banks  and  individuals,  for  an  amount  not  to  exceed 
four  thousand  dollars  ((4,000);  and  the  said  party  of  the 
second  part  having  agreed  to  become  the  endorser  for  said 
A.  Helbling  k  Co.,  and  the  said  Anton  Helbling,  upon  their 
paper,  notes^  bills  and  acceptances,  for  sums  of  money  not 
to  exceed  the  amounts  aforesaid ;  and  whereas  it  may  be 
neeessary  for  the  said  ^ arty  of  the  second  part  to  become 
the  endorser  and  surety  of  the  aforesaid  parties  of  the 
ftret  part,  in  the  renewal  of  their  paper,  notes,  bills  and 
acceptances  aforesaid : 

"Now,. the  purpose  of  this  mortgage  is  to  secure,  save 
harmless  luid  indemnify  l^e  said  Brinkm^er,  the  party  of 
the  second  part,  against  a]l  loss  and  damage,  as  the  surety 
ami  endorser  of  said  Ant^n  Helbling,  upon  the  note  of 
Maria  Brinkmeyer,  for  twenty-fotir  hundred  dollars,  as 
aforesaid ;  and,  also,  to  secure,  save  harmless  and  indem- 
nify the  said  Brinkmeyer,  the  party  of  the  second  part, 
against  all  loss  and  damage  as  endorser  and  surety  upon 
the  paper,  notes,  billl  and  acceptances  of  the  said  A. 
Helbling  k  Co.,  and  upon  all  renewals  of  any  su^  notes. 
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bills  and  acceptaDces,  to  either  banks  or  individuals,  to  an 
amount  not  to  exceed  eight  thousand  dollars,  as  aforesaid; 
and,  also,  to  secure,  save  harmless  and  indemnify  the  said 
party  of  the  second  part  against  all  loss  or  damage,  as  the 
endorser  and  surety  upon  notes,  bills  and  acceptances  of 
the  said  Anton  Helbling,  and  all  renewals  of  the  same  to 
banks  or  individuals,  to  an  amount  not  to  exceed  four 
thousand  dollars,  as  aforesaid.  And  for  the  better  secur- 
ing of  the  party  of  the  second  part,  against  all  loss,  the 
said  parties  of  the  first  part  bind  themselves  to  keep  all 
the  property  herein  specified,  which  may  be  liable  to  be 
destroyed  by  fire,  fully  insured  in  good  and  solvent  insur- 
ance companies,  and  this  is  made  an  express  condition  of 
this  mortgage ;  and  it  is  further  agreed,  that  said  parties 
of  the  first  part  have  possession  of  all  said  property,  and 
continue  to  carry  on  the  foundry  business,  in  manufactur- 
ing and  selling ;  and,  on  the  happening  of  any  one  of  the 
following  contingencies,  the  said  Brinkmeyer,  the  party 
of  the  second  part,  may,  at  his  option,  institute  legal 
proceedings  to  foreclose  this  mortgage,— or,  without  legal 
proceedings,  may  enter  in  and  take  possession  of  so  much 
of  said  mortgaged  personal  property  as  he  may  copsider 
necessary  to  indemnify  and  save  himself  harmless,  as  en- 
dorser and  surety  upon  the  notes,  bills  and  acceptances 
of  either  the  said  A.  Helbling  k  Co.,  or  the  said  Anton 
Helbling,  or  both,  which  the  said  party  of  the  second  part 
has,  or  may  hereafter,  become  liable  for ;  that  is  to  say, 
in  case  any  of  the  notes,  bills  or  acceptances  on  which  the 
said  party  of  the  second  part  is  now,  or  may  hereafter  be- 
come liable,  are  not  paid  or  renewed  at  maturity,  or,  in 
case  the  baid  parties  of  the  first  part  shall  fail  to  keep  said 
property  insured  as  aforesaid,  then  a  right  of  action,  or  a 
right  to  take  possession,  immediately  shall  accrue  to  the 
said  party  of  the  second  part.  Now,  it  is  further  agreed, 
that,  in  the  event  of  a  foreclosure  of  this  mortgage,  the 
said  parties  of  the  first  part  shall  pay  all  costs  and  ex* 
penses  of  such  foreclosure."        *         *  *  * 
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It  is  alleged,  that  in  May,  1870,  the  partnership  was  dis- 
solved, with  the  knowledge  of  Brinkmeyer,  and  Helbling 
retired  from  the  firm,  and  sold  out  his  interest  in  the  assets, 
to  the  remaining  partners,  Browneller  and  Grayville,  and 
that  in  pursuance  of  the  terms  of  the  dissolution,  Hel- 
bling conveyed  to  Browneller  and  Gray ville,  his  interest  in 
the  real  estate  in  controversy,  Browneller  and  Grayville 
assuming  the  payment  of  the  liabilities  of  their  predeees* 
sors.  It  is  also  alleged,  that  at  the  same  time  Browneller 
and  Grayville  executed  a  certain  mortgage  to  Brinkmeyer, 
but  as  this  last  named  mortgage  was  not  given  to  secure 
Brinkmeyer  on  his  endorsements  for  Helbling,  as  herein- 
after shown  in  Brinkmeyer's  answer,  it  seems  to  have  no 
importance  in  the  case,  and  will  not  be  further  noticed* 
That  Brinkmeyer  had  notice  of  the  respective  transac- 
tions and  conveyances,  at  the  time  they  were  respectively 
had  and  made.  That  the  condition  contained  in  the  mort- 
gage of  December  29th,  1868,  for  securing  Brinkmeyer  on 
his  endorsements  for  Helbling,  not  exceeding  four  thous- 
and dollars,  was  for  the  accommodation  of  Helbling;  and 
that  Grayville  and  Browneller  mortgaged  their  share  of 
the  property,  so  far  as  it  regards  the  purpose  of  such 
security,  solely  as  the  sureties  of  Helbling,  as  Brinkmeyer 
well  knew.  That  all  liabilities,  of  whatever  kind,  con- 
templated by  the  last  mentioned  provision,  and  under- 
taken by  Brinkmeyer,  for  Helbling,  on  the  footing  thereof, 
prior  to  the  dissolution  of  the  partnership  and  the  trans- 
fer, by  Helbling,  of  his  interest  in  the  property,  to  Gray- 
ville and  Browneller,  have  been  fully  discharged  and 
satisfied.  That  the  plaintifls  have  frequently  applied  to 
Brinkmeyer  to  cancel  the  mortgages,  so  far  as  regards  the 
lands  Ww  owned  by  the  plaintifi,  which  he  refuses  to  do. 
The  answer  of  Brinkmeyer  is  as  follows : 
^^  Ifow  comes  the  said  defendant,  Frederick  W.  Brink- 
meyer, and,  for  his  separate  answer  to  the  amended  first 
paragraph  of  the  complaint,  says,  he  admits  that  the  said 
mortgage  in  the  complaint  mentioned^  of  which  a  copy  is 
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marked  exhibit  ^A,'  and  the  said  mortgage,  a  copy  of 
which  ifl  marked  exhibit '  F/  ought  to  be  cancelled  and 
aatiflfied ;  sxxd  as  to  the  said  mortgage,  marked  exhibit  ^  D/ 
and  dated  December  29th,  1868,  he  says  the  same  still  re* 
mains  ini  foroe^  and  that  the  indebtedness  thereby  secored 
ifi  Btili  unpaid ;  that,  by  the  terms  thereof,  the  tracts  of 
knd  therein  described  were  mortgaged  to  the  said  Brink- 
itteyer,  by  the  said  mortgagors,  to  eeeore,  save  harmless, 
and  indeminify  the  said  Brinkmeyer,  against  all  loss  and 
damage  as  the  surety  and  endorser  of  said  Anton  Hel- 
Uing,  upon  notea,  bills  and  acceptances  of  the  said  Anton 
Helbling,  aaid  ail  renewals  of  the  aame  to  banks  or  indi* 
TJdtials,  to  an  amount  not  to  exceed  four  thousand  dollars; 
and  the  said  mortgage  further  provides,  that  the  said 
defendant  might  institute  legal  proceedings  to  foreclose 
the  same,  to  indemnify  and  aave  himself  harmless  as  en- 
doner  and  aurety  upon  the  notes,  bills  and  acceptances  of 
either  the  said  A.  Helbling  k  Co.,  which  firm  waa  com- 
posed of  A.  Helbling,  F.  Browneller  and  E.  K.  Orayville, 
or  the  said  Anton  Helbling,  or  both,  which  the  said  Brink- 
meyer  had  then,  or  might  thereafter,  become  liable  for; 
thnt  is  to  aay,  in  ease  any  of  the  said  notes,  bills  or  ac^ 
ceptaDces,on  which  the  said  Brinkmeyer  was,  at  the  ttmo 
of  the  execution  of  said  mortgage,  liable,  or  might  there- 
a£ber  become  liable,  were  not  paid  or  renewed  at  maturity, 
then  the  right  to  foreclose  aaid  mortgage  should  imme- 
diartely  aecme  to  aaid  Brinkmeyer.  And  he  further  aaya, 
that  by  the  terms  of  said  mortga^,  he  agreed  and  bound 
himself  to  become  the  surety  of  said  Helbling,  on  hia  notes, 
bills  and  renewals  thei^eof^to  the  amount  of  four  thousand 
doilara ;  and  said  Brinkmeyer  says,  that  in  conaideration 
of  the  delivery  to  him  of  said  mortgage,  and  for  no  other 
consideration  whatever,  and  in  pursuance  of  aaid  agree- 
ment in  said  mortgage,  and  on  the  demand  of  said  Anton 
Helbling,  he  endorsed  and  became  &e  aurety  <^  said  Hel- 
bling upon  notes  and  bills  in  the  sum  of  four  thousand 
dollars,  the  wfadb  of  which,  (except  about  four  hundred 
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dollars  still  outstandings)  as  per  bill  of  partieulava  filed 
herewith  as  part  hereof^  and  marked  exhibit  ^A/  said 
Brinkmeyer  has  been  compelled  to  pay,  and  did  pay,  as 
tbe  surety  of  said  Anton  Helbling',  whereby  a  right  of 
action  has  accrued  to  him  upon  the  mortgage  aforesaid, 
for  the  sum  of  four  thousand  dollars ;  and  said  Brinkmeyer 
aaya,  that  said  sum  of  money  is  still  due  to  him,  from 
Helbling,  wherefore  he  asks  judgment,"  etc 

The  case  made  by  the  pleadings  may  be  staked  briefly  as 
follows : 

Orayville,  Browneller  and  Helbling  were  the  owners 
of  certain  property,  and  they  executed  a  mortgage  upon 
it,  to  Brinkmeyer,  for  the  purpose,  amongst  other  things, 
of  securing  the  latter  against  any  loss  that  he  might  sus- 
tain by  reason  of  becoming  thoreaffcer  the  endorser  of  the 
paper  of  Helbling,  to  the  amount  of  four  thousand  dollars, 
Brinkmeyer  agreeing,  for  a  valuable  consideration,  to  en- 
dorse' for  Helbling  to  an  amount  not  exceeeding  the  sum 
named. 

Afterwards,  Helbling  conveyed  his  interest  in  the  mort* 
gaged  premises,  to  Grayville  and  Browneller,  of  which 
Brinkmeyer  had  notice.  After  this,  Brinkmeyer^  in  pur- 
suance of  the  original  agreement,  and  upon  the  demand 
of  Helbling,  endorsed  for  the  latter  to  the  amount  of  four 
thousand  dollars,  the  most  of  which  he  has  been  coi»pelled 
to  pay,  and  the  residue  of  which  is  still  outstanding. 

The  question  arising  is,  whether  Brinkmieyer  has  a  lien 
upon  the  mii»rtgaged  premises,  by  virtue  of  the  mortgage, 
as  an  indemnity  against  the  loss  and  liability  incurred  by 
endorsing  for  Helbling,  after  the  latter  had  transferred  his 
interest  in  the  mortgaged  premises  to  Grayville  and 
Browneller. 

We  shall  not  enter  upon  any  leagthy  discussion  of  the 
general  doctrine  applicable  to  mortgages  given  to  secure 
future  advances.  The  following  propositions,  however, 
we  think,  are  settled  by  the  authorities : 

First.-    Where  the  mortgagee  has  bound  himself  to  make 
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advances  or  incur  liabilities,  sach  advances,  when  made, 
shall  relate  back,  and  the  mortgage  will  be  a  valid  lien  for 
advances  made  or  liabilities  incurred,  against  subsequent 
purchasers  or  encumbrancers  with  notice,  actual  or  con- 
structive, of  the  mortgage. 

Second.  Where  there  is  no  obligation  on  the  mort- 
gagee, and  such  advances  or  liabilities  are  merely  optional 
with  him,  and  he  has  actual  notice  of  a  subsequent  encum- 
brance or  conveyance  of  the  mortgaged  premises,  before 
making  advances  or  incurring  liabilities,  his  lien  is  not 
good,  as  against  the  subsequent  purchaser  or  encumbrancer. 
Bee  11  Am.  Law  Reg.,  K.  8.,  273,  and  authorities  there 
cited. 

The  case  of  Ladue  v.  The  Detroitj  etc.,  JR.  B.  Co.,  13 
Mich.  880,  is  an  exhaustive  one,  in  which  the  authorities 
are  extensively  examined,  both  by  the  counsel  and  the 
court.    Chanobllor  Kbtst  (4  Kent  Com.  175)  says : 

^<  So,  a  mortgage  or  judgment  may  be  taken,  and  held 
as  a  security  for  future  advances  and  responsibilities  to  the 
extent  of  it,  when  this  is  a  constituent  part  of  the  original 
agreement;  and  the  future  advances  will  be  covered  by 
the  lien,  in  preference  to  the  claim  under  a  junior  inter- 
vening incumbrance,  with  notice  of  the  agreement." 

But  the  appellees  insist  that  there  was  no  valid  consid- 
eration for  Brinkmeyer's  agreement  to  endorse  for  Hel- 
bling,  and  that  it  was  entirely  optional  with  him  to  do  so 
or  not,  and,  therefore,  that  the  case  falls  within  the  second 
proposition  above  stated.  The  case  must  turn  upon  this 
question. 

We  think,  however,  there  was  an  ample  and  valid  con- 
sideration for  Brinkmeyer's  promise,  appearing  on  the 
face  of  the  transaction,  which  was  the  indemnity  he 
acquired  by  the  mortgage,  against  his  liability  on  the 
note  to  Maria  Brinkmeyer  and  the  note  to  Archer  &  Co. 
Brinkmeyer,  by  his  promise  to  endorse,  in  the  future,  for 
the  firm  of  A.  Helbling  &  Co.,  and  for  A.  Helbling,  as 
stipulated  for,  obtained  an  indemnity  against  an  existing 
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liability,  which  he  did  not  otherwise  possess.  By  the 
mortgage,  he  obtained,  not  only  "  security  foi*  the  future," 
but,  "  indemnity  for  the  past."  Without  the  mortgage,  if 
Brinkmeyer  had  been  compelled  to  pay  the  notes  to  Maria 
Brinkmeyer  and  Archer  k  Co.,  he  could  only  have  looked 
to  Helbling  for  repayment ;  but,  by  the  mortgage,  he  ob- 
tidned  a  lien,  as  an  indemnity,  upon  the  property  mort- 
gaged, belonging  to  the  entire  firm.  The  security  which 
he  obtained  in  respect  to  his  previous  liability  was  an 
ample  consideration  for  his  agreement  to  endorse  in  the 
future  for  both  the  firm  and  for  Helbling. 

We  have  considered  the  case  as  if  the  firm  had  conveyed 
the  property  to  a  third  person,  having  notice,  actual  or 
constructive,  of  the  mortgage,  before  Brinkmeyer  had  en- 
dorsed  for  Helbling.  We  need  not,  therefore,  determine 
whether  Grayville  and  Browneller  occupy  the  same  posi- 
tion in  respect  to  the  property,  that  a  third  person  would, 
if  he  had  bought  it  from  the  firm,  with  notice  of  the  mort- 
gage. They  occupy  no  better  position,  to  say  the  least. 
In  respect  to  notice,  they,  having  with  Helbling  made  the 
mortgage,  must  be  taken  to  have  had  notice  of  it,  as  well 
as  of  its  terms  and  contents. 

We  are  of  opinion,  on  the  case  made,  that  the  appel- 
lant has  a  lien  on  the  property,  as  against  the  appellees, 
by  virtue  of  the  mortgage,  as  an  indemnity  or  security  for 
whatever  he  may  have  paid,  or  for  whatever  he  may  be 
liable,  on  his  endorsements  for  Helbling,  as  set  up  in,  the 
answer,  and  that  the  court  erred  in  sustaining  the  demur- 
rer to  the  answer. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

Pedtioii  for  a  rehesring  ovemiled  at  the  Maj  term,  1877. 
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Talbott  v.  Goddard  vr  al. 

Mbchakigb'  LnsN. — Malenal  Man, — Pleading. — Evidmee, — ^To  establish  and 
foreclose  a  lien  npon  a  bailding,  for  the  yalue  of  materials  used  in  the 
coDstmction  thereof,  the  material  man  must  aver  and  prove,  in  addition 
to  aTerment  and  proof  of  the  notice  required  by  the  statute,  that  sack 
materials  were  furnished  by  him  expressly  for  such  building; 

Samb. — ^It  is  not  sufficient  in  such  case,  that  the  material  man,  in  furnish- 
ing materials  for  the  construction  of  several  diflerent  buildings,  on  a 
general  account  with  the  contractor,  has  kept  an  itemiMd  statement  of 
the  difibreBt  materials  used  in  estch  of  said  buildiags^  as  the  same  wens 
distributed  by  the  direction  of  the  contractor  or  owner. 

Prom  the  Marion  Superior  Court. 

J.  E.  McDoTioldy  J.  M.  Butler,  F.  B.  McDonald  and  (?. 
C  Bviler,  for  appellant. 

A.  O.  Porter,  W.  P.  FUhback  and  Q.  T.  Porter,  for  ap- 
pellees. 

BiDDLB,  J. — Samuel  Goddard^  Samuel  Gk)ddard,  Jr.,  and 
Thomas  Goddard,  partners  under  the  name  and  style  of 
Goddard  &  Sons,  brought  this  complaint  against  Charles 
H.  Talbott,  Edwai'd  Van  Kuren,  Henry  Helm,  Conrad 
Russe,  Victor  Plogsterth,  George  W.  Hill  and  David  D. 
Long,  to  foreclose  a  mechanic's  lien  against  property 
owB^d  by  Charles  H.  Talbott.  George  W.  Hill  and 
David  D.  Long,  partners  under  the  style  of  Hill  &  Long, 
brought  their  cross-complaint,  in  the  same  proceedings, 
against  Talbott,  Van  Kuren,  Helm,  Russe  and  Plog- 
sterth,. their  codefendants,  to  foreclose  a  mechanic's  lien 
upon  the  same  property.  The  pleadings  need  not  be 
stated,  as  no  question  arises  upon  them.  The  names  of 
the  parties,  and  the  respective  demands  they  claim,  will 
sufficiently  appear  in  the  following  special  findings  by  the 
court: 

"  1st.  That  on  and  prior  to  the  1st  day  of  July,  1878, 
the  defendant  Charles  H.  Talbott  was  the  owner  of  the 
following  real  estate,  in  Marion  county,  in  the  State  of 
Indiana,  to  wit:    Lot  number  six,  and  six  feet  and  three 
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inches  o£F  of  the  south  side  of  lot  nnmher  five,  in  A.  L. 
.Boache's  Addition  to  the  City  of  Indianapolis,  as  described 
in  the  complaint  of  the  plaintiff  and  the  cross^complaint 
of  Hill  &  Long. 

"2d.  That  on  or  about  the  Ist  day  of  July,  1873,  the 
said  Charles  H.  Talbott,  being  then  the  owner  of  said 
real  estate,  entered  into  a  contract  with  the  defendant 
Van  Euren,  to  construct  a  new,  two-story,  brick  dwell- 
ing-house, and  stable,  on  said  real  estate,  the  said  Van 
Kuren  agreeing  to  furnish  all  the  materials,  and  con- 
struct said  house,  for  a  certain  price  agreed  upon  between 
the  said  Talbott  and  the  said  Van  Kuren,  to  be  paid  by 
the  said  Talbott,  to  the  said  Van  £uren,  as  the  work  on 
said  house  and  stable  progressed. 

"  3d.  That  the  plaintiffii  furnished  stone  materials,  that 
were  used  in  the  construction  of  said  dwelling-house,  of 
the  value  of  three  hundred  and  sixteen  dollars  and  four 
cents;  said  stone  was  furnished  at  the  request,  and  on 
the  order,  of  said  Van  Euren,  the  contractor  with  said 
Talbott,  and  used  in  the  said  dwelling-house;  and  the 
said  plaintifis,  before  the  expiration  of  sixty  days  after  the 
completion  of  said  house,  to  wit,  before  said  house  was 
completed,  filed  their  notice  of  intention  to  hold  a  lien,  for 
the  value  of  said  materials,  on  said  real  estate,  and  on  the 
house  erected  thereon,  in  the  recorder's  office  of  Marion 
county,  and  caused  the  same  to  be  recorded,  in  all  things 
as  alleged  in  the  complaint. 

"  4th.  That  the  plaintiffi  have  not  been  paid  for  said 
materials,  so  used  in  said  house,  or  for  any  part  thereof; 
and  said  Talbott  has  fully  paid  the  said  Van  Euren,  for 
all  of  the  work  done,  and  for  said  materials  furnished  and 
used  in  the  construction  of  said  house,  in  all  things  accord- 
ing to  the  terms  of  the  contract  between  the  said  Talbott 
and  Van  Euren,  and  that  such  payment  was  made  by 
said  Talbott,  to  said  Van  Euren,  before  the  notice  of  the 
plaintifis  was  filed  in  the  recorder's  office^  as  before  stated. 
Vol.  LV.— 82 
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"  5th.  That  the  cro88*^ompl€ttnant8,  Hill  k  Long,  flit- 
nifihecl  lumber  and  materials,  as  set  out  in  their  oomplaint, 
which  were  used  in  the  construction  of  said  dwelling- 
house  and  stable  on  the  defendant  Talbott's  real  estate. 
That  they  commenced  furnishing  said  lumber  and  mate- 
rials on  the  2d  day  of  July,  1878,  and  t^e  last  of  said 
lumber  and  Ynaterials  were  furnished  on  the  17th  day  of 
September,  1878,  and  that  they  filed  their  notice  of  lien 
in  the  recorder's  office  of  Marion  county,  within  sixty  days 
after  said  materials  were  furnished  and  before  the  comple*- 
tion  of  said  dwelling-house  and  stable,  or  either  of  them, 
and  caused  said  notice  to  be  duly  recorded,  on  the  8th 
day  of  November,  1878,  as  alleged  in  the  cross-complaint 
of  the  plaintiff;  and  that  said  lumber  and  materials,  so 
famished  by  the  cross^complainants.  Hill  k  Long,  and 
[were?]  of  the  reasonable  value  of  nine  hundred  and  sev- 
enty-four dollars  and  thirteen  centa. 

^'  6th.  That  said  Van  Kuren  is  a  carpenter  and  builder, 
and  was,  at  the  time  he  was  engaged  in  constructing  the 
said  dwelling-house  and  stable  of  the  defendant,  engaged 
in  constructing  twelve  other  and  different  buildings,  for 
other  and  different  parties,  in  said  city  of  Indianapolis, 
under  contracts  with  said  parties  to  construct  said  build- 
ings and  flimish  all  the  materials  therefor ;  and  at  the  time 
of  the  making  of  the  contract  with  the  defendant  Talbott, 
the  said  Van  Euren  was  indebted  tx>  the  said  cross^com- 
plainants,  Hill  k  Long,  on  general  account,  for  lumber  and 
materials,  in  the  sum  of  three  thousand  dollars.  That 
during  the  progress  of  the  work  upon  the  defendant  Tal- 
bott's house,  and  during  tbe  time  the  cross^complainants 
were  furnishing  the  lumber  in  their  complaint  mentioned, 
they  were  furnishing  other  lumber  and  materials  for  the 
other  and  different  buildings  so  being  erected  by  said  Van 
Xnren ;  that  all  of  the  lumber,  so  furnished  by  the  cross^ 
complainants  and  used  in  t^e  defendant  Talbott's  dwellings 
house  and  stable,  together  with  the  lumber  ftirnishedfbr 
the<other  buildings  being  erected  at  the  same  time  by  the 


NOVEMBER  TERM,  1876.  499 

TalboU  fit.  Goddard  M  oi 

said  Yan  Euren,  was  furnished  on  the  order  of  said  Van 
Eureni  and  charged  in  a  general  account,  kept  by  said 
Hill  &  Long,  against  the  said  Van  Kuren ;  the  said  Hill 
&  Long  keeping  a  memorandum  account  of  the  different 
housed  and  places  where  said  lumber  was  delivered,  as  or- 
dered by  said  Van  Kuren,  said  Yan  Euren  having  directed 
[inj  each  instance  the  building  for  which  the  same  was  to 
be  fui:iiished. 

**  7th.  On  the  Ist  day  of  July,  1878,  the  said  Hill  &  Long 
had  a  settlement  of  their  general  account,  and  Yan  Euren^ 
being  indebted  to  said  Hill  &  Long,  in  about  the  stun  of 
three  thousand  dollars,  made  his  three  several  notes  to  said 
Hill  4  Long  for  about  the  sum  of  one  thousand  dollars, 
payable,  respectively,  in  forty-five,  sixty  and  seventy-five 
days,  each.  !N'o  lumber  furnished  and  used  in  the  defend- 
ant Talbott's  house  was  included  in  the  amount  of  said 
notes.  On  the  Ist  day  of  August,  1873,  the  said  Hill  ft 
Long  and  the  said  Yan  Euren  had  another  settlement, 
and  the  said  Yan  Euren  was  at  that  time  indebted  to  tbe 
said  Hill  &  Long,  in  the  further  sum  of  twenty-eight  hun- 
dred dollars,  for  which  the  said  Yan  Euren  executed  his 
note  or  notes,  payable  to  the  said  Hill  &  Long,  and  the 
yalue  of  the  lumber  furnished  to  the  said  Yan  Euren,  and 
used  in  the  construction  of  the  house  of  the  defendant 
Talbott,  during  the  month  of  July,  was  included  in  said 
note  or  notes^  so  made  on  the  Ist  day  of  August,  1878* 
The  said  notes  so  made,  both  on  the  1st  day  of  July  and 
on  the  1st  day  of  August,  1878,  were  payable  in  a  bank 
in  the  State  of  Lidiana,  and  were  by  said  Hill  ft  Long 
endorsed  and  negotiated. 

«8th.  That  on  the  6th  day  of  July,  1878,  the  defend- 
ant Talbott  paid  the  said  Yan  Euren  the  sum  of  six  hun- 
dr^  dollars,  and  on  the  13th  day  of  July  the  further  sum 
of  six  hundred  dollars,  and  on  the  19th  day  of  July,  the 
further  sum  of  three  hundred  dollars,  and  on  the  26th  day 
of  July,  the  further  sum  of  two  hundred  dollars,  and  on 
the  2d  day  of  August,  the  further  sum  of  three  hundred  and 
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fifty  dollars,  and  on  the  9th  day  of  Augnst,  the  farther  sam 
of  six  hundred  dollars,  and  on  ^the  16th  day  of  August, 
the  further  sum  of  nine  hundred  dollars,  and  on  the  23d 
day  of  August,  the  further  sum  of  eight  hundred  dollars, 
making  a  total  of  four  thousand  three  hundred  and  fifty 
dollars.  That  the  amount  so  paid  by  Talbott,  to  Van 
Kuren,  was  the  full,  reasonable  value  of  all  the  work  done, 
and  materials  furnished  by  said  Van  Euren ;  and  said  Van 
Kuren  abandoned  the  work  under  his  contract,  and  failed 
to  complete  said  dwelling-house  and  stable,  but  not  until 
all  said  materials  had  been  furnished  as  aforesaid. 

"  9th.  That  on  the  6th  day  of  July,  Van  Kuren  paid 
at  the  bank,  on  one  of  the  notes  before  that  time  given 
by  Hill  &  Long,  the  sum  of  eight  hundred  dollars,  and 
on  the  24th  day  of  July,  he  paid  at  the  bank,  on  said 
notes,  the  further  sum  of  eleven  hundred  dollars,  and  af- 
terwards, and  prior  to  the  20th  day  of  September,  he  paid 
Hill  &  Long,  on  said  notes,  a  further  sum  of  fifteen  hun- 
dred dollars.  That  the  said  payments  were  made  on 
notes  transferred  and  held  by  the  bank,  as  before  stated, 
and  neither  Hill  k  Long  nor  the  bank  had  any  knowledge 
from  whom  the  money  was  received  by  Van  Kuren.  That 
a  part  of  the  money  was  procured  from  Talbott,  but  how 
much  is  not  disclosed  by  the  evidence,  and  the  said  pay- 
ments were  applied  to  the  extinguishment  of  the  indebt- 
edness of  Van  Kuren  to  Hill  &  Long,  which  had  accrued 
before  they  commenced  furnishing  any  lumber  to  be  used 
in  constructing  the  house  of  Talbott. 

"  10th.  The  residue  arising  on  said  notes,  after  allow- 
ing credits  for  the  payments  aforesaid,  has  [not]  been  paid 
by  said  Van  Kuren,  and  that  said  Hill  and  Long,  before 
the  commencement  of  this  suit,  were  compelled,  as  en- 
dorsers, to  take  up  said  notes,  and  pay  the  balance  owing 
on  the  same  to  said  bank  by  which  they  have  been  dis- 
counted. 

"  11th.  As  conclusions  of  law,  arising  on  the  foregoing 
facts,  the  court  finds,  that  the  plaintiffs,  Samuel  Goddard, 
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Samuel  Goddard,  Jr.,  and  Thomas  Goddard,  are  entitled 
to  have  and  receive,  of  defendant  Talbott,  the  sum  of  three 
hundred  and  sixteen  dollars  and  four  cents,  and  that  they 
have  and  hold  a  lien  upon  the  real  estate  described  in  their 
complaint,  and  the  buildings  thereon,  to  secure  the  pay- 
ment of  said  sum  of  money,  and  that  they  are  entitled  to 
a  decree  for  the  enforcement  and  foreclosure  of  said  lien. 

"  12th.  As  further  conclusion  of  law,  arising  on  the  fore- 
going facts,  the  court  finds  that  the  cross-complainants, 
Hill  &  Long,  are  entitled  to  have  and  receive,  of  the 
defendant  Talbott,  the  sum  of  nine  hundred  and  seventy- 
four  dollars  and  thirteen  cents,  and  that  they  have  and 
hold  a  lien  upon  the  real  estate  and  the  buildings  thereon, 
described  in  their  cross-complaint  and  set  out  in  the  find- 
ings herein,  to  secure  the  paymc  nt  of  said  sum  of  money, 
and  that  they  are  entitled  to  a  decree  for  the  foreclosure 
and  enforcement  of  said  lien." 

The  appellant  excepted  to  each  and  all  of  the  conclu- 
sions of  law,  as  found  by  the  court.  The  court  rendered 
judgment  in  accordance  with  the  findings  of  facts  and  con- 
clusions of  law,  above  stated,  and  the  appellant  appealed 
to  the  court  in  general  term,  wherein  the  judgment  at 
special  term  was  in  all  things  affirmed.  From  the  general 
term  he  appealed  to  this  court. 

It  is  contended  by  the  appellant  that  the  facts,  as  found 
by  the  court,  do  not  show  that  the  materials  furnished  by 
the  claimants  were  furnished  for  the  particular  building 
against  which  the  lien  is  sought  to  be  established ;  that  it 
is  not  sufficient  to  show  that  the  materials  were  furnished 
and  used  in  the  building,  but  that  it  must  appear  that 
they  were  furnished  for  the  building,  and  with  the  view 
of  securing  a  lien  thereon. 

This  point  was  directly  presented  to  this  court  in  the 
case  of  The  City  of  OrawfordsviUe  v.  BarVj  45  Ind.  268, 
wherein  it  was  held,  Osboen,  J.,  delivering  the  opinion  of 
the  court,  that,  ^^  Where  materials  are  furnished  for  a 
building,  they  are  furnished  on  the  credit  of  the  building. 
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Bnd  when  the  statute  is  complied  with,  a  lien  is  acquired. 
But  it  is  necessary  to  aver  and  prove  that  such  materials 
were  furnished  for  the  building  sought  to  be  charged  with 
the  lien.  It  is  not  sufficient  to  aver  that  the  materials 
were  furnished  to  the  contractor  or  owner,  and  that  they 
were  used  in  the  construction  of  the  building."  The 
same  ruling  was  adhered  to  in  the  case  of  The  Oity  of 
VrawfordsmUe  v.  Johnsorij  61  Ind.  897.  See,  also,  Ogg  v. 
Tate^  62  Ind.  169.  And  the  same  question  was  fully  con- 
sidered in  the  case  of  Crawford  v.  Crockett,  ante.y  p.  220, 
and  carefully  reconsidered  on  a  motion  for  rehearing, 
and  deliberately  setlied  in  accordance  with  the  above 
decisions. 

The  case  of  Barker  v.  Buettj  85  Ind.  297,  in  a  single 
sentence  spoken  by  the  court,  but  not  in  reference  to  the 
questions  involved  in  this  case,  might  seem  to  favor  the 
appellees ;  but  the  main  point  contested  in  that  case  was 
the  sufficiency  of  the  notice  to  the  defendant.  It  does 
not  support  the  appellees,  and  is  not  in  serious  conflict 
with  the  subsequent  decisions  of  the  question  before  us. 
GoUer  v.  Frese,  46  Ind.  96,  also  cited  by  the  appellees, 
supports  our  ruling  in  the  present  case.  It  was  therein 
held,  that  "those  performing  labor  on,  or  furnishing 
materials  for,  the  building  are  entitled  to  a  lien,  as  pro- 
vided for."  Not  does  this  case  support  the  views  of  the 
appellees  in  any  respect. 

The  following  authorities,  from  sister  States,  are  in  ftdl 
harmony  with  the  decisions  of  this  court  upon  the  same 
question.  Cotes  v.  Shorey,  8  Iowa,  416;  Chapin  v.  The 
Persse  and  Brooks  Paper  Works, ,  80  Conn.  461 ;  BUI  v. 
Bishop,  25  m.  849 ;  Beckel  v.  Petticrew,  6  Ohio  State,  247 ; 
Esslinger  v.  Hiiebner,  22  Wis.  682 ;  Qorgas  v.  Douglas,  6 
0.  &  R.  512. 

"We  must  hold  the  law  as  settled  in  this  State,  that  to 
entitle  a  material  man  to  a  lien  upon  any  building,  he 
must  show  that  the  materials  were  furnished  for  the  par- 
ticular building  upon  which  he  seeks  to  obtain  a  lien.    It 
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is  not  sufficient  that  he  has  famished  materials  which 
have  been  used  in  the  building;  he  must  show  that  they 
were  furnished  for  that  particular  building.  If  merely 
furnishing  the  material,  which  was  afterwards  used  in  a 
building,  was  sufficient  to  establish  a  lien  upon  it,  every 
lumberman,  who  cuts  his  tree  in  the  forest,  or  quarryman, 
who  digs  his  rock  from  the  earth,  or  briokmaker,  who  sells 
his  brickkiln,  by  tracing  his  material  into  any  building 
wherein  it  might  happen  to  have  been  used,  could  estab* 
lish  a  lien  upon  it,  although  he  never  had  any  knowledge 
of  the  contractor,  the  building,  or  its  owner,  and  although 
the  materials  might  have  passed  through  the  hands  of 
many  dealers,  before  it  was  ultimately  used.  Such  a  rule 
would  very  much  embarrass  real  estate,  and  render  clear 
titles  very  difficult  to  establish.  Indeed,  under  such  a  law, 
no  one  could  be  sure  that  he  was  the  sole  proprietor  of  bia 
own  house. 

The  question  remains  to  be  examined,  whether  the  facts 
found  in  the  case  before  us  bring  the  rights  of  the  paities 
within  this  rule  of  law.  Ab  to  Goddard  t  Sons,  the  facts 
show  that  they  furnished  materials  to  the  builder,  whicb 
were  used  in  the  construction  of  the  appellant's  building, 
but  they  do  not  show  that  they  were  furnished  for  that 
particular  building.  In  our  opinion,  they  have  not  estab- 
lished their  lien.  With  reference  to  Hill  &  Long,  the 
facts  also  show  that  they  Aimished  materials  to  the 
builder,  which  were  used  in  the  construction  of  the  appel- 
lant's house ;  and  show  that  the  same  builder,  at  the  same 
time,  was  engaged  in  the  erection  of  twelve  other  different 
buildings,  for  other  parties,  in  the  same  city,  for  which  Hill 
k  Long  were  also  furnishing  materials ;  that  the  materials 
for  the  several  buildings  were  delivered  to  the  builder,  on 
a  general  account ;  that  Hill  &  Long  kept  a  mraiorandun^ 
account  of  the  different  h(»uses  where  said  materials  were 
delivered,  as  ordered  by  the  builder  in  each  instance.  As 
the  materials  were  all  delivered  to  the  builder,  on  a  general 
account  between  him  and  the  furnishers,  it  does  not  appear 
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to  US  that  any  particular  part  of  them  were  designated 
for  any  one  particular  house  of  the  thirteen  which  the 
builder  was  then  erecting,  and  for  which  the  claimants  were 
furnishing  materials— more  than  they  were  designated 
for  any  other  of  the  thirteen  houses,  only  as  they  hap- 
pened to  be  distributed  around  amongst  them,  according 
to  the  directions  of  the  builder.  At  least,  the  facts  found 
do  not  clearly  show  that  Hill  &  Long  furnished  materials 
particularly  for  the  erection  of  the  appellant's  house,  but, 
merely,  that  they  furnished  materials,  generally,  to  the 
builder,  for  several  houses,  who  used  a  part  of  them  in  the 
erection  of  the  appellant's  house ;  and  as  the  ai&rmative 
must  be  shown  by  them,  we  think  they  have  failed  to 
establish  their  lien.  Indeed,  the  finding  does  not  any- 
where show  that  the  materials  furnished  by  Hill  &  Long, 
which  went  into  the  appellant's  building,  were  the  same 
materials  upon  which  the  balance  due  them  was  founcied, 
nor  how  much  of  the  general  materials  went  into  the 
buildings  of  the  appellant. 

No  error  having  been  assigned  against  the  judgment 
of  the  Goddards,  the  judgment  as  to  Hill  &  Long  is  re- 
versed, with  costs.  Cause  remanded  tor  further  proceed- 
ings in  accordance  with  this  opinion. 

Petition  for  a  rehearing  overruled  at  the  May  Term,  1877. 


Nicholson  v.  The  Louisville,  New  Albany  and  Chicago 

R.  W.  Co. 

pLBABDro. — BiaUroad.-^Mortgage  Indemnity, — Ihut  and  Trustee. — JFVtre&OMr 
<2^  property  Enemnbend. — Actum  to  Enforce  Encumbranoe, — ^The  property 
of  a  railroad  company  having  heen  conveyed  to  a  tmstee,  for  the  benefit 
of  the  holders  of  a  bonded  indebtedness  of  such  road,  by  a  trust-deed,  or 
mortgage,  providing  that  he  should  receive  the  earnings  and  pay  the 
running  expenses  of  such  road,  which  road,  with  all  its  appurtenanoen, 
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having  been  sold  to  such  bond-holden,  to  satisfy  such  indebtedness,  was 
reoiganized  and  run  under  a  new  corporate  name ;  whereupon  the  holder 
of  a  judgment  which  had  been  obtained  against  such  former  company, 
during  the  management  of  such  trustee,  for  killing  stock,  brought  suit 
against  such  company  to  obtain  the  amount  of  such  judgment,  alleging 
that  such  trustee  had  failed  to  pay  the  same,  bat  had  paid  all  the  earn- 
ings of  such  road,  to  such  bond-holders. 

Held,  on  demurrer,  the  complaint  not  alleging  what  amount,  if  any,  of  the 
earnings  of  such  road  had  ever  been  received  by  such  trustee,  that  it  is 
insufficient. 

pRAcncB. — Demnunrer. — Defect  ofFoarda, — ^A  demurrer  to  a  complaint,  allege 
ing  as  cause  a  defect  of  parties  defendants,  should  point  out  whom  the 
additional  party  defendant  should  be. 

From  the  Montgomery  Circuit  Court. 


BiDDLE,  J. — The  complaint  is  as  follows : 

"Allen  T.  Nicholson,  plaintiff,  complains  of  the  Louis- 
ville, New  Albany  and  Chicago  Railway  Company,  de- 
fendant, and  says,  that  on  the  24th  day  of  March,  1870, 
by  the  consideration  of  the  circuit  court  in  and  for  the 
county  of  Montgomery,  in  the  State  of  Indiana,  he  recov- 
ered a  judgment  against  The  New  Albany  and  Salem 
Railroad  Company,  for  the  sum  of  one  hundred  and 
seventy-five  dollars,  the  same  being  upon  a  complaint  for 
cattle  killed  by  an  engine  and  cars  running  on  the  road 
of  said  company,  which  said  judgment  is  now  in  full 
force,  wholly  unpaid,  and  not  appealed  from ;  that  at  the 
time  said  stock,  for  the  killing  of  which  said  judgment 
was  recovered,  was  run  upon  and  killed  by  the  engine 
and  cars  running  on  said  road,  the  said  road  was  being 
run  and  operated  by  one  Charles  E.  Bill,  as  alternate 
trustee  under  a  mortgage,  or  trust-deed,  executed  by  said 
railroad  company,  to  one  Dow  D.  Williamson,  and  his 
alternate,  said  Bill,  (the  said  Williamson  being  dead)  to 
secure  the  payment  of  the  bonds  issued  by  said  company, 
which  said  mortgage,  or  trust-deed,  among  other  things, 
made  it  the  duty  of  the  said  Dow  D.  Williamson,  and  said 
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Bill,  to  run  and  Buperintead  said  road,  and,  after  first  pay- 
ing the  expenses  of  rnnning  and  keeping  said  road  in 
order,  out  of  the  earnings  of  the  same,  to  pay  the  said 
bond-holders  the  interest  and  principal  of  their  bonds ; 
that  the  said  Charles  E.  Bill,  alternate  of  Dow  D.  Wil- 
liamson, instead  of  paying  for  said  stock,  so  killed  upon 
said  road,  out  of  the  earnings  of  said  road,  paid  the 
whole  of  the  earnings  of  said  road  to  said  bond-holders, 
and  left  the  judgment  of  plaintifi'  wholly  unpaid;  the 
debt  for  the  killing  of  said  stock  being  a  part  of  the  ex- 
penses of  running  and  operating  said  road,  and  all  such 
debts  having  been  so  regarded  and  treated  by  the  said 
Dow  D.  Williamson,  said  Charles  E.  Bill  and  siud  bond- 
holders ;  that,  subsequently  to  the  rendition  of  said  judg- 
ment, said  New  Albany  and  Salem  Railroad  was  sold, 
together  with  a  large  amount  of  personal  and  real  prop- 
erty acquired  by  said  New  Albany  and  Salem  Railroad 
Company,  after  the  making  and  recording  of  said  mort- 
gage,  or  trust-deed,  to  the  said  Dow  D.  Williamson,  and 
said  Bill,  his  alternate,  by  order  of  the  United  States 
District  Court,  for  the  benefit  and  upon  the  applicatiou  of 
said  bond-holders,  they  becoming  the  purchasers  thereof  for 
a  mere  nominal  sum ;  and  the  said  bond-holders  now  own 
and  operate  said  road,  under  the  name  and  style  of  the 
Louisville,  New  Albany  and  Chicago  Railway ;  the  said 
bond-holders,  after  having  so  purchased  said  road,  and 
succeeded  to  all  the  property,  rights,  franchises  and  obli- 
gations of  the  said  New  Albany  and  Salem  Railroad 
Company,  organizing  themselves  into  a  new  corporation, 
known  as  the  Louisville,  New  Albany  and  Chicago  R^- 
way  Company,  pursuant  to  the  statute  of  the  State  of 
Indiana,  in  such  case  made  and  provided.  Wherefore," 
etc. 

To  tills  complaint  a  demurrer  was  filed,  alleging  as 
grounds: 

1st.    The  insufficiency  of  the  facts  stated;  an<^ 

2d.    A  defect  of  parties  defendants. 
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The  demurrer  wae  sustained,  exceptions  taken,  and 
judgment  rendered  on  the  demurrer. 

It  is  enough  to  say  that  this  complaint  does  not  show, 
what  amount  of  the  earnings  of  said  road  came  to  the 
hands  of  the  trustee,  out  of  which  the  debt  claimed 
sbould  have  been  paid ;  and  whether  any  such  earnings 
80  came  to  his  hands,  or  whetlier  there  ever  were  any 
such  earnings,  is  left  wholly  to  inference ;  there  are  no 
such  averments,  without  which,  the  complaint  is  insuA- 
eiemt.  And  in  pointing  out  only  these  defects,  we  must 
not  be  understood  as  deciding,  or  even  implying,  that  the 
complaint  is  sufficient  in  other  respects. 

Perhaps  the  second  ground  of  demurrer  is  not  suffi- 
ciently specific  in  its  statements.  It  does  not  clearly  show 
what  additional  party  ought  to  have  been  made  defendant. 

The  judgment  is  affirmed,  with  costs. 

OlSr  PETITMMf  FOB  A  RRBEAKINO. 

BiBMiB,  J. — The  counsel  tor  the  appellant  has  filed  a 
petition  for  rehearing,  in  which  he  uses  language  unpro- 
fessional and  disrespectful.  The  following  are  two  sen- 
tences quoted  from  his  petition : 

^*  We  doubt  if  there  is  a  man  in  the  State,  no  matter 
how  common  his  understanding,  if  he  is  not  an  absolute 
Miot,  who  would  fail  to  understand,  at  once,  from  the 
language  in  the  complaiat,  that  the  tnistee  had  the  earn- 
ings of  the  road  in  his  possession  or  under  his  control. 

^  It  may  foe  a  pleasant  thing  for  the  courts  to  thus  play 
shuttle^eock  with  a  man's  rights,  but  it  is  not  much 
amusement  for  those  who  have  Hie  e:xpeiise8  to  pay.^ 

We  know  nothing  of  the  counsel,  except  his  name, 
signed  to  the  petition :  nor  would  it  make  the  slightest 
difference  if  we  did,  for  it  is  not  a  personal  question,  but 
one  concerning  the  professional  relation  of  a  lawyer,  to 
the  official  duty  of  a  court.  Before  a  court,  every  lawyer 
stands  upon  the  same  level  of  equal  and  exact  right,  and 
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must  submit  to  the  same  standard  of  equal  and  exact  duty ; 
and  we  acknowledge,  as  resting  upon  ourselves,  the  oner- 
ous obligation  and  solemn  duty  imposed  by  a  sacred 
oath — ^by  which  we  are  required  to  write  down  every 
official  word  we  say,  and  every  official  act  we  do,  and  lay 
them  before  a  learned  and  honorable  profession,  and 
which  must  be  printed,  and  published  to  the  world — ^to  do 
equal  and  exact  justice,  to  all  men,  under  the  laws  and  the 
constitution.  It  would,  therefore,  ill  become  us  to  swerve 
from  this  obligation,  or  abandon  this  duty,  on  account  of 
the  unfortunate  temper  of  counsel. 

If  the  counsel,  in  this  case,  when  the  court  below  so 
properly  held  the  complaint  insufficient,  had  amended 
it, — ^which  would  have  cost  but  a  few  cents,  and  not  an 
hour's  delay, — ^his  client  would  have  gained  his  rights  in 
the  case,  if  he  has  any,  long  ago ;  but  instead  of  following 
that  plain  duty  and  business-like  course,  his  counsel,  either 
through  ignorance  or  stubbornness, — for  it  must  have 
been  one  or  the  other — ^brought  his  case  to  this  court,  upon 
an  insufficient  complaint,  and  because  we,  as  in  duty 
bound,  affirm  the  decision  below,  he  talks  flippantly  of 
the  courts  playing  shuttle-cock  with  man's  rights,  at  the 
expense  of  the  parties.  It  is  very  evident  that  his  client 
has  suffered  needless  expense  and  needless  delay, — not  by 
the  fault  of  the  court  below,  nor  of  this  court,  but, — ^by  the 
error  of  his  counsel ;  and  we  think  there  needs  to  be  no 
severer  rebuke  to  the  counsel  than  a  statement  of  his  own 
conduct. 

In  the  relation  between  this  court  and  the  profession, 
we  do  not  expect  to  hear  any  such  language  again. 

The  petition  for  a  rehearing  is  overruled. 
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Thb  Ohio  Ain>  Mississippi  B.  W.  Co.  v.  Yickbrt  et  al. 

BuFREME  Court. — BraeHce, — General  Finding, — Special  Finding. — Where, 
from  the  eTidenoe  given  on  the  trial  of  a  cause,  wherein  a  general  find- 
ing has  been  rendered,  the  Supreme  Court  would  not  disturb  a  special 
finding,  supporting  such  general  finding,  had  it  been  made,  upon  a  par- 
ticular point  urged  against  the  latter,  such  point  will  not  be  considered. 

From  the  Knox  Circuit  Court. 

W.  H.  DeWolf  and  C.  A.  Beecher,  for  appellant. 
G.  G.  jReily  and  W.  C.  Johnson^  for  appellees. 

WoRDBN,  C.  J. — This  was  an  action,  by  the  appellees, 
against  the  appellant,  to  recover  damages  for  the  negli- 
gent and  careless  manner  of  carrying  and  handling  three 
barrels  of  molasses,  which  the  defendant,  as  was  alleged, 
undertook,  as  a  common  carrier,  to  transport  from  the  City 
of  New  York,  to  Vincennes,  Indiana,  whereby  the  barrels 
were  broken  and  a  quantity  of  the  molasses  spilled  and 
lost. 

The  cause  was  tried  by  the  court,  who  found  for  the 
plaintiffs  and  assessed  their  damages  at  twenty-nine  dol- 
lars and  sixty-one  cents. 

The  cas*e  is  before  us  on  the  evidence,  which,  as  we  think, 
was  sufficient  to  justify  the  finding. 

The  point  is  made  by  the  appellant,  that  by  the  terms 
of  the  bill  of  lading,  that  company  was  not  responsible 
for  any  injury  to  the  barrels,  which  happened  before  they 
were  received  by  her  from  the  company  whose  road  con- 
nected with  that  of  the  appellant,  at  Cincinnati,  Ohio. 
We  shall  not  examine,  or  express  any  opinion  upon,  the 
legal  proposition  stated.  The  finding  of  the  court  was  a 
general  one,  and  we  can  not  know  whether  the  court  was 
of  opinion  that  the  injury  to  the  barrels  happened  before 
or  after  they  were  placed  upon  the  appellant's  road  at 
Cincinnati.  K  the  court  had  found,  specially,  that  the  in- 
juries occurred  after  the  barrels  had  been  placed  upon  the 
appellant's  road  at  Cincinnati,  the  evidence,  taking  it  alto- 
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gether,  was  such  that  we  could  not,  under  the  well  estab^ 
liahed  practice,  disturb  the  finding. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled  at  the  May  Term,  1877. 


Whitworth  v.  Blakby,  Assignee  of  the  Mount  Vernon 

Masonic  Hall  Company. 

From  the  Poeey  Circuit  Court. 

A.  P.  Hovey  and  0,  V,  Memies,  for  appellant. 
cT  H,  Lairdf  for  appellee. 

IStEitACKf  J. — ^The  appellee  sued  the  appellant,  in  the  court  helow,  and 
in  his  complaint  alleged  that  **  The  Mount  Vernon  Masonic  Hall  Company  " 
was  a  corporation,  organized  under  the  laws  of  this  State,  for  thepurpose 
of  erecting  a  building,  to  be  used  in  part  as  a  Masonic  lodge.  Tnat  the 
eaid  appellee  was  the  assignee  in  bankruptcy  of  such  corporation.  That 
before  the  organization  of  said  corporation,  and  in  the  preliminary  articles 
of  association  thereof,  the  appellant  subscribed  for  ten  shares,  of  twentj 
dollars  each,  of  the  capital  stock  of  said  corporation,  agreeing  to  pay  two 
hundi^  dollars  therefor.  That  said  articles  of  association  had  been  duly 
executed  and  acknowledged,  and  duplicates  thereof  filed  in  ti^e  recorder's 
office  of  Posey  county,  and  in  the  office  of  the  Secretary  of  State,  respeo- 
tiyely,  and  that  the  appellant,  although  often  requested,  hac^  failed,  neg- 
lected and  refused  to  pay  said  sum  of  two  hundred  dollars. 

There  was  an  issue,  a  trial  by  the  court,  and  a  finding  and  judgment  for 
the  appellee. 

This  case,  in  all  its  essential  particulars,  including  the  questions  reserved 
in  the  record  by  the  appellant,  is  a  parallel  one  to  the  case  of  Nidgon  y. 
Blaheyy  Amignee.  54  Ina.  29,^  decided  at  the  present  term.  The  same  ques- 
tion, as  to  the  aamissibility  in  evidence,  on  behnlf  of  the  appellee,  of  a  '*cer- 
tified  copy  of  a  certified  copy  "  of  the  articles  of  association  above  referred 
to,  arose  on  the  trial  of  this  coae,  in  the  same  form  as  it  did  in  that,  uid, 
upon  the  authority  of  that  case,  the  judgment  in  this  case  must  also  be  re- 
versed. 

The  judgment  is  reversed,  at  the  oosts  of  {he  appellee^  and  tlis  aanm  re- 
manded for  a  new  trial. 
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Haub  V.  'Wbathebs. 

From  the  Jackaon  Gircnit  Court. 

E,  C.  Decore,  for  appellant 
W.  K,  Manhallj  for  appellee. 

Perkins^  J. — 8ait  by  the  appellee,  against  appellant,  chargim^  the  latter 
with  having  sold  intoxicating  liquors  to  her  nusband,  whereoj  he  waa 
made  drunk,  to  her  loss,  damage,  and  injury  in  means  of  support. 

Answer  in  general  denial ;  trial  by  the  court :  verdict  ana  judgment  for 
the  appellee,  for  fifty  dollars ;  new  trial  deniea.  The  only,  assignment  of 
error  is,  that  the  court  erred  in  overruling  the  motion  for  a  new  tritil ;  and 
the  only  point  argued  by  counsel,  in  this  court,  is,  that  the  finding  of  the 
court  below  was  not  justified  by  the  evidence. 

We  have  read  the  evidence,  and  we  think,  that,  without  a  departure  from 
the  rule  in  acting  upon  causes  resting  on  the  weight  of  evidence,  we  can*  not 
disturb  the  judgment 

The  judgment  is  affirmed,  with  coets. 


Ths  Town  of  Brazil  v.  Johnson  bt  al. 

From  the  Clay  Circuit  Court 

S.  W,  Curtis  and  B.  S.  Hertdenon,  for  appellant 
O.  A.  Knight  and  I.  M,  Cbn^aton,  for  appellees. 

HowK,  J. — This  action  presents  precisely  the  same  (juestions,  and  none 
other,  for  our  consideration  and  decision,  as  those  which  are  considered 
and  decided  in  the  case  of  The  2^own  of  Brwal  Y.Kret^  anU,  p.  14 ;  and  for 
the  reasons  eiven  in  the  opinion  in  that  case,  this  action  must  be  decided 
as  that  was  decided. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the  cause  is  re- 
manded, with  instructions  to  tne  court  below,  to  sustain  i^pellant's  demurrer 
to  appellees'  complaint,  and  for  further  proceedings  in  accordance  with  the 
opimoa  in  the  ease  cited. 


Thb  Town  o?  BRAzHt  v.  Tallst; 

From  the  Clay  Circuit  Court. 

&  W.  Ourda  and  B.  S.  Bmdentm,  for  appellant 
O.  A.  Knight  and  J.  M,  Compkm,  for  appellee. 

HowK,  Jd— The  queatione  decided  by  this  courts  in  the  case  of  The  Sbini 
jfBnueU  v.  ^rsst,  onto,  p.  14|  are  deoisive  also  of  the  material  questiooi 
involved  in  the  record  of  this  cause ;.  and,  for  the  reasons  given  in  the  dec!'* 
sion  of  the  case  cited,  this  action  most  be  deeided  at  that  rrm  ittirtchd- 

Jndgment  reversed,  at  appellee's  costs. 
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The  Town  of  Brazil  v.  Michablbbb. 

From  the  Glaj  Circuit  Court. 

S,  W.  C^rfis  and  B.  S,  HendenoUy  for  appellant 
O,  A.  Knight  and  J.  M.  OompUm,  for  appellee. 

HowK,  J. — ^Appellant's  aasignment  of  errors  in  this  action  presents  pre- 
cisely the  same  a  uestions,  for  our  consideration  and  decision,  as  thotie  which 
were  considered  dv  this  court  and  decided  in  the  case  of  The  Town  of  Brazil 
y.  Krts^  anUj  p.  14,  and  for  the  reasons  there  given,  this  action  must  be 
decided  in  the  same  way  that  was  decided. 

Judgment  reversed,  at  appellee's  costs. 


The  Town  of  Brazil  v.  McCoy. 

From  the  Clay  Circuit  Court. 

S,  W,  OurUa  and  B,  S,  HendenoUf  for  appellant. 
G.  A,  Knight  and  J.  M.  Compton,  for  appellee. 

BmDLE,  J. — ^This  cause  is,  in  all  respects,  similar  in  principle  to  7%e  Jbwn 
^  BrtuU  V.  JTress,  ante,  p.  14.  The  judgment  is  th^efore  reversed,  with 
costs,  and  the  cause  remanded,  etc 


The  Town  of  Brazil  v.  Gbntbb. 

From  the  Clay  Circuit  Court. 

S.  W.  Oarti$  and  B,  S.  Hendermn,  for  appellant. 
G.  A,  Knight  and  /.  M,  OmtpUm^  for  appellee. 

WoRDEN,  C.  J. — The  judgment  below  in  this  cause  is  reversed,  with  costs, 
for  the  reasons  given  in  the  case  of  The  Town  qf  Brazil  v.  ITress,  amte^  p.  14. 


^^ 


The  Town  of  Brazil  v.  Johnson. 

* 

From  the  Clay  Circuit  Court 

8,  W.  OwrHs  and  B.  8,  Htfndawn,  for  appellant. 
O.  A.  Knight  and  /.  M»  Gompton,  for  appellee. 

Ferkinb,  J. — ^The  judgment  below  in  this  cause  is  teversed,  on  tiie 
authority  of  The  Town  of  BratU  v.  Kren,  ante,  p.  14,  the  same  questions 
being  involved  in  this,  as  in  that,  case. 

Judgm«it  is  revened,  with  costs,  and  cause  xemaoded,  etc 
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The  Town  of  Brazil  v.  Michaeli^e,  Etc. 


Thb  Town  of  Brazil  v.  Miohaklbbb. 

From  the  Clay  Circuit  Court 

8,  W,  Owrtis  and  B.  8.  Hendenon^  for  appellant 
O,  A.  Knighi  and  J.  M,  Compionf  for  appellee. 

BmBLE.  J. — ^The  present  cause  is  the  same  in  all  l^gal  respects  as  The 
Town  of  inunl  ▼.  Krtas,  ante^  p.  14. 
The  judgment  is  reversed,  with  costs,  cause  remanded,  etc. 


Thb  Town  of  Brazil  v.  McGuibb  bt  al. 

From  the  Clay  Circuit  Court 

&  W.  Oartia  and  B.  8.  Henderson,  for  appellant 
G.  A,  Knight  and  L  if.  Comptonf  for  appellees. 

WoRDSN,  C.  J. — ^The  judgment  below  in  this  cause  is  reversed,  with  costs, 
lor  the  reasons  given  in  the  case  of  The  Toufn  vf  BratU  v.  Krese,  ante,  p.  14. 


Thb  Town  of  Brazil  v.  Inqolbsby. 

From  the  Claj  Circuit  Court 

&  W.  Ourtia  and  B.  8,  Henderaon,  for  appellant 
Q.  A,  Knight  and  /.  M,  Oomptcn,  for  appellee. 

PEBXiNa,  J. — ^The  jud^ent  in  this  cause  is  reversed  on  the  authority  of 
The  Town  of  Brainl  v.  JSren,  ante,  p.  14,  the  two  cases  depending  upon  the 
same  questions. 

Judgment  is  reversed,  with  costs,  and  cause  remanded,  etc. 


Thb  Town  of  Brazil  v.  Krbss  bt  al. 

From  the  Clay  Circuit  Court 

8.  W,  Ourtia  and  B.  8.  Henderaon,  for  appellant 
O,  A.  Knight  and  /.  M.  Compton,  for  appellees. 

BmDLE,  J. — The  case  of  The  Town  of  BroxU  v.  Kretsa,  aanie,  p.  14,  settles 
the  decision  in  this  cause.  The  two  cases  are^  in  all  respects,  thesame  in 
principle. 

The  judgment  is  reversed,  with  costs,  and  cause  remanded,  etc. 
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ARGUED  AND  DETERMINED 

nf  THB 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1877,  IN  THE 
SIXTY-FERST  YEAB  OF  THE  8TATK 


Stilz  et  al.  V.  Thb  Citt  of  Indianapolis  bt  al. 

Chy. — ChngtihiHonal  Law. — Anneanng  Ooniiguoui  Lands, — ^The  act  ol  March 
14thy  1867,  providing  **  for  the  incorporation  of  cities,"  etc,  in  bo  far  as 
it  authorizes  a  boan^  of  commissioners^  on  the  petition  of  the  common 
ootmcil  of  a  city,  to  annex  to  such  city  territory  contigaoos  thereto,  (1 
B.  8. 1876,  p.  811,  sees.  85,  88)  is  oonstitntional. 

Sams. — Eminmt  Domain. — ^The  authority  conferred  by  such  act^  upon  a 
county  board,  to  so  annex  to  a  city  territoiy  contiguous  thereto,  is  not 
founded  upon  the  right  of  eminent  domain. 

Same. — Common  Law.—SuUuU. — The  power  of  the  proper  authority  to  alter 
the  boundaries  of  a  ciril  corporation,  or  annex  thereto  contiguous  terri- 
tory,  existed  at  common  law,  but  in  this  State  is  statutory. 

Same. — Petition. — Common  CouneiL — SignaturtB. — ^The  petition  to  the  county 
board,  by  the  mayor  and  common  council  of  a  city,  asking  for  the  an- 
nexation to  such  city  of  contiguous  territory,  need  not  be  signed  unani- 
mously by  the  members  of  such  council ;  the  signatures  thereto  of  a 
number  of  such  members  exceeding  two-thirds  being  sufficient 

Saice. — Ikiaription  of  Temtory  to  he  Annexed. — ^Where  the  contiguous 
territory,  which  it  is  desired  to  annex  to  a  city,  is  described  in  the  petitioa 
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by  the  diyisionB  formed  by  the  congreesional  BarveySi  and  by  siibdivisioiis 
thereof,  capable  of  being  ascertainedi  such  description  is  sufficient. 

QAXE.—PlaL'—When  FUed.—AmendmenL— The  plat  of  the  land  proposed, 
in  the  petition  therefor,  to  be  annexed  to  a  city,  need  not  be  filed  at  the 
time  sach  petition  is  filed,  but  may  be  filed  thereafter  at  any  time  before 
the  county  board  has  finally  acted  upon  such  petition,  even  over  the  ob- 
jection of  a  remonstrant. 

Same. — FUing  PetUum, —  When. — Notice  of, — ^The  statute  authorising  such 
petition  does  not  require  that  it  shall  be  filed  any  specified  period  prior 
to  the  first  day  of  the  session  of  the  county  board  at  which  it  is  intended 
to  present  it,  but  thirty  days'  notice  of  such  intention  must  be  given. 

Same. — Survey. — If  such  petition  contain  a  specific  description  of  the 
pBeuises  atft:^  tobe  atiaezed,  and  the  plat  filed  therewith  contain  &  copy 
of  an  actual  established  survey  thereof,  though  theretofore  made  for 
another  purpose,  a  survey  for  the  purposes  of  such  petition  is  unnecessary. 

Same. — Ftwer  (/  the  City  to  Tax  Farm  Land. — Injunction. — ^The  power  of  a 
city  to  tax,  for  her  municipal  purposes,  a  tract  of  farm  or  garden  land, 
contiguous  to  such  city,  can  not  be  called  in  question  in  an  action  by 
the  owner  thereof,  against  such  city  and  a  county  board,  to  enjoin  them 
from  executing  an  order  of  such  board,  annexing  such  land  to  such  city. 

From  the  Marion  Superior  Court. 

N.  B.  Taylovy  F.  Rand^  K  Taylor,  C.  H.  Test  and  J. 
Coburrij  for  appellants. 
C.  W.  Smith  and  JB.  0.  Sawkins,  for  apjiellees. 

BiBDLB,  J. — ^Proceedings  to  annex  certain  territory  to 
the  city  of  Indianapolis,  under  the  authority  of  sections 
85  and  86  (1  R.  S.  1876,  p.  311)  of  the  act  of  March  14th, 
1867,  touching  the  incorporation  of  cities,  and  prescribing 
their  powers.  As  much  of  the  act  as  affects  the  question 
before  us,  provides  as  follows : 

"  See.  85.  *  *  *  .  If  any  city  shall  desire  to 
annex  contiguous  territoi^  not  laid  off  in  lots,  and  to  the 
annexation  of  which  the  owner  will  not  consent,  the  com- 
mon council  shall  present  to  the  board  of  county  commis- 
sioners a  petition  setting  forth  the  reasons  of  such 
annexation,  and,  at  the  same  time,  present  to  such  board 
an  aoeurate  description,  by  metes  and  bounds,  accompan- 
ied with  a  plat  of  the  lands  or  territory  proposed  or 
desired  to  be  annexed  to  such  city.  The  common  council 
shall  give  thirty  days'  notice,  by  publication  in  some 
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newspaper  of  the  city,  of  the  intended*  petition,  describ- 
ing in  SQch  notice  the  territory  sought  to  be  annexed. 

"  Sec.  86.  The  board  of  county  commissioners,  upon 
the  reception  of  such  petition,  shall  consider  the  same, 
and  shall  hear  the  testimony  ofiered  for  or  against  such 
annexation,  and  if,  after  inspection  of  the  map  and  of  the 
proceedings  had  in  the  case,  such  board  is  of  opinion  that 
the  prayer  of  the  petition  should  be  granted,  it  shall 
cause  an  entry  to  be  made  in  the  order  book,  specifying 
the  territory  annexed,  with  the  boundaries  of  the  same, 
according  to  the  survey,  and  they  shall  cause  an  attested 
copy  of  entry  to  be  filed  with  the  recorder  of  such  county, 
which  shall  be  duly  recorded  in  his  office,  and  which  shall 
be  conclusive  evidence  of  such  annexation  in  all  courts  in 
this  State  ****** 

By  the  authority  of  these  sections,  the  common  council 
of  the  city  of  Indianapolis  petitioned  to  the  board  of 
commissioners  of  Marion  county,  to  annex  the  foUowing 
territory  to  said  city,  to  wit : 

"  The  north-east  quarter  of  section  thirteen  (18),  town- 
ship fifteen  (15),  north,  of  range  three  (8),  east,  except  the 
following  tracts :  thirty  (80)  acres  off  of  the  north  end  of 
the  east  half  thereof,  as  subdivided  by  Beaty,  administra- 
tor of  Jacob  Birkenmeyer ;  also,  that  part  commencing  at 
the  south-west  comer  of  said  quarter  section,  thence  east 
S0.90  chains,  thence  north  1.80  chains,  thence  west  to  the 
west  line  thereof,  thence  south  1.80  chains  to  the  place 
of  beginning :  also,  the  tract  described  as  foUows,  to  wit, 
commencing  1.30  chains  north  of  the  south-west  comer 
of  said  quarter  section,  thence  east  16  chains,  thence 
north  seven  hundred  and  four  feet,  thence  west  to  the 
west  line  of  said  tract,  thence  south  seven  hundred  and 
four  feet  to  the  place  of  beginning." 

The  petition  sets  forth  that  the  land  lies  contiguous  to 
the  city  of  Indianapolis ;  that  it  has  never  been  platted 
and  laid  off  into  lots ;  and  that  the  owners  will  not  con- 
sent, in  writing,  that  the  same  may  be  annexed  to  said 
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city ;  that  the  vicinity  adjacent  to  said  territory  is  thickly 
populated,  and  is  greatly  in  need  of  streets,  sidewalks  and 
alleys,  which  ought  to  be  opened  and  constructed  through 
and  upon  said  territory ;  that  the  public  convenience  and 
health  require  that  said  lands  should  be  under  the  juris- 
diction of  said  city,  in  order  that  the  same  may  be  drained 
by  sewers  and  ditches,  and  lighted  with  gas;  that  the 
vicinity  in  and  around  the  territory  being  thickly  popu- 
lated, it  is  necessary  that  said  city  should  have  jurisdiction 
over  the  same,  for  the  purpose  of  enforcing  ordinances 
for  the  protection  of  the  property  and  the  persons  of  the 
citizens. 

The  petition  was  authorized  by  a  resolution  of  the  com- 
mon council  of  the  city  of  Indianapolis,  by  an  affirmative 
vote  of  twenty-three  councilmen  out  of  twenty-four; 
negative,  none;  and  was  signed  by  the  mayor  and 
twenty-three  councilmen.  Public  notice  was  given  of  its 
pendency.  After  the  petition  was  filed  and  public  notice 
given,  the  board  of  commissioners,  over  the  objection  of 
the  appellants,  who  were  remonstrants  and  admitted  to 
defend  against  the  proceedings,  allowed  the  city  to  amend 
the  petition  by  annexing  thereto  a  plat  of  the  lands  de- 
scribed. The  remonstrants  then  moved  the  board  to 
dismiss  the  petition,  for  various  reasons  assigned,  which 
will  be  examined  in  the  course  of  this  opinion.  The 
motion  was  overruled,  whereupon  the  remonstrants  denied 
the  matters  set  forth  in  the  petition,  and  alleged  various 
reasons  why  the  annexation  should  not  take  place.  The 
case  was  then  submitted  to  the  board,  on  the  petition  and 
answer  and  the  evidence  adduced  by  the  parties ;  and  the 
board  granted  the  prayer  of  the  petition.  The  remon- 
strants moved  the  board  for  a  new  trial,  assigning  several 
causes  therefor,  but  their  motion  was  overruled. 

At  this  stage  of  the  case  the  remonstrants  brought  the 
present  action,  setting  out  in  their  complaint  the  fore- 
going proceedings  of  the  council  and  board,  and  alleging 
additional  facts  contravening  the  petition,  and  that  the 
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landB  sought  to  be  annexed  were  only  fit  for  gardening 
and  farming  purposes,  and  were  so  used ;  that  the  annex- 
ation will  result  in  imposing  additional  burdens  on  the 
appellants  by  the  city  government,  etc.,  praying  for  an 
iigunction. 
A  temporary  restraining  order  was  granted. 
Upon  their  appearance  to  the  complaint,  the  appellees 
I  filed  their  demurrer,  alleging  as  ground  the  want  of  facts 

to  constitute  a  cause  of  action,  which  was  sustained  and 
I  exceptions  reserved.     The  appellants  elected  to  stand 

I  on  their  complaint,  and  the  court  found  for  the  defend- 

I  ants.    An  appeal  was  taken  to  the  superior  court,  in  gen- 

eral term,  wherein  the  judgment  at  special  term  was 
aflirmed,  and  thence  to  this  court. 
The  appellants,  in, their  oral  arguments  and  brief,  make 
I  the  following  points': 

1.  That  the  statute  under  which  the  proceedings  for 
annexation  are  had  is  against  private  right,  and  in  dero- 
gation of  the  common  law,  and  therefore  should  be  strictly 
construed;  that,  conceding  the  constitutionality  of  the 
act,  the  proceedings  can  not  be  maintained,  unless  every 
requisite  of  the  statute  is  followed. 

We  do  not  regard  the  statute  as  one  against  private 
right,  nor  in  derogation  of  the  common  law.  The 
mere  act  of  annexation,  and  that  is  the  only  question 
before  us,  does  not  take  away  the  property  from  the 
owner,  nor  affect  his  private  right.  It  may  bring  it  into 
another  jurisdiction,  and  affect  the  civil  relation  of  the 
owner  towards  the  public,  but,  as  between  individual  and 
individual,  his  rights  will  remain  equal  with  others  under 
the  same  circumstances.  And  the  power  to  change  the 
boundaries  of  counties,  townships  or  municipalities  is  a 
common  law  principle  as  old  as  the  time  of  William  the 
Norman,  or  even  Alfred  the  Great;  but  in  America  it  is 
generally  regulated  by  statute.  We  hold,  however,  that 
the  statute  should  be  closely  construed,  because  it  is  a 
delegation  of  le^slative  power,  but  not  impracticably 
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«trict.  It  is  not  enacted  for  the  private  benefit  of  the  cor- 
porations which  may  be  called  upon  to  exercise  its  power, 
but  for  the  public  good;  it  must  therefore  be  so  con- 
strued, within  proper  safeguards,  as  to  reach  the  end  and 
design  of  the  legislative  intention  in  enacting  it. 

2.  The  appellants  insist,  that  the  petition  for  the  an- 
nexation is  not  sufficient,  because  it  was  not  signed  by  the 
mayor  and  each  member  of  the  common  council;  thftt 
fhe  city  charter  provides,  that,  ^^  The  mayor  and  common 
councilmen  of  said  city  shall  constitute  the  common 
council." 

Unless  when  otherwise  provided,  such  a  majorirty  of  the 
councilmen  as  can  bind  the  whole  will  be  held  to  be  the 
common  council.  By  the  first  clause  of  section  85,  suprOy 
when  the  limits  of  any  city  may  be  extended  over  any 
lands  or  contiguous  territory,  by  the  consent  of  the  own^r, 
it  requires  a  two-thirds  vote  of  the  council ;  and,  perhaps, 
in  the  latter  clause  of  the  same  section,  under  which  these 
proceedings  are.  sought  to  be  maintained,  it  might  requure 
the  same  number  to  sign  the  petition,  but  we  need  not, 
and  therefore  do  not,  decide  these  questions,  because  more 
than  two-thirds  of  the  councilmen  in  this  case  signed  the 
petition ;  but  it  is  very  clear  that  the  act  nowhere  requires 
the  petition  to  be  signed  by  the  common  council  unani- 
mously. We  therefore  think  that  the  petition  in  that 
respect  is  sufficient. 

8.  It  is  contended,  that,  by  section  85,  the-  petition  must 
contain  ^'  an  accurate  description  by  metes  and  bounds,  ac- 
companied with  a  plat  of  the  lands  or  territory  proposed 
or  desired  to  be  annexed  to  the  city." 

We  think  the  description  of  the  lands  is  sufficient.  It 
corresponds  with  the  congressional  surveys,  upon  whidi 
more  than  half  the  land  titles  in  the  United  States  rest, 
subject  to  certain  exceptions  which  are  capable  of  being 
accurately  ascertained.  To  hold  that  ^*  metes  and  bounds  " 
must  necessarily  mean  a  tracing  of  the  boundary  lines, 
would  not  make  the  description  of  the  land  any  more  cer- 
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tain ,  and  would  be  so  strict  a  constraetioii  of  the  statute, 
that  it  would  render  action  under  it  embarrassing  and 
quite  impracticable. 

4.  The  appellants  urge  still  further  objections  to  the 
petition,  as  follows :  '^  Again,  the  statute  requires  that  the 
petition  shall  be  accompanied  with  a  plat  of  the  lands 
proposed  to  be  annexed." 

In  this  case  the  plat  was  not  filed  till  afiter  the  petition 
Wiis  presented  to  the  boiurd,  but  the  description  of  the 
land  was  contained  in  the  petition.  The  statute  does  not 
ftrictly  require  that  the  plat  should  be  filed  at  the  same 
time  with  the  petition,  but  that  the  petition  shall  be  ^'fio- 
companied  with  a  plat  of  the  lands  or  territory  proposed 
or  desired  to  be  annexed  to  such  city."  We  can  noi  ap- 
prove so  strict  a  construction  of  these  words  as  that  con- 
tended for  by  the  appellants.  In  our  opinion  the  board 
of  commissioners  acted  properly  in  allowing  the  oity  to 
file  the  plat  after  the  petition  had  been  presented.  Med^ 
rick  V.  Hedricky  antCj  p.  78. 

5.  It  is  also  insisted,  that,  ^^Another  requirement  of 
the  statute  was  not  complied  with.  The  petition  was  not 
filed  with  the  Auditor  of  Marion  county,  nor  in  his  office, 
thirty  days  before  the  session  of  the  board  at  which  it  was 
presented  and  the  annexation  made." 

The  statute  says  that  the  council  shall  ^ve  thirty  days' 
notice,  by  publication  in  some  newspaper  of  the  city,  of 
the  intended  petition,  describing  in  such  notice  the  terri- 
tory  intended  to  be  annexed ;  but  we  do  not  find  any 
thing  in  it  requiring  that  the  petition  itself  shall  be  filed 
in  the  Auditor's  office  with  the  notice.  Indeed,  the  words 
^4ntended  petition"  would  seem  to  indicate  a  contrary 
construction.    The  notice  appears  to  us  to  be  sufficient. 

6th.    The  appellants  further  urge,  that, 

^^  There  is  another  fatal  defect  in  these  proceedings. 
There  has  been  no  survey  of  the  premises  as  a  basis  of 
the  order  of  annexation.  This,  by  section  86,  is  contem- 
plated as  an  essential  preliminary  step.    By  this  section. 
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It  is  provided  that  the  order  must  be  entered  ^  specifying 
the  territory  annexed,  with  the  boundaries  of  the  same, 
according  to  the  survey.'  Now,  the  importance  of  a  sur- 
vey is  at  once  seen,  when  the  record  of  final  action  must 
be  made  upon  it.  The  object  of  this  survey  must  be  to 
test  and  verify  the  description  and  plat  filed  by  the  com- 
mon council ;  to  put  the  board  of  commissioners  in  full 
possession  of  the  situation,  boundaries  and  condition  of 
the  territory  proposed  to  be  annexed.  When  the  propri- 
ety of  annexation  is  found,  then  the  limits  must  be  fixed 
by  a  survey.  Not  till  then  can  the  final  order  be  made. 
No  survey  was  made  or  pretended,  for  on  t^e  very  same 
day  that  the  propriety  of  the  annexation  was  determined, 
the  whole  matter  was  at  once  consummated." 

The  petition  contains  a  descriptive  survey,  and  the  plat 
an  actual  survey.  From  these  there  would  be  no  practi- 
cal difiiculty  in  ascertaining  the  exact  locality  of  the 
grounds;  and  what  can  be  made  certain  is  certun. 
Whether  the  survey  was  made  expressly  for  the  pup- 
poses  of  this  annexation,  or  was  adopted  from  some  es- 
tablished survey,  does  not  appear;  but  it  is  practically  a 
survey,  within  the  fair  meaning  of  the  act. 

7th.  The  appellants  seem  to  place  the  authority  to 
annex  territory  to  a  city  upon  the  same  ground  as  the 
power  to  take  property  by  the  right  of  eminent  domain. 
The  following  is  their  argument : 

<<  But,  should  the  court  hold  that  the  proceedings  have 
the  eifect  to  accomplish  the  annexation  under  ordinary 
circumstances,  we  take  the  position,  that  where,  as  in  this 
instance,  it  appears  that  the  land  is  farming  and  garden- 
ing lands,  only,  used  for  such  purposes,  and  fit  for  nothing 
else  at  present;  where  the  land  is  not  laid  ofiT  into  lots, 
and  where  there  is  no  necessity  for  their  use,  as  a  part  of 
the  city,  for  any  purpose  whatever,  either  for  convenience, 
health,  peace  or  the  public  wel&re,  and  when  the  sole 
purpose  of  annexation  Is  to  subject  the  land  to  taxation; 
«uch  an  act  is  a  violation  of  the  constitution — ^is  the  taking 
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of  private  property  for  public  use,  without  compensatioii. 
It  is  an  arbitrary,  ui]gu8t,  oppressive  and  wanton  exercise 
of  power,  to  which  the  citizen  should  not  submit,  and 
which  the  courts  should  peremptorily  enjoin.  It  is  a 
despotic  exercise  of  power,  no  less  odious  because  per- 
formed by  a  board  of  commissioners  instead  of  an  indi- 
vidual. *  *  *  The  right  to  property  is  a  vested  one. 
The  power  to  tax  it  belongs  alone  to  the  legislative  arm 
of  the  Government.  This  power,  while  it  is,  when  prop- 
erly exercised,  to  be  unreluctantly  obeyed,  yet,  operating 
as  it  does  upon  this  vested  right,  it  should  be  watched 
with  jealous  care,  and,  if  illegal,  mere  submission  on  the 
part  of  the  citizen  to  this  one  arm  of  the  tremendous 
power  of  eminent  domain  should  not,  except  in  extreme 
cases,  be  construed  into  a  recognition  of  the  right  to  the 
extent  of  estopping  him  from  subsequently  denying  it." 

We  do  not  perceive  any  analogy  between  the  two  pow- 
ers. By  the  right  of  eminent  domain,  the  State  takes 
speciiic  property,  from  the  owner,  for  a  public  and  specific 
purpose.  It  affects  no  other  property  than  that  taken,  no 
other  individual  but  the  owner,  and  can  have  but  the  one 
purpose.  In  the  case  before  us  no  property  is  taken  from 
the  owner,  by  annexation,  no  private  right  of  the  owner 
is  affected ;  the  act  simply  changes  the  property  and  its 
owner,  in  their  civil  relation  to  certain  public  authority. 
This  power  the  State  has  the  right  to  exercise,  directly  or 
indirectly,  within  constitutional  limits,  at  any  time. 

8th.  The  appellants  combiat  the  power  of  the  city  to 
tax  lands  of  the  character  in  controversy,  after  the  annex- 
ation has  been  accomplished. 

There  is  no  such  a  question  before  us.  True,  the  com- 
plaint avers,  that  to  derive  revenue  by  taxation  from  the 
territory  to  be  annexed,  is  one  of  the  purposes  the  city 
has  in  view ;  but  no  tax  has  been  levied.  Should  the  city 
levy  an  illegal  tax  on  the  property,  the  law,  we  doubt  not, 
will  protect  the  rights  of  the  owner.  Or,  if  the  city  should 
desire  to  open  streets  and  alleys  through  the  territory  an- 
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nexed,  it  will,  donbtlesB,  have  to  do  it  according  to  law. 
The  owner  and  his  rights  will  be  protected  in  the  same 
manner  as  all  other  owners  and  property,  who  stand  in 
the  same  relation  to  civil  authority,  are  protected.  Relief 
by  injunction  can  be  granted  only  when  the  injury  appre- 
hended is  impending   and  immediate.     It  will  not  be 

.^granted  to  restrain  the  collection  of  taxes  before  they  are 

'  assessed. 

^h.    The  constitutionality  of  the  act  under  which  the 

^  territory  in  this  case  is  sought  to  be  annexed  is  rather 

t  mentioned  than  debated.    Boards  of  commissioners  have 

•  been  long  since  authorized  by  the  legislature  to  form  new 
counties,  change  the  boundaries  of  old  ones,  and  recon- 

'  atruct  township  lines,  and  their  constitutional  power  to  do 
'  80  has  never,  we  believe,  been  seriously  questioned.  We 
do  not  see  any  distinction  in  principle  between  such  power 
and  the  power  delegated  by  the  legislature  to  a  board  of 
commissioners,  on  petition  of  a  common  council  of  a  city, 
to  annex  territory  to  the  municipality.  Besides,  statutes 
'  authorizing  the  annexation  of  territory  to  towns,  similar 
to  that  now  under  consideration,  have  been  in  force,  and 
proceedings  under  them  upheld  by  this  court,  in  many  in- 
stances heretofore.  Oreen  v.  Cheek,  5  Ind.  105 ;  The  Mayor ^ 
etCj  of  JeffersonmUe  v.  WeemSy  6  Ind.  547;  The  City  of 
Aurora  Y.Westj  9  Ind.  74;  AUen  v.  Hostetterj  16  Ind.  16; 
WoodfUX  V.  The  Town  of  Qreenshurghy  18  Ind.  208;  Ed- 
munds V.  GookinSy  20  Ind.  477 ;  The  City  of  EvansviUe  v. 

•  Pa^e,  23  Ind.  525 ;  Edmunds  v.  OookinSy  24  Ind.  169 ;  Long- 
leorth's  Ex^rs  v.  The  Common  Council  of  the  City  of  Evans- 
vilUy  32  Ind.  322 ;  Trustees  of  the  Town  of  Princeton  v.  Mancky 
85  Ind.  51 ;  Church  v.  The  Town  of  Knightstown,  85  Ind. 
177 ;  City  of  Indianapolis  v.  Sturm,  39  Ind.  159. 

We  have  thus  examined  the  case,  and  considered  the 
argument  of  counsel,  but  find  no  error  in  the  record. 
The  judgment  is  affirmed,  with  costs. 
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Statdtb  OF  LIMITATIOS& — Ooniribulion, — ErmidulaU  Ooniveyatice.'^Adion  t9  ^^  5» 
Set  Aside. — Judgment  agcanst  SureUa  on  Oficial  Bond, — ^A  joint  judgment 
having  been  rendered  against  two  sureties  of  an  insolvent  principal 
upon  an  official  bond,  and  a  purchaser  from  one  of  them^  of  realty  sub- 
ject to  the  lien  of  such  judgment,  having  pud  it  off  to  disohaige  siieh  lien^ 
he  brought  an  action  against  a  purchaser  of  other  realty,  prior  to  the  ren- 
dition of  such  judgment,  from  such  other  surety,  to  set  aside  such  oon« 
veyance  and  subject  such  realty  to  contribution  to  such  judgment,  al- 
leging such  conveyance  to  have  been  made,  and  received,  with  intent  to  ' 
defraud  such  other  surety's  creditors.  The  defendaat  having  pleadid 
the  statute  of  limitations  of  six  years, — 

Hdd,  on  demurrer,  that  such  answer  is  eaffiqient. 

FRAcmcE. — AmendmenL — IHacr€lion  of  Court. — ^The  court,  in  its  discretion, 
may  allow  the  filing  of  additional  pleadings,  if  no  objection  be  made^ 
even  after  issues  have  been  perfected  at  a  prior  term  and  the  cause  been 
continued  to  another,  and  even  after  heavy  costs  have  accrued,  which 
would  not  have  accrued  had  such  pleadings  been  filed  at  the  prior  term. 

Sake. — l^yment  of  Cotts. — Where  such  additional  pleadings  have  been  so 
filed,  the  court  has  no  power  to  compel  the  party  filing  them  to  pay  suoh^ 
oosts^  so  accrued,  before  reqoiring  issue  to  be  joined  on  such  p^'^H^^gff. 

From  the  Ripley  Circuit  Court. 

6r.  DurbiUj  for  appellant. 

B.  Harrison,  C,  C  JSinea  and  W.  -ff.  JET.  Miller,  for  ap- 
pellees. 

WoRDSN,  J. — ^Action  by  the  appellant,  against  the  ap- 
pellees.   Judgment  for  the  defendants. 

The  case  made  by  the  complaint  is  briefly  this : 

One  Yandever  was  sheriff  of  Ripley  county,  and  John 
Mullen,  Walter  Bogot  and  David  H.  Eitts  were  sureties 
on  his  bond. 

In  November,  1867,  Frank  Dennison  recovered  a  judg« 
ment  in  the  court  of  common  pleas  of  said  county,  against 
the  said  sheriff  and  his  said  sureties  on  his  bond,  for  two 
hundred  dollars  and  costs,  which  judgment  was  a  lien  on, 
certain  real  estate,  previously  transferred  by  Eitts,  to  Cra- 
vens, as  hereinafter  stated.  The  judgment  was  also  a  lien 
on  certain  property  of  Mullen,  which  has  been  transferred 
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to  the  plaintiff,  and  the  plaintiff  has  paid  th^  judgment 
in  order  to  release  the  property  from  the  lien  of  the  judg- 
ment. Bogot  was  insolvent  at  the  time  of  the  rendition 
of  the  judgment,  and  Kitts  has  since  died,  leaving  no  es- 
tate whatever  to  administer  upon. 

It  is  alleged,  that  at  the  time  of  executing  the  bond, 
Eiitts  was  the  owner  of  certain  real  estate  described,  which 
he  afterwards,  and  before  the  rendition  of  the  judgment, 
for  the  purpose  of  defrauding  his  creditors,  conveyed  to 
Cravens,  who  had  notice  of  the  fraud ;  and  that  Cravens 
has  conveyed  the  property  to  "William  D.  Willson,  for  the 
consideration  of  two  thousand  five  hundred  dollars,  of 
which  amount  there  remains  unpaid  the  sum  of  one  thou- 
sand six  hundred  dollars. 

The  complaint,  as  we  understand  it,  seeks  contribution 
from  the  property  of  Kitts,  thus  transferred  by  him  to 
Cravens,  and  a  judgment  against  the  latter  and  Wilson, 
and  that  the  conveyance  be  set  aside  as  fraudulent. 

At  the  September  term  of  the  court,  1874,  the  defend- 
ants answered  in  three  paragraphs,  and  the  plaintiff 
moved  to  strike  out  two  of  them,  wliich  motion  was  sus- 
tained at  that  term. 

At  the  November  term,  1874,  the  cause  was  continued 
by  agreement. 

On  the  second  day  of  the  February  term,  1875,  the  par- 
ties appeared,  and  leave  was  granted  to  the  defendants  to 
file  an  additional  paragraph  of  answer,  which  paragraph, 
on  the  fourth  day,  was  filed  as  the  fourth  paragraph  of 
answer,  setting  up  the  statute  of  limitations  of  six  years. 

The  plaintiff  moved  to  reject  the  fourth  paragraph,  but 
the  motion  was  overruled,  and  he  excepted. 

He  then  demurred  to  the  paragraph  for  want  of  facts, 
but  the  demurrer  was  overruled,  and  he  again  excepted. 
The  plaintiff  declined  to  reply,  and  thereupon  judgment 
was  rendered  for  the  defendants. 

Error  is  assigned  upon  these  rulings.  The  grounds  as- 
signed for  the  motion  to  reject  the  paragraph  were,  that 
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at  the  September  term,  1874,  when  the  caase  was  pat  at 
issue,  all  the  facts  pleaded  in  the  paragraph  were  within 
the  knowledge  of  the  defendants ;  and  that  the  cause  had 
stood  ready  for  trial  at  one  term  previous  to  the  term  at 
which  leave  was  asked  to  file  the  paragraph,  and  that 
costs  had  accrued  at  that  term,  which  were  shown  to 
amount  to  over  one  hundred  dollars,  which  would  not 
have  been  incurred  if  the  paragraph  had  been  filed  at  the 
term  at  which  the  cause  was  put  at  issue.  And  the  plain- 
tiff asked  that  the  defendants  be  required  to  pay  those 
costs,  before  the  plaintiff  should  be  required  to  take  issue 
upon  the  paragraph. 

Section  99  of  the  code  (2  R.  S.  1876,  p.  82)  provides, 
that  **  *  *  *  The  court  may  also  in  its  discretion 
allow  a  party  to  file  his  pleadings  after  the  time  limited 
therefor ; "  and  we  can  not  say  that  there  was  any  abuse 
V)f  discretion  in  this  case,  in  not  striking  out  the  para- 
graph, especially  as  leave  was  given,  without  objection, 
to  file  an  additional  paragraph.  The  court,  in  our  opinion, 
was  clearly  right  in  not  requiring  the  defendants  to  pay 
the  costs  of  the  previous  term  before  the  plaintiff  should 
be  required  to  reply  to  the  paragraph.  If  the  plaintiff 
had  asked  for  a  judgment  against  the  defendants,  for  the 
costs  incurred  by  him  at  the  previous  term,  a  different  ques- 
tion would  have  been  presented. 

The  demurrer  to  the  paragraph  was,  in  our  opinion, 
correctly  overruled. 

The  action  was  a  direct  proceeding  to  set  aside  the  con- 
veyance from  Kitts  to  Cravens,  on  the  ground  of  fraud,  so 
as  to  enable  the  plaintiff  to  collect  his  assumed  debt,  and 
clearly  within  the  terms  of  the  statute  fixing  a  limit  of 
six  years  to  actions  "  For  relief  against  frauds."  2  R.  S. 
1876,  p.  121,  sec.  210.    Musselman  v.  Kent^  33  Ind.  452. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 
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JSg^ote  and  Ahaiher. — How  CommenDed. — Judgment. — Mortgage,—  Cfatm. — 
How  ISkd.-^Noiice.'-'^ammoM.^IVua^  testator, 

dying  eeieed  in  fee  of  landS)  devised  them  to  his  widow,  during  her  wid- 
owhood, with  remainder  in  fee,  in  commoD,  to  his  children,  part  of  whom 
conveyed  their  portions  of  such  remainder  to  a  purchaser ;  such  widow 
having  died,  such  purchaser  commenced  a  joint  action  in  the  circoit 
etnatt,  against  the  administrator  of  her  estate  and  the  guardian  of  another, 
by  filing  a  complaint  upon  the  probate  appearance  docket,  and  issuing 
a  summons  thereon  to  such  guardian,  alleging  in  his  complaint,  that,  after 
he  had  received  such  conveyance,  such  widow  had  committed  waste  upon 
the  inheritence,  by  cutting  and  selling  timber  growing  thereon,  with  die 
proceeds  of  which  she  had  purchased  a  tract  of  land  and  caased  the 
some  to  be  oonvejed  to  such  ward,  and  then  died,  leaving  an  -estate  iiK 
sufficient  to  pay  him  his  damages,  judgment  for  which  he  demanded 
against  such  administrator,  and  also  that  such  ward's  said  land  be  sub- 
jected to  the  payment  of  any  deficiency  which  could  not  be  realized  from 
such  estate. 

Heldf  that  the  circuit  court  has-  now  the  same  probate  jurisdiction  as  fot^ 
merly  belonged  to  the  common  pleas  court,  hut  that  it  is  entirely  inde- 
pendent of  its  jurisdiction  in  ordinary  civil  actions. 

Hddf  also,  that  a  simple  claim  against  a  decedent's  estete  must  be  filed, 
and  entered  upon  the  appearance  docket  by  the  derk. 

JBdi,  also,  that  judgment  or  mortgage  liens  upon  the  estate  or  ptopsr^  of 
a  decedent  can  not  be  filed  nor  adjudicated  as  are  simple  claims. 

Held,  also,  that  the  action  in  this  case,  being  a  joint  one  against  such  ad- 
ministrator and  guardian,  could  not  be  commenced  by  filing  a  complaint 
upon  the  appearance  docket,  but  ougfal>  to  hare  been  oommenced  as  an 
QiBdinary  civil  action* 

Heldf  also,  that  a  summons  upon  a  simple  claim  against  a  decedent's  estete 
is  not  contemplated  by  the  stetute,  the  filing  and  entry  of  such  claim 
being  sufficient  notice  to  the  administrator. 

Hddf  also,  that  the  summons  in  this  cause,  to  such  guardian,  ought  not  to 
have  been  issued,  and  the  service  thereof  gave  such  court  no  junsdiodon 
over  him ;  and,  theorefore, 

Hdd,  also,  that  all  parts  of  such  complaint,  as  to  such  guardian  or  his 
ward,  were  properly  stricken  out,  and  the  action  as  to  him  dismissed, 
on- motion. 

Held,  also,  that  such  complaint,  thus  eliminated,  oonstitutes  a  sufficient  claim 
against  such  eptete,  and  is  within  the  probate  jurisdiction  of  such  oouitL 

Held,  also,  that  the  will  of  such  testator,  though  made  part  of  such  com- 
plaint, is  not  the  basis  of  the  action  for  waste,  and  can  neither  control 
nor  aid  any  of  the  averments  of  such  complaint. 


MAY  TERM,  1877.  62^ 

Noble  V.  McQiimiB  ei  oL 

» 

Bddf  also,  that)  by  the  ttrermente  ol  the  oompkint,  mich  widow  had  a  Ufa- 
estate,  only,  in  such  lands. 

From  the  Marion  Circuit  Court 

\  C.  W.  Smithy  B.  0.  Hawkins  and  C.  H,  Bemy^  for  appel- 

lant. 

G.  W.  SpahVy  H.  Dailey  and  W.  N.  Pickerill^  for  appellees. 

NiBLACK,  J. — This  was  a  proceeding  in  the  court  below, 
by  the  appellant,  against  George  F.  McGinnis,  adminis- 
trator of  the  estate  of  Martha  Ellis,  deceased,  and  Eeuben 
Burnett,  guardian  of  Hiram  Ellis,  a  person  of  unsound 
mind. 

The  complaint  represented  that  in  February,  1846,  Nel- 
son R.  Ellis,  late  of  Marion  county,  died  testate,  leaving 
the  said  Martha  Ellis,  as  his  widow,  and  nine  children, 
naming  each  of  them,  surviving  him.  That  at  the  time 
of  his  death,  the  said  Kelson  R.  Ellis  was  the  owner  of 
several  tracts  of  land  in  said  county,  containing  in  all  two 
hundred  and  forty  acres,  and  that  by  his  last  will  and 
testament  said  lands  were  devised  to  the  said  Martha 
Ellis,  during  her  widowhood.  That  upon  her  death  each 
of  his  said  children  was  to  become  entitled  to  one-ninth 
part  of  said  lands. 

That  on  the  20th  day  of  June,  1860,  he,  the  appellant, 
became  the  owner,  by  a  good  and  sufficient  deed  of  con- 
veyance, of  three  undivided  ninth  parts  of  said  lands, 
being  the  shares  of  three  of  the  said  children  of  the  de- 
cedent. That  on  the  29th  day  of  November,  1861,  he 
also  became  the  owner,  by  a  proper  deed  of  conveyance, 
of  the  share  of  one  of  the  other  children  of  the  decedent, 
being  another  undivided  ninth  part  of  said  lands.  That 
on  the  13th  day  of  January,  1865,  he  became,  by  a  suffi- 
cient deed  of  conveyance,  also,  the  owner  of  one  other 
undivided  ninth  part  of  said  lands,  being  the  share  of 
still  another  one  of  the  said  decedent's  children,  and 
making  in  all  five  undivided  ninth  parts  of  the  lands 
Vol.  LV.— 34 
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aforesaid.  That  at  the  time  the  appellant  purchased  the 
several  interests  in  said  lands,  as  aforesaid,  there  was  a 
large  amount  of  valuable  timber  growing  and  standing 
upon  said  lands ;  that  the  said  Martha  Ellis  wrongfully 
and  wastefully  permitted,  caused  and  procured  said  tim* 
her  to  be  cut  down,  hauled  away  and  sold,  for  her  own 
gain  and  emolument.  That  by  reason  of  the  cutting 
down  and  removal  of  said  timber,  the  inheritance  in  said 
lands  was  greatly  wasted  and  lessened,  to  wit,  in  the  sum 
of  five  thousand  dollars,  and  to  the  damage  of  the  ap- 
pellant two  thousand  five  hundred  dollars. 

That  the  said  Martha  died  sometime  in  the  fall  of  1873, 
and  that  soon  thereafter,  to  wit,  on  the  11th  day  of  Novem- 
ber, 1873,  the  said  George  F.  McGinnis  was  appointed 
administrator  of  her  estate.  That  the  said  Martha  Ellis, 
during  her  lifetime,  with  money  realized  from  the  sale  of 
said  timber,  so  wrongfully  and  wastefully  caused  to  be  cut 
down  upon  and  removed  from  said  lands,  purchased  from 
Virginia  Ellis,  another  one  of  the  children  of  the  said 
Nelson  B.  Ellis,  her  share  and  interest  in  said  lands,  and 
caused  the  same  to  be  conveyed  to  Hiram  Ellis,  a  person 
of  unsound  mind,  who  paid  no  part  of  the  purchase-money 
therefor.  That  there  was  not  a  sufficiency  of  assets,  be- 
longing to  the  estate  of  the  said  Martha  Ellis,  to  pay  the 
appellant's  said  claim,  without  subjecting  the  said  Hiram 
Ellis's  interest  in  said  lands  to  sale  for  the  payment  thereof, 
and  that  the  said  Martha  Ellis,  at  the  time  of  her  death, 
was  possessed  of  and  left  no  real  estate.  That  the  said 
Reuben  Burnett  was  the  duly  appointed  guardian  of  the 
said  Hiram  Ellis. 

The  complaint  also  represented,  that  since  the  death  of 
the  said  Martha  Ellis,  partition  of  the  lands  devised  to 
her  by  the  said  Nelson  R.  Ellis,  as  aforesaid,  has  been  made 
between  the  owners  thereof,  and  that  a  certain  portion  of 
fiaid  lands,  describing  it,  has  been  set  ofi*  to  the  said  Hiram 
Ellis. 

That  before  the  filing  of  this  claim  against  the  estate 
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of  the  said  Martha  Ellis,  the  appellant  demanded  of  the 
said  Beuben  Burnett,  that  he  should  hold  the  portion  of 
said  lands,  so  set  apart  to  the  said  Hiram  Ellis,  subject  to 
the  payment  of  said  claim,  which  he,  said  Burnett,  refused 
to  do.  Wherefore  the  appellant  prayed  judgment  against 
the  estate  of  said  Martha  Ellis  for  the  sum  of  five  thou- 
sand dollars.  Also,  that  the  portion  of  said  lands  set  oft 
to  the  said  Hiram  Ellis,  or  so  much  thereof  as  might  be 
necessary,  should  be  decreed  to  be  sold,  to  pay  such 
judgment,  after  exhausting  the  personal  estate  of  the  said 
Martha  Ellis. 

A  copy  of  the  will  of  the  said  Nelson  R.  Ellis  was  filed 
with  the  complaint,  as  an  exhibit  in  the  cause,  and  the 
complaint  was  verified  by  the  affidavit  of  the  appellant. 
The  appellee  Reuben  Burnett,  as  the  guardian  of  the  said 
Hiram  Ellis,  entered  a  special  appearance  to  the  action, 
and  moved  the  court  to  dismiss  the  cause  as  to  him,  for 
the  alleged  reason,  that,  as  shown  by  the  complaint,  the 
court  below,  as  a  probate  court,  had  no  jurisdiction  of  the 
cause  of  action  against  him.  The  court  sustained  the 
motion,  to  which  the  appellant  excepted. 

The  appellee  George  F.  McGinnis,  as  the  administrator 
of  the  estate  of  the  said  Martha  Ellis,  then  moved  the 
court  to  strike  out  of  the  complaint  all  that  related  to  the 
alleged  cause  of  action  against  the  said  Reuben  Burnett, 
guardian  as  aforesaid,  including  so  much  of  the  prayer  of 
said  complaint  as  demanded  relief  against  him,  said  Bur- 
nett, as  such  guardian.  That  motion  was  also  sustained 
by  the  court,  to  which  the  appellant  also  excepted. 

To  the  complaint,  as  thus  eliminated,  the  said  McGinnis 
demurred,  assigning  as  grounds  of  objection — 

1st.  That  the  court,  as  a  probate  court,  had  no  jurisdic- 
tion of  the  subject  of  the  action ;  and, 

2d.  That  the  complaint  did  not  state  fiftcts  sufficient  to 
constitute  a  claim  against  the  estate  of  the  said  Martha 
Ellis,  deceased. 
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The  court  sustained  the  demarrer,  to  which  appellant 
also  excepted,  and  there  was  judgment  on  the  demurrer, 
against  the  appellant. 

The  sustaining  of  the  motion  to  dismiss  the  action  as 
to  the  said  Reuben  Burnett,  guardian  as  aforesaid,  the 
sustaining  of  the  motion  to  strike  out  so  much  of  the 
complaint  as  was  intended  as  a  cause  of  action  agfdnst 
him,  as  such  guardian,  and  the  sustaining  of  the  demurrer 
of  the  said  McGinnis  to  the  complaint,  are  severally  as- 
signed for  error,  in  this  court. 

The  circuit  courts  have  now  conferred  upon  them  a 
probate  jurisdiction,  which  is  separate  and  distinct  from 
their  general  jurisdiction  in  civil  causes ;  and  their  methods 
of  proceeding,  in  the  exercise  of  their  probate  jurisdiction, 
are  equally  separate  and  distinct  from  those  prescribed  by 
the  code  of  civil  procedure  in  ordinary  civil  actions.  All 
matters  touching  decedents'  estates,  wills,  administrators, 
executors,  guardians  and  heir^,  and  all  business  transacted 
in  relaticm  thereto,  in  said  courts,  are  required  to  be  kept 
separate,  in  proper  books  prepared  for  that  purpose,  in 
the  same  manner  as  when  the  courts  of  common  pleas  had 
the  exclusive  original  jurisdiction  of  the  probate  business 
ei  the  State,  and  such  probate  jurisdiction,  since  it  has 
been  transferred  to  the  circuit  courts,  is  still  as  much  a 
separate  and  independent  jurisdiction  as  when  it  was 
exercised  by  the  courts  of  common  pleas.  Alexander  v. 
Alexander^  48  Ind.  559. 

A  summary  method  is  provided  for  filing  and  adjudi- 
cating simple  claims  against  a  decedent's  estate.  The 
entry  of  such  claims,  when  filed,  on  the  appearance  docket 
of  the  proper  court,  by  the  clerk,  is  made  sufficient  notice 
of  the  filing  of  such  claims,  without  the  issuance  of  a 
summons,  or  other  notification,  as  in  ordinary  adversary 
proceedings.  See  2  R.  S.  1876,  pp.  512,  515,  sections 
62,65. 

Judgments,  which  are  liens  upon  the  decedent's  real  es- 
tate, and  mortgages  of  his  real  or  personal  estate,  executed 
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in  his  lifetime,  can  not  be  filed  in  that  way,  and  where 
any  controversies  arise  as  to  such  liens  and  mortgages, 
they  must  necessarily  be  abjudicated  by  other  less  sum- 
mary methods. 

The  complaint  in  the  case  before  us  cQUstitutes,  pri- 
marily, a  claim  against  the  estate  of  the  said  Martha  Elli% 
deceased,  and,  as  such,  seems  to  have  been  "filed  against 
her  estate  under  section  62,  above  referred  to.  It  in<- 
dudes,  also,  some  additional  allegations  and  averments, 
which  are  intended  as  a  cause  of  action  against  the  said 
Keuben  Burnett,  as  guardian  of  the  said  Hiram  Ellis,  qb 
which  it  appears  a  summons  was  issued  to  the  said  Bur- 
nett, requiring  him  to  appear  and  answer  to  said  com- 
plaint. 

It  was  clearly  competent  for  the  appellant  to  join  the 
said  McGinnis,  as  administrator,  and  the  said  Bennett,  as 
guardian,  in  the  same  action,  if  the  cause  of  action  was  a 
joint  one,  but  not  under  section  62,  as  a  simple  claim 
against  the  estate  of  the  decedent.  It  must  be  by  ordi- 
nary civil  proceedings,  Braxton  v.  The  StatCy  ex  rel.^  ete^ 
26  Ind.  82 ;  Martin  v.  Asher's  AdnCr ,  25  Ind.  287 ;  Smith 
V.  Denmany  48  Ind.  65 ;  Stanford  v.  Stanford^  42  Ind.  485. 

In  the  case  of  Hyatt  v.  Mavity,  84  Ind.  415,  it  was  held, 
that  where  a  complaint  shows,  on  its  face,  that  the  action 
is  to  recover  a  claim  against  the  estate  of  a  decedent,  and 
the  proceeding  has  been  commenced,  not  by  filing  a  claim, 
but  as  an  ordinary  action,  the  suit  should  be  dismissed  on 
motion. 

The  statement  of  the  claim  filed  against  a  decedent's 
estate,  under  section  62,  is  much  less  formal  than  a  com- 
plaint in  an  ordinary  action.  CraJ)b  v.  Atwood,  10  Ind. 
822;  Pulley  v.  Perfect,  30  Ind.  879;  Smith  v.  Denman, 
supra. 

We  do  not  think  it  was  contemplated  that  a  summons 
should  be  issued  on  a  claim  filed  und^r  said  section  62,  or 
that  such  a  claim  should  be  combined  with  another,  in- 
volving ordinary  adversary  proceedings  between  other 
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parties.  We  are  consequently  of  the  opinion,  that  the 
gammonB  in  the  case  in  hearing  was  improvidently  issued 
for  the  said  Burnett,  and  that  the  court  did  not  err  in 
dismissing  the  action  as  to  him. 

For  the  same  reason,  we  think  the  court  did  not  err  in 
striking  out  all  of  the  complaint  which  was  intended  as  a 
cause  of  action  against  the  said  Burnett,  as  the  guardian 
of  the  said  Hiram  Ellis. 

In  the  discussion  of  the  sufficiency  of  the  complaint, 
counsel  on  both  sides  mainly  devote  themselves  to  respec- 
tive constructions  of  the  will  of  the  said  Nelson  R.  Ellis. 
A  copy  of  that  will  was  filed  with  the  complaint,  and 
made  an  exhibit  in  the  cause,  but,  as  the  will  was  not  the 
foundation  of  the  action,  the  copy  thus  filed  is  not  a  part 
of  the  complaint.  It  can  not  therefore  be  made  to  con- 
trol any  averments  in  the  complaint,  or  to  supply  any 
omissions  in  its  averments.  Hence,  the  demurrer  to  the 
complaint  does  not  require  us  to  give  any  construction 
to  that  will  here.  See  Wilson  v.  Vance^  post,  p.  584. 
From  the  facts  stated  in  the  complaint,  we  would  infer 
that  the  said  Martha  Ellis  had  only  a  life-estate  in 
the  lands  alleged  to  have  been  devised  to  her  by  her  hus- 
band. As  thus  construed,  the  complaint  constituted,  on 
its  face,  a  valid  claim  against  the  estate  of  the  said  Martha 
Ellis,  and  ought,  as  we  think,  to  have  been  held  sufficient 
on  demurrer. 

The  judgment  sustaining  the  demurrer  to  the  com- 
plaint is  therefore  reversed,  at  the  costs  of  the  estate  of 
the  said  Martha  Ellis.  The  other  proceedings  in  the 
cause  are  affirmed,  at  the  costs  of  the  appellant,  and  the 
cause  is  remanded,  with  instructions  to  the  court  below  to 
overrule  the  demurrer. 
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Harvey  v.  Osborn.  ^^    *** 

FoBMEB  ADimncATiov. —  EsioppH.  —  jSure^ysMp.— 2Wa/  ^.  — Jneodin^.— 
iVacfioe. — Proceeding  to  determine  the  question  of  snretjahip,  as  be- 
tween A.  and  B.,  the  defendants  in  an  action  upon  a  promissory  note, 
wherein  A.  had  appeared  and  answered  and  B.  had  made  default.  To  a 
complaint  bj  A.  alleging  himself  to  be  the  surety,  only,  and  B.  to  be  the 
principal,  B.  answered,  aUeging  as  matter  of  estoppel,  that  in  the  answer 
by  A.,  in  the  original  action,  he  had  alleged  such  suretyship  on  such 
note,  and  had  asked  to  be  discharged  because  of  a  failure  of  the  plain- 
tiff to  sue  such  note  upon  beixig  notified  in  writing,  by  A.,  so  to  do,  and 
because  of  an  alleged  extension  of  the  time  of  such  note  upon  a  considera- 
tion paid  by  B.,  as  principal,  to  the  plaintiff,  and  that  upon  the  trial  of 
such  original  action  a  finding  had  been  rendered  by  the  court,  for  the 
plaintiff  and  against  A.,  upon  such  issues. 

Heidf  on  demurrer,  that  such  answer  by  B.  is  insufficient. 

Held,  also,  that,  to  such  answer  by  A.,  to  the  original  complaint,  B.  could 
not  have  demurred  or  pleaded,  and  therefore  the  matters  therein  all^^ 
were  not  res  adjtidieata,  as  between  A.  and  B. 

Sams. — JEMenee. — Where,  on  the  trial  of  the  question  of  suretyship,  as 
between  A.  and  B.,  the  makers  of  a  promissory  note  upon  which  th^ 
haye  been  sued,  upon  pleadings  by  each,  alleging  that  he  was  the  surety 
and  the  other  the  principal,  and  the  evidence  established  that  such  note 
had  been  given  for  a  loan  of  money  by  the  payee,  and  that  when  such 
money  was  procured.  A.,  in  the  presence  of  B.  and  the  payee,  took  such 
money  and  carried  it  away,  it  was  competent  for  A.,  in  order  to  rebut 
any  inference,  arising  from  such  eyidenoe,  that  he  was  the  principal,  to 
introduce  evidence  to  show  that  B.  was,  at  the  time  of  such  loan,  in- 
debted to  him,  as  a  circumstance  tending  to  support  his  own  testimony 
that  B.  had  procured  such  loan  to  pay  such  indebtedness  to  A. 

Same. — Leading  Question. — A  question,  in  the  nature  of  a  direction  to  the 
witness  to  whom  it  is  put,  to  state  what,  if  any,  knowledge  he  has  con- 
cerning a  material  matter  in  controversy,  to  which  his  attention  is,  by 
the  same  question,  called,  is  not  leading. 

Samb. — ^A  question  which  suggests  to  the  witness,  and  leads  him  to  makei 
the  answer  desired,  is  leading. 

Same. — IVactice. — New  Trial, — Where  alleged  error  of  the  court,  in  the  ad- 
mission or  exclusion  of  evidence  offered,  is  relied  upon  as  ground  for  a 
new  trial,  such  evidence  must  be  clearly  specified  in  the  written  motion 
therefor. 

Sams. — IfubrtteUoM  to  Jury, — Where  the  law  embodied  in  instrueti<)ns,  asked 
to  be  given  to  the  jury  trying  a  cause,  is,  in  part,  contained  in  instruc- 
tions given,  and,  in  part,  not  applicable  to  the  evidence  given  in  the  cause, 
it  is  not  error  to  refuse  them. 

jyEtosrnov.'^Motiionto Suppress, — Chuse.^Notiee.— The  fact  that  the  oertifi- 
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cate  to  a  deposition  shows  it  to  have  been  taken  at  the  ''city/'  instead  of 
at  the  "  town,''  of  A.,  as  specified  in  the  notice  of  sach  taking,  is  no  cause 
for  suppressing  snch  deposition. 

Same. — Prtswnption, — Praeliee. — In  the  absence  of  an  affidavit  showing 
them  to  be  difierent  places,  it  will  be  presumed  that  the  office  of  the 
clerk  of  the  "  county  court,"  etc.,  at  which  the  certificate  to  a  deposition 
shows  it  to  have  been  taken,  is  the  same  place  as  the  office  of  the  clerk 
of  the  "  county,"  etc.,  where  the  notice  specified  it  would  be  taken. 

Same. — (hwi  of  Record. — A  court  having  a  clerk  and  a  seal  is  "  a  court  of 
record." 

Samk.— Q^fcicrf  Cft<mwjfer.— IFower  of  Procf^—CUrh  qf  Cowi  </  BMord,—!! 
proof  of  the  official  character  of  an  officer  before  whom  a  deposition  is 
to  be  taken  be  waived,  his  certificate  thereto,  under  the  seal  and  as  the 
clerk  of  a  court,  and  such  waiver,  are  sufficient  evidence  that  such  depo- 
sition was  taken  by  the  "  clerk  of  a  court  of  record." 

Same.— OferA  of  Oowt.—How  He  Mud  (%rf(^.— Where  a  deposition  is  taken 
before  the ''  clerk  of  a  court  of  record  "  he  must  certify  to  the  same  onder 
the  seal  of  such  court. 

Same. — Officer, — Notice, — ^The  notice  of  the  taking  of  a  deposition  need  not 
specify  before  what  particular  officer  it  will  be  taken ;  but  if  it  does  so 
specify,  the  fact  that  it  was  taken  before  a  difierent  officer  will  not  render 
the  deposition  invalid. 

From  the  Franklin  Circuit  Court. 

T.  B.  Adams,  F.  Berry,  H.  Berry  and  W.  H.  Brnekmj 
for  appellant. 

C  C  Binkleyy  JET.  W.  Harrington,  W.  H.  Jones  and  F.  S. 
Swift,  for  appellee. 

Howe,  J. — ^At  the  March  term,  ISTS,  of  the  coart  of 
common  pleas  of  Franklin  county,  Indiana,  one  John 
Roberts  had  an  action  then  and  there  pending,  against 
both  the  appellant  and  the  appellee  in  this  cause,  for  the 
recovery  of  the  amount  due  on  a  promissory  note,  of 
which  the  following  is  a  copy,  to  wit : 
"  $339.60.  Beookvillb,  March  Ist,  1868. 

"One  year  after  date,  we  promise  to  pay  to  John  Rob- 
erts, or  order,  three  hundred  and  thirty-nine  dollars  fttid 
sixty  c^nts,  value  received,  waiving  the  benefit  of  valuih 
tion  and  appraisement  laws. 

(Signed)  "William  Osbobst. 

"  Squihb  Harvby.*' 
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In  that  action,  the  appellant,  Harvey,  made  default ;  but 
the  appellee,  Osbom,  appeared  and  filed  bis  answer  in 
four  paragraphs,  to  the  complaint  of  said  John  Roberts, 
as  follows : 

First.    A  genend  denial ; 

Second.  That  as  to  thirty-nine  dollars  and  sixty  cents  of 
the  note,  there  was  no  consideration,  and  that  the  rest  of 
the  note  was  paid  before  the  suit  was  commenced ; 

Third.  That  he  signed  the  note  as  the  sorely,  only,  of 
said  Squire  Harvey,  and  that  after  the  maturity  of  said 
note,  on  November  13th,  1872,  by  written  notice  to  said 
John  Roberts,  a  copy  of  which  was  filed  with  and  made 
part  of  said  answer,  he  required  said  Roberts  to  forthwith 
institute  suit  on  said  note ;  and  that  said  Roberts  did  not^ 
within  a  reasonable  length  of  time,  bring  his  action  on 
said  note  and  prosecute  the  same  to  judgment  and  execu- 
tion. Wherefore  he  said  that  he,  Osbom,  was  discharged 
from  all  liability  on  said  note;  and. 

Fourth.  That  he  admitted  the  execution  of  the  note  sued 
on,  but  he  said  that  it  was  given  for  the  sole  debt  of  said 
Squire  Harvey,  and  he,  Osborn,  was  said  Harvey's  surety, 
only,  which  said  John  Roberts  well  knew ;  that  after  the 
maturity  of  said  note,  and  at  the  time  that  said  Roberts 
knew  that  he,  said  Osborn,  was  only  a  surety  on  said  note, 
said  Roberts  agreed  with  said  Harvey,  in  consideration  of 
the  payment  of  interest  at  a  rate  exceeding  that  provided 
for  in  said  note,  to  extend  the  time  of  payment  thereof 
for  the  spaee  of  one  year,  and  did  so  extend  said  time  of 
payment, — all  of  which  was  done  without  the  knowledge 
or  consent  of  said  Osbom. 

The  said  John  Roberts  replied  to  the  separate  answer 
of  said  William  Osbom,  by  a  general  denial  of  each  and 
every  allegation  contained  in  each  paragraph  of  said  an- 
swer. Upon  the  issues  thus  joined,  there  was  a  trial  by 
said  court  of  common  pleas,  without  a  jury,  and  a  finding 
made  in  favor  of  said  John  Roberts,  that  the  material  al- 
legations of  his  complaint  were  proven  and  true;  and 
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upon  this  finding,  and  the  default  of  said  Harvey,  a  judg- 
ment was  rendered  by  said  court,  in  favor  of  said  Roberts, 
against  both  the  appellant  and  appellee,  for  the  amount 
due  on  said  note,  and  costs  of  suit. 

It  appears  from  the  record,  that  the  appellee,  William 
Osborn,  at  the  time  of  the  filing  of  his  said  answers  to  the 
complaint  of  said  John  Roberts,  also  filed  in  said  court 
of  common  pleas,  and  in  said  cause,  what  was  termed  a 
cross-complaint,  but  was,  in  fact,  a  complaint,  under  the 
provisions  of  the  674th  section  of  the  practice  act.  This 
section  reads  as  follows : 

'^  Sec.  674.  When  any  action  is  brought  against  two  or 
more  defendants  upon  a  contract,  any  one  or  more  of  the 
defendants  being  surety  for  the  others,  the  surety  may, 
upon  a  written  complaint  to  the  coart,  cause  the  question 
of  suretyship  to  be  tried  and  determined,  upon  the  issue 
made  by  the  parties,  at  the  trial  of  the  cause,  or  at  any 
time  before  or  after  the  trial,  or  at  a  subsequent  term ; 
but  such  proceedings  shall  not  afiect  the  proceedings  of 
the  plaintiff."    2  R.  S.  1876,  p.  277. 

The  complaint  of  the  appellee,  William  Osborn,  under 
this  section  of  the  code,  alleged,  in  substance,  that  he  ad* 
mitted  the  execution  of  the  note  in  suit,  but  that  it  was 
given  for  money  borrowed  by  the  appellant,  Squire  Har^ 
vey,  from  said  John  Roberts,  for  the  use  and  benefit  of 
the  appellant ;  and  the  appellee  averred,  that  he  signed 
said  note  a«  surety  for  the  appellant,  who  was  the  princi- 
pal therein^  and  the  appellee  was  surety,  only ;  and  the 
appellee  asked,  that  the  appellant's  property  be  first  ex- 
hausted, before  execution  should  be  levied  on  appellee's 
property. 

The  question  of  suretyship,  presented  by  this  complaint, 
was  not  tried  at  the  March  term,  1878,  of  said  court  of 
common  pleas;  and  before  the  next  term,  that  court  was 
abolished,  and  this  proceeding  was  transferred,  by  opera- 
tion of  law,  into  the  court  below. 

At  the  April  term,  1873,  of  the  court  below,  the  parties 
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all  appeared,  and  the  appellant  filed  his  separate  answer 
to  appellee's  complaint,  and  also  his  cross-complaint. 

The  first  paragraph  of  appellant's  answer  was  a  general 
denial  of  the  allegations  of  appellee's  complaint. 

The  second  paragraph,  termed  a  cross-complaint,  was, 
in  fact,  a  complaint  by  the  appellant,  under  the  said  674th 
section  of  the  practice  act,  in  which  the  appellant  alleged, 
in  substance,  that  the  note  in  suit  was  executed  by  the 
appellee,  as  principal,  and  by  the  appellant,  as  surety  for 
the  appellee,  and  that,  in  truth  and  in  fact,  the  appellee 
was  the  principal  in,  and  derived  the  sole  benefit  from,  the 
note  sued  on ;  and  the  appellant  asked  that  the  appellee's 
property  might  be  exhausted,  before  any  execution,  issued 
on  said  judgment,  should  be  levied  on  appellant's  prop- 
erty, etc. 

In  the  third  paragraph  of  his  answer,  the  appellant  al- 
leged, in  substance,  that  he  executed  the  note  n^entioned 
in  the  appellee's  complaint ;  that  afterwards,  to  wit,  on 
the  11th  day  of  February,  1873,  the  said  John  Roberts 
brought  suit  on  said  note,  against  the  appellee  and  the  ap- 
pellant, in  the  Franklin  common  pleas  court;  that  the 
appellee  entered  his  appearance  and  filed  his  answer  to 
the  complaint  of  said  John  Roberts,  pleading  as  a  defence 
to  said  action,  that  said  note  had  been  paid  before  the 
commencement  of  suit;  that  he,  the  appellee,  executed 
the  said  note  as  the  surety  of  the  appellant^  who  was  prin- 
cipal therein,  and  that  appellee  was  the  surety,  only,  of 
the  appellant,  and  that  it  was  the  appellant's  debt, — ^to 
which  the  said  Roberts  replied  by  a  general  denial ;  that 
at  the  March  term,  1878,  of  said  common  pleas  court,  said 
cause  was  submitted  to  said  court,  for  trial  on  the  issues 
joined,  and  there  was  a  finding  and  judgment  that  the 
appellee  and  appellant  were  both  principals  on  said  note, 
and  a  judgment  rendered  by  said  court  in  favor  of  said 
Roberts,  against  both  the  appellee  and  the  appellant,  for 
the  amount  due  on  said  note ;  and  a  copy  of  said  proceed- 
ings and  judgment  was  filed  with  and  made  part  of  said 
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answer.  And  the  appellant  averred,  that  the  appellee 
was  forever  estopped,  by  said  proceedings  and  jadgment, 
from  maintaining  his  said  action  against  the  appellant. 
And  appellant  demanded  judgment,  etc. 

The  appellee  replied  to  the  appellant's  second  paragraph 
of  answer  or  complaint,  by  a  general  denial  of  the  matters 
alleged  therein. 

And  the  appellee  demarred  to  the  third  paragraph  at 
appellant's  answer,  for  the  want  of  sufficient  facts  therein 
to  constitute  a  defence  to  appellee's  complaint,  which  de- 
murrer was  sustained  by  the  court  below,  and  to  this  de- 
cision the  appellant  excepted. 

And  the  action  being  at  issue,  as  between  the  appellee 
and  the  appellant,  was  tried  by  a  jury,  in  the  court  below, 
which  trial  resulted  in  a  verdict  for  the  appellee,  that  he 
executed  the  note  sued  on  as  the  surety  of  the  appellant. 
Upon  written  causes  filed,  the  appellant  moved  the  court 
below  for  a  new  trial,  which  motion  was  overruled,  and 
appellant  excepted.  And  a  judgment  was  then  rendered 
upon  the  verdict,  as  provided  for  in  such  cases  by  section 
676  of  the  practice  act.    2  B.  S.  1876,  p.  279. 

la  this  court,  the  appellant  has  assigned  errors  to  the 
number  of  fifteen ;  but  of  these  alleged  errors  only  two 
are  available  to  the  appellant,  as  here  presented,  for  any 
purpose.    These  two  available  errors  are  the  following : 

Ist.  Error  of  the  court  below,  in  sustaining  appellee's 
demurrer  to  the  third  paragraph  of  appellant's  answer ;  and, 

2d.  Error  of  the  court  below,  in  overruling  the  ap- 
pellant's motion  for  a  new  trial. 

In  our  opinion,  the  facts  alleged  by  the  appellant,  in 
the  third  paragraph  of  his  answer,  were  clearly  insuffi- 
cient to  estop  the  appellee  from  alleging  and  proving,  that, 
as  between  him  and  the  appellant,  he  was  the  appellant's 
surety  on  the  note  in  suit,  or  from  demanding  all  the 
relief  affi3rded  in  case  of  suretyship,  by  said  675th  section 
of  the  code  of  civil  practice,  supra.  The  answers  filed 
by  the  appellee,  to  the  complaint  of  John  Roberts,  and 
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the  reply  ot  the  latter  in  denial  of  those  answers,  and  the 
finding  and  judgment  of  the  court  below  on  those  issues, 
did  not  and  could  not  determine  finally  the  controversy 
between  the  appellant  and  the  appellee,  as  to  their  rela- 
tive liabilities  on  the  note  sued  on ;  for  there  was  not,  and 
could  not  be  under  our  system  of  pleading,  any  issue 
joined  by  the  appellant  on  the  said  answers  of  the  appel- 
lee to  the  complaint  of  John  Roberts.  Where  two  parties 
are  sued  in  the  same  action,  and  one  files  a  separate 
answer  to  the  complaint,  and  not  in  the  nature  of  a  cross- 
complaint  against  his  codefendant,  such  codefendant  can 
not,  under  our  code  of  practice,  demur  or  reply  to,  or  join 
issue  in  any  manner  upon  such  separate  answer.  And  in 
such  a  case,  the  finding  and  judgment  of  the  court,  on  an 
issue  joined  on  such  separate  answer  by  the  plaintiff,  will 
not  necessarily  conclude  and  determine  any  of  the  merely 
relative  rights  of  the  defendants,  as  between  themselves. 
In  the  case  at  bar,  it  is  very  clear,  we  think,  that  the  ap- 
pellant was  not  and  could  not  be  estopped  or  concluded 
by  the  finding  and  judgment  of  the  court  below,  on  the 
issues  joined  between  the  appellee  and  John  Roberts,  ae 
to  any  matter  or  existing  right  between  the  appellant  and 
the  appellee.  And  it  is  equally  clear,  in  our  opinion,  that 
however  binding  and  conclusive  the  judgment  was  upon 
the  appellee,  as  between  him  and  the  plaintiff,  John 
Roberts,  as  to  any  matters  in  issue  between  them,  yet 
that  judgment  would  not  bar  or  estop  the  appellee  from 
litigating  the  same  matters,  or  a  part  of  them,  with  any 
one  who  was  not  a  party  to  the  issues  between  himself 
and  the  plaintiff,  John  Roberts.  We  hold,  therefore,  that 
Ihe  court  below  did  not  err  in  sustaining  the  appellee's 
demurrer  to  the  third  paragraph  of  the  appellant's  an- 
swer. 

The  second  alleged  error,  which  the  appellant  has  prop- 
erly assigned  on  the  record  of  this  cause,  is  the  decision 
of  the  court  below  in  overruling  the  appellant's  motion 
for  a  new  trial. 
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In  his  motion  for  a  new  trial,  the  appellant  assigned 
fifteen  different  alleged  causes  for  such  new  trial;  and 
each  one  of  these  several  causes  the  appellant  has  elabo- 
rately argued  in  his  brief  of  this  action,  in  this  court. 
We  will  consider  and  decide,  as  briefly  as  we  can,  the 
questions  presented  by  these  several  alleged  causes  for  a 
new  trial,  in  their  enumerated  order. 

1.  The  first  alleged  cause  for  a  new  trial  was,  that 
the  court  had  erred  in  overruling  the  appellant's  motion 
to  suppress  the  depositions  of  George  R.  Osborn  and 
Henry  Coen,  taken  by  the  appellee  and  read  in  evidence 
on  the  trial,  for  the  reasons  specified  in  said  motion.  Five 
reasons  were  assigned  by  the  appellant  for  the  suppression 
of  these  depositions.  The  first  reason  was,  that  the  depo- 
sitions were  not  taken  at  the  town  of  Olney,  but  were 
taken  at  the  city  of  Olney,  Richland  county,  Illinois, 
when  the  notice  was  for  the  taking  of  the  depositions  at 
the  town  of  Olney.  A  town  is  not  always  a  city,  but  a 
city  is  always  a  town.  Webster's  definition  of  a  city  is, 
that  it  is  a  large  town,  an  incorporated  town.  There  is 
nothing  in  this  first  reason. 

The  second  reason  was,  that  the  depositions  were  not 
taken  at  the  oflice  of  the  clerk  of  the  county  of  Rich- 
land, in  the  town  of  Olney  and  State  of  Illinois,  as  stated 
in  the  notice  for  the  taking  thereof,  but  were  taken  at  the 
ofiSice  of  the  clerk  of  the  county  court,  in  the  city  of 
Olney,  in  the  county  of  Richland,  and  State  of  Illinois. 
In  assigning  this  reason,  the  appellant  evidently  assumed 
that  the  place  indicated  by  the  latter  description  was 
another  and  different  place  from  the  one  indicated  by  the 
description  in  the  notice.  It  seems  to  us,  however,  that 
these  two  descriptions  indicate  one  and  the  same  place, 
and  are  only  different  modes  of  describing  it.  If  these 
two  descriptions  indicated,  in  fact,  two  different  places, 
the  appellant  should  have  shown  that  fact  by  his  afiidavit 
In  the  absence  of  such  an  affidavit,  we  hold  that  the  latter 
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description  sufficiently  showed  that  the  depositions  were 
taken  at  the  place  indicated  in  the  notice. 

The  third  reason  was,  that  the  depositions  were  not 
taken  before  an  officer  authorized  by  law  to  take  the  same. 
The  245th  section  of  our  code  of  civil  practice  provides, 
that  "  Depositions  of  witnesses,  taken  within  or  without 
the  State,  may  be  taken  *  *  *  *  before  any  judge, 
justice  of  the  peace,  notary  public,  mayor  or  recorder  of 
a  city,  clerk  of  a  court  of  record,  or  commissioner  ap- 
pointed by  the  court  to  take  depositions."  2  R.  B.  1876, 
p.  188.  The  depositions,  in  this  case,  appear  to  have  been 
taken  before  William  F.  Shelby,  clerk  of  the  county  court 
of  Richland  county,  Illinois.  In  acknowledging  service 
of  the  notice  for  the  taking  of  the  depositions,  the  appel- 
lant expressly  waived  '^  dedimus  and  certificate  of  official 
character  of  the  officer  before  whom  said  depositions  are 
taken."  But  it  is  objected,  that  it  did  not  appear  that  the 
"  county  court "  of  Richland  county,  Illinois,  was  a  "  court 
of  record."  We  think  otherwise.  Appellant's  waiver  of 
proof  of  the  official  character  of  the  clerk  of  that  court 
was  equivalent  to  an  admission  that  the  court  had  a  clerk, 
and  the  seal  annexed  to  the  clerk's  certificate,  attached  to 
the  depositions,  showed  that  the  court  had  a  seal.  A  court 
having  a  clerk  and  a  seal  is  a  "  court  of  record,"  within 
the  meaning  of  our  law.  Therefore  we  hold,  on  this 
point,  that  the  depositions  were  taken  before  the  clerk 
of  a  court  of  record, — an  officer  authorized  by  the  law  of 
this  State  to  take  depositions,  either  within  or  without 
this  State. 

The  fourth  reason  assigned  in  appellant's  motion  was, 
that  the  seal,  attached  to  the  certificate  of  the  pretended 
officer  before  whom  the  same  were  taken,  was  not  his  seal, 
but  the  seal  of  the  county  court.  Our  answer  to  this  is, 
that  where  depositions  are  taken  before  the  clerk  of  a 
court  of  record,  as  such,  the  only  proper  seal  for  him  to 
use,  in  his  certificate  to  such  depositions,  is  the  seal  of  the 
court  of  record  of  which  he  is  clerk. 
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And  the  fifth  reason  aaeigned  in  support  of  said  motion 
was,  that  no  notice  was  served  upon,  accepted  or  waived, 
for  or  by  the  appellant,  to  take  said  depositions,  before 
the  pretended  officer  before  whom  said  depositions  pur- 
port to  have  been  taken.  It  is  a  sufficient  answer  to  this 
to  say,  that  the  law  does  not  require  that  a  notice  to  take 
depositions  should  specify  the  officer,  pretended  or  other- 
wise, before  whom  the  depositions  are  taken.  2  B.  8. 
1876,  p.  189,  sec.  246.  If  the  notice  should  specify  the 
officer  before  whom  the  depositions  are  to  be  taken,  which 
it  does  not  in  this  case,  the  party  would  not  thereby  be 
precluded  from  taking  his  depositions  before  any  officer 
authorized  by  law  to  take  depositions.  And  if  the  notice 
complied  with  the  requirements  of  the  246th  section  of 
the  practice  act,  it  would  be  sufficient  to  authorize  the 
taking  of  the  depositions  before  any  officer  authorized  by 
by  law  to  take  them,  whether  the  notice  names  any  officer, 
pretended  or  otherwise,  or  not. 

In  our  opinion,  therefore,  the  appellant's  motion  to  sup- 
press the  depositions  mentioned  therein  wafi  eorrecdy 
overruled  by  the  court  below. 

2d.  The  second  cause  assigned  by  the  appellant,  in  his 
motion  for  a  new  trial,  was,  that  the  court  erred  in  over- 
ruling his  motion  to  suppress  questions  third,  fourth  and 
fifth,  and  the  answers  thereto,  in  the  deposition  of  G^oige 
B.  Osbom,  taken  and  read  in  evidence  by  the  appellee, 

on  the  trial.    The  third  question  referred  to  was  as  fol- 
lows: 

'*  State  what  you  may  know,  if  anything,  of  any  in- 
debtedness of  Squire  Harvey,  one  of  the  defendants,  to 
William  Osborn,  the  other  of  the  defendants,  named  in 
this  case,  on  or  about  the  year  1867  ?  " 

Appellant's  objection  to  this  question  was,  that  it  was 
^^ leading  and  improper."  Ordinarily,  a  ^'leading  ques- 
tion "  is  one,  that,  by  its  terms,  suggests  to  the  witness 
the  answer  he  is  expected  to  make,  and  leads  him  to  make 
such  answer.    This  third  question  was  certainly  not  a 
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leading  question,  and  what  the  appellant  meant  by  object- 
ing to  the  question  as  "  improper/'  he  has  failed  to  point 
out,  either  to  the  court  beiow  or  to  this  court.  The 
answer  of  the  deponent  to  this  third  question  was  ae  fol- 
lows: 

^^  My  brother,  William  Osborn,  about  that  time,  held  a 
note  of  Squire  Harvey  for  the  sum  of  one  hundred  and 
fifty  doUars ;  my  brother,  William,  and  myself  were  living 
together  at  the  time,  and  I  was  in  the  habit  of  keepihg 
his  papers.  Among  the  papers,  I  frequently  saw  a  note 
for  that  sum,  purporting  to  be  drawn  by  Harvey  to  my 
brother  William ;  learned  from  Harvey  that  the  note  was 
for  money  loaned  to  him  by  my  brother  William,  to  pay 
for  a  piece  of  land.  The  note,  as  near  as  I  remember!,  was 
given  in  1865." 

Appellant's  objection  to  this  answer  was,  that  it  was 
« improper,  incompetent  and  irrelevant." 

In  our  opinion,  this  objection  was  not  well  taken.  The 
appellant  and  the  appellee  each  claimed  to  be  the  surety 
of  the  other,  on  the  note  in  suit.  Upon  the  face  of  the 
note,  it  was  the  joint  note  of  both  appellant  and  appellee- 
Each  was  trying  to  show  that  the  other  was  the  principal 
in  the  note,  and  he  was  simply  a  surety.  Neither  of  them 
had  much  direct  or  positive  testimony  on  the  question. 
Each  of  them  was  ready  to,  and  did,  testify,  positively  and 
unequivocally,  that  he  was  merely  a  surety,  while  the 
other  was  the  principal  in  said  note.  Each  of  them  de- 
sired to  fortify  his  position  and  claim  in  regard  to  the 
note,  by  such  facts  and  circumstances  as  would  corrobo- 
rate and  support  him  in  his  account  of  the  transaction. 
Appellant  expected  to  prove,  that,  while  he  and  the  ap- 
pellee were  both  present  when  the  money  was  raised 
from  John  Boberts  on  the  note,  yet  the  appellee  had 
picked  up  the  money,  put  it  in  his  pocket,  and  went  away^ 
Appellee's  mode  of  proving  hb  side  of  the  case  was  much 
Vol.  LV.— 86 
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more  lengthy  and  elaborate,  but  perhaps  much  more  in 
accordance  with  the  actual  facts  of  this  case. 

The  appellee  claimed,  that,  before  the  date  of  the  note 
in  suit,  the  appellant,  who  had  married  appellee's  sister, 
had  become  indebted  to  the  appellee,  for  money  loaned 
and  otherwise ;  that  some  time  before  the  date  of  the  note 
sued  on,  the  appellee  had  told  the  appellant,  that  he 
wanted  to  buy  some  shares  in  his  father's  estate,  and  in 
doing  so  he  would  need  the  money  which  the  appellant 
owed  him ;  that  thereupon  the  appellant  sought  the  payee 
of  the  note  in  suit,  and  arranged  to  borrow  the  money 
from  the  latter,  to  pay  his  indebtedness  to  the  appellee ; 
that  appellant  then  went  to  appellee,  and  said  that  he 
could  get  the  money  from  John  Roberts,  to  pay  his  indebt- 
edness to  appellee,  if  the  appellee  would  become  his  surety 
on  a  note  to  John  Roberts  for  the  money ;  that,  accord- 
ingly, the  appellee  agreed  to  and  did  become  the  appel- 
lant's surety  on  the  note  in  suit,  and  went  with  the 
appellant  to  John  Roberts  for  the  purpose  of  giving  the 
note  and  getting  the  money ;  and  that  when  John  Rob- 
erts counted  out  the  money,  as  it  was  well  understood 
between  the  appellant  and  appellee  that  the  money  was 
to  pay  appellant's  indebtedness  to  appellee,  the  latter  took 
up,  and  went  away  with,  the  money. 

It  will  be  seen,  from  the  foregoing  version  of  the  appel- 
lee's case,  that  one  of  the  most  important  points,  which 
the  appellee  was  required  to  prove  on  the  trial,  was,  that 
the  appellant,  at  or  before  the  date  of  the  note  in  suit, 
owed  the  appellee  about  the  amount  of  the  note.  The 
evidence  of  such  indebtedness  would  not,  of  course,  prove, 
that  the  appellee  was  appellant's  surety  on  said  note ;  but 
it  would  tend  to  support  and  corroborate  the  appellee's 
account  of  the  transaction,  and  to  rebut  any  presumption 
which  might  otherwise  be  drawn  from  the  fact,  that,  when 
John  Roberts  counted  out  the  money  on  the  note  in  suit, 
the  appellee  took  up  and  went  away  with  the  money. 
For  these  purposes,  we  think  that  evidence,  tending  to 
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prove  the  appellant's  indebtedness  to  appellee,  at  or  about 
the  date  of  tibie  note  sued  on,  was  clearly  competent  and 
admissible.  We  have  stated  this  matter  fully,  because, 
without  a  knowledge  of  the  case,  as  claimed  by  each  of 
the  parties,  our  rulings  on  the  admission  or  exclusion  of 
evidence  would  be  unintelligible. 

The  fourth  question  referred  to  was  as  follows :  •  "  Do 
you  know  anything  of  the  other  moneyed  transactions 
between  these  same  parties ;  if  so,  state  their  nature,  and 
the  time,  as  near  as  you  may  remember  ?"  Appellant's 
objection  to  this  question  was,  that  it  was  <^  leading  and 
improper."  But  for  reasons  already  given,  the  question 
was  neither  leading  nor  improper.  This  question  could 
not  possibly  suggest  to  the  witness  any  answer.  The 
same  objection  was  made  to  the  answer  to  this  question 
as  to  the  answer  to  the  third  question ;  but  for  the  reasons 
given  in  relation  to  the  latter  answer,  appellant's  objec- 
tions to  the  answer  to  the  fourth  question  were  not  well 
taken. 

The  fifth  question  referred  to  was  as  follows :  ^*  State 
what  you  may  know,  if  anything,  of  the  purchase  of  land, 
by  your  brother  "William,  from  Harvey  or  Harvey's  wife, 
— share  or  shares  of  an  estate, — ^when  it  was,  and  what 
land  it  was,  and  what,  if  any  thing,  did  Harvey  ever  say 
to  you  on  the  subject?"  This  question  was  also  objected 
to  by  appellant,  as  ^^  leading  and  improper ;"  but  we  do 
not  so  regard  the  question.  And  the  answer  to  this  ques- 
tion was  objected  to  on  precisely  the  same  grounds  that 
the  answer  to  the  third  question,  to  the  same  witness,  was 
objected  to ;  but  for  the  reasons  given  in  answer  to  the 
objections  to  the  latter  answer,  we  think  the  answer  to 
the  fifth  question  was  properly  sustained.  So  that  our 
conclusion  is,  the  court  below  committed  no  error  in  over- 
ruling appellant's  motion  to  suppress  the  said  parts  of  the 
said  George  R.  Osborn's  deposition. 

3.  The  third  alleged  cause  for  a  new  trial,  assigned  by 
appellant,  was,  that  the  court  erred  in  overruling  appel- 
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lant's  motion  to  suppress  the  third,  fourth  and  fifth  ques- 
tions, and  the  answers  thereto,  in  Henry  Coen's  deposition, 
taken  and  read  by  the  appellee,  on  the  trial,  as  evidence 
in  his  behalf.  The  third  question  referred  to  was  this : 
"  State  what  you  may  know,  if  any  thing,  about  any  in- , 
debtedness  by  Squire  Harvey,  one  of  the  defendants  in 
the  c^use,  to  William  Osborn,  other  defendant?"  Appel- 
lant's objection  to  this  question  was,  that  it  was  <<  leading 
and  improper ; '  but  we  hold,  that  the  question  was  not 
objectionable  on  either  ground.  And  the  answer  to 
this  question  was  also  objected  to  as  "improper,  in- 
competent and  irrelevant ;"  but  the  answer  was  a  proper 
response  to  the  question,  and  we  think  it  was  competent 
and  relevant. 

The  fourth  question  referred  to  was  this :  "  In  speak- 
ing of  a  balance  of  an  interest  of  his  wife  in  the  home- 
stead, was  reference  had  to  a  share  purchased  by  William. 
Osborn,  of  the  wife  of  Harvey,  as  child  and  heir  at  law  of 
James  T.  Osborn,  or  was  it  some  other  and  different  claim?" 
We  do  not  think  that  this  question  was  open  to  appel- 
lant's objection,  that  it  was  "  leading  and  improper."  The 
question  naturally  arose  from  the  deponent's  answer  to 
the  preceding  question,  and  was  a  proper  question.  Nor 
do  we  think  that  the  answer  to  this  question  was  objec- 
tionable ;  it  was  merely  explanatory  of  a  previous  answer 
of  the  same  witness. 

The  fifth  question  was  as  follows:  "State  what  you 
may  know  about  the  making  of  some  barrel  staves,  by 
yourself  and  William  Osborn ;  who  got  the  staves,  and 
who  was  to  pay  for  them,  and  to  whom  was  payment  to 
be  made ;  how  many  staves  were  there,  and  how  much, 
per  thousand,  was  to  be  given  for  them,  and  when  it  was  ?" 
There  is  certainly  nothing  in  this  question  which  would 
indicate  to  the  deponent  what  answer  he  should  make 
thereto ;  but  the  appellant  objected  that  the  question  was 
"leading  and  improper."  In  our  opinion  the  question 
was  unobjectionable ;  and,  for  reasons  heretofore  given. 
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the  answer  to  this  question  was  proper,  eonfpetent  and 
relevant.  And  therefore  we  conclude,  that  the  court 
helow  did  not  err  in  overruling  the  appellant's  motion  to 
suppress  parts  of  Henry  Coen's  deposition. 

The  fourth  and  fifth  causes  for  a  new  trial,  assigned  by 
appellant,  may  be  considered  together.  The  fourth  cause 
was,  that  the  court  erred  in  permitting  "  illegal,  improper, 
incompetent  and  irrelevant  evidence,''  oflfered  by  appellee, 
to  go  to  the  jury,  over  appellant's  objections.  And  the 
fifth  cause  was,  that  the  court  erred  in  excluding,  and  re* 
fusing  to  let  go  to  the  jury,  "  legal,  proper,  competent  and 
relevant  evidence,"  pertinent  to  the  issues  joined  in  this 
cause,  offered  by  the  appellant.  •In  neither  of  these 
alleged  causes  for  a  new  trial  is  the  evidence  referred  to, 
specified  or  pointed  out,  or  made  certain,  in  any  manner. 
Each  of  these  causes  waB  too  vague,  indefinite  and  uncer- 
tain, to  present  any  question  for  the  consideration,  either 
of  the  court  below  or  of  this  court.  It  has  been  held,  by 
this  court,  in  numerous  cases,  that  a  motion  for  a  new 
trial,  for  either  one  of  the  causes  now  being  considered, 
must  specify  or  point  out  the  evidence  so  admitted  or 
excluded.  2%e  OAio,  etc.j  B.  W.  Co.  v.  Semberger,  43  Ind. 
462;  Sherlock  v.  Ailing,  44  Ind.  184;  Meek  v,  Keene^  47 
Ind.  77. 

The  sixth,  seventh,  eighth  and  ninth  causes  for  a  new 
trial,  assigned  by  the  appellant,  may  l^e  considered  to- 
gether. Of  these,  the  first  three  relate  to  the  instructions, 
eight  in  number,  given  to  the  jury  by  the  court  below,  of 
its  own  motion;  and  the  ninth  cause  relates  to  written 
instructions,  to  the  number  of  ten,  prepared  by  appelladt's 
counsel,  and  which  the  appellant  requested  the  court 
below  to  give  to  the  jury,  but  the  request  was  refused. 
"We  have  very  carefully  examined  and  considered  the  in- 
structions given  by  the  court  belpw,  to  the  jury  trying  this 
cause,  and,  in  our  opinion,  these  instructions  contain  a 
full  and  fair  statement  of  the  law  applicable  to  the  fact9 
of  the  case,  as  developed  by  the  evidence  on  the  trial.    It 
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IB  observable,  indeed,  that  while  the  appellant's  counsel 
have  criticised,  at  length,  the  verbiage  and  syntax  of  the 
instructions  given,  they  have  failed  to  point  out  a  single 
objection  to  the  law  enunciated  in  those  instructions. 

Upon  a  thorough  examination  of  the  ten  instructions, 
asked  for  by  the  appellant,  and  which  the  court  below 
refused  to  give  to  the  jury,  we  can  not  say  that  the  court 
committed  an  error  in  its  reAisal  to  give,  any  one  of  those 
instructions.  It  is  not  necessary  that  we  should  set  out 
and  examine  the  instructions,  asked  for  and  refused,  in 
detail.  It  will  suffice  to  say,  that  much  of  the  law  stated 
in  those  instructions  was  not  applicable  to  the  facts  of  this 
cause,  as  developed  by  the  evidence  before  the  jury ;  and 
that  all  of  the  law  therein  which  was  applicable  to  the 
facts  of  this  case,  was  given  to  the  jury  by  the  court  below, 
in  its  own  instructions.  Therefore,  we  think  the  instruc- 
tions asked  for  by  the  appellant  were  properly  refused. 

The  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and 
fifteenth  causes  for  a  new  trial,  assigned  by  the  appel- 
lant, are  only  difierent  modes  of  alleging  the  sixth  stat- 
utory cause  for  a  new  trial,  to  wit : 

^^  Sixth.  That  the  verdict  or  decision  is  not  sustained 
by  sufficient  evidence,  or  is  contrary  to  law."  2  R.  S. 
1876,  p.  181. 

These  several  causes  present  but  one  and  the  same 
question,  viz.:  Was  there,  or  not,  a  sufficiency  of  competent 
evidence  before  the  jury  trying  the  cause,  to  sustain  their 
verdict?  In  our  opinion,  there  was  a  clear  preponderance 
of  competent  evidence  in  support  of  the  verdict  in  this 
cause.  From  the  peculiar  character  of  this  cause,  a  much 
wider  field  for  investigation  was  opened  up  than  ordina- 
rily arises  in  such  cases.  And  we  must  say,  that,  in  our 
opinion,  the  appellee  fully  sustained,  by  competent  evi- 
dence, his  account  of  th^  relations  of  himself  and  the 
appellant,  as  between  themselves,  to  the  note  in  suit,  in 
every  important  particular. 

In  conclusion,  we  add,  that  for  the  reasons  given,  the 
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court  below  did  not  err  in  overruling  the  appellant's  mo- 
tion for  a  new  trial. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 


Hickman  bt  al.  v.  Rayl. 

LAin>LOBD  Ain>  TfiBTAirr. — Xeeue.— 2b  Chmmence  in  the  Future, — Breaek — 
Where,  by  the  termB  of  a  lease  of  lands,  for  a  term  to  comznenoe  at  a 
specified  time  in  the  future,  the  lessor  binds  himself  to  make  certain 
stipulated  improvements  or  repairs  on  such  lands,  prior  to  the  time 
when  possession  is  to  be  given  and  such  term  to  commence,  the  lessee 
may  refuse  to  accept  possession  thereof,  if,  at  such  date,  such  repairs  or 
improvements  shaU  not  have  been  made;  such  failure  constituting  a 
breach  of  the  terms  of  the  lease. 

Same. — Failure  to  Perform. — Act  of  Ood. — The  fact  that  the  lessor  was  pre- 
vented  from  making  such  repairs  or  improvements  bj  circumstances  over 
which  he  had  no  control,  even  bj  the  act  of  God,  is  no  excuse  for  his 
failure. 

Sams. — Offer  to  OompeMole. — D^enee. — Such  failure  is  a  breach  of  the  terms 
of  the  lease,  which  can  not  be  mended  by  an  offer,  by  the  lessor,  to  com- 
pensate the  lessee  for  aU  damages  he  may  sustain  thereby ;  nor  by  an 
averment  that  such  breach  was  one  by  which  the  lessee  could  sustain 
no  damage  . 

Same. — ContraeL — iVontissory  Note  Owen  for  Bent — Action  Upon. — Ikfmee, 
— If,  upon  the  execution,  in  writing,  of  such  lease,  containing  such  stip- 
ulations, a  promissory  note  be  executed  by  the  lessee,  to  the  lessor,  for  the 
rent  of  such  term,  each  is  but  part,  and  both  together  the  whole,  of  one 
contract ;  and  if,  because  of  the  failure  of  the  lessor  to  put  the  premises 
leased  in  the  condition  so  agreed  upon,  the  lessee  shaU  have  failed  and 
refused  to  accept  possession  thereof,  the  latter,  in  an  action  against  him, 
by  the  lessor,  upon  such  note,  may  aver  and  prove  such  failure  by  the 
lessor,  as  a  defence  to  the  entire  action. 

fiAMK.--jRxitiai  Perfomanee  hy  Lenor  InmiffiiOMnL — ^Where,  in  such  action, 
the  stipulation  to  have  been  performed  by  the  lessor  was  the  erection, 
by  the  time  that  possession  was  to  have  been  given,  of  a  certain  fence 
upon  the  premises  leased,  part  of  which,  only,  had  been  so  completed,  the 
fact  that  he  had  been  prevented  from  completing  the  remainder,  being  a 
portion  crossing  a  stream,  until  after  such  date  of.  possession,  by  reason 
of  high  water  in  such  stream,  does  not  constitute  a  good  cause  of  reply 
to  an  answer  by  the  lessee  averring  such  failure. 


6&2  SUPKEME  COURT  OF  INDIANA. 

Hickman  etaLv,  BayL 

From  the  Switzerland  Circuit  Court. 

S.  Carter y  W.  B.  Johnston  and  H.  W.  Harrington,  for  ap- 
{)0llant8. 

C.  E.  Walker y  J,  A.  Works  and  J.  D.  Works ^  for  appellee. 

BiDDLB,  J. — This  action  is  founded  on  a  promissory  note, 
made  by  the  appellants  to  the  appellee. 
The  answer  to  the  complaint  is  as  follows: 
'^  That  said  note  was  executed  by  the  defendant  Silas 
Hickman,  as  principal,  and  by  the  defendant  George  W. 
Hickman,  as  surety  for  the  said  Silas,  in  consideration  of 
the  rent  of  a  farm  owned  by  the  plaintifi',  which  he  rented 
to  the  defendant  Silas  Hickman,  by  articles  of  agreement 
made  between  the  said  plaintifi'  and  said  Silas,  on  the 
same  day  the  note  was  executed,  and  as  a  part  of  the 
same  agreement,  by  which  articles  the  plaintiff,  in  consid- 
eration of  the  obligation  of  the  defendant  Silas,  therein- 
after named,  agreed  to  rent  to  the  said  Silas  the  farm  then 
owned  by  the  plaintiff,  in  Egypt  Bottom,  Switzerland 
county,  Indiana,  for  one  year,  commencing  on  the  1st 
day  of  March,  1873,  and  ending  on  the  1st  day  of  March, 
1874.  And  the  plaintiff  further  agreed  to  put  a  new  fence 
on  his  upper  line,  commencing  at  his  barn,  running  thence 
north  to  the  section  line,  said  fence  to  be  built  by  the  1st 
day  of  March,  1873.  And  the  defendant  Silas  agreed,  that 
he  would  return  said  farm  to  the  plaintiff  in  as  good  order 
as  he  received  it,  ^  accidents  by  the  elements  excepted ;'  to 
haul  and  spread  upon  said  farm  the  manure  from  around 
the  barn  on  said  farm ;  to  deliver  said  farm  to  the  plain- 
tiff, on  the  1st  day  of  March,  1874,  and  to  execute  to  the 
plaintiff  his  note  for  one  thousand  one  hundred  and  twen- 
ty-six dollars  and  sixty-six  cents ;  that  said  note  was  given 
for  no  other  or  different  consideration,  in  whole  or  in  part, 
whatever.  And  the  defendants  aver,  that  the  plaintiff,  on 
the  1st  day  of  March,  1873,  did  not  deliver  to  the  defend- 
ant Silas  the  possession  of  said  farm,  or  any  part  of  it, 
although  he  demanded  of  the  plaintiff  the  possession  of 
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the  same,  according  to  the  terms  of  said  agreement ;  bnt, 
on  said  day,  the  plaintifi  was  in  possession  of  the  dwelling- 
house  on  said  farm,  and  residing  therein  with  his  family ; 
that  the  barn  on  said  farm  was  in  possession  of  the  plain- 
tiff on  said  day,  and  had  six  hundred  bushels  of  com  in 
the  same ;  that  all  his  stock  was  still  on  said  farm,  and  he 
could  not  deliver  possession  thereof,  together  with  the 
dwelling-house  and  barn  thereon ;  and  that  he  had  not 
built  said  fence,  or  any  part  thereof,  by  said  Ist  day  of 
March,  1878 ;  and  that  said  defendant  Silas  never  entered 
into  or  took  possession  of  said  farm,  or  any  part  thereof, 
for  the  reason  that  said  plaintiff  was  in  the  possession  of 
the  dwelling-house,  and  residing  therein  with  his  family, 
and  that  said  barn  was  occupied  by  the  plaintiff's  corn, 
and  plaintiff's  stock  was  on  said  farm,  on  said  Ist  day  of 
March,  1873,  and  because  the  plaintiff  had  not  built  said 
fence,  by  said  day.    Wherefore,"  etc. 

A  copy  ot  the  agreement  was  made  an  exhibit  with  the 
answer. 

The  plaintiff  replied  to  the  answer : 

First.    The  general  denial ;  and, 

Second.  As  follows:  "That  before  the  first  day  of 
March,  1878,  he  had  rented  a  house  in  the  town  of  Vevay, 
Indiana,  for  a  year,  paying  in  advance  one  hundred  dol- 
lars thereon ;  and  before  the  Ist  day  of  March,  1878,  he, 
with  his  family,  had  moved  out  of  said  house  on  said  farm, 
with  his  household  furniture,  and  was  then  and  there 
ready  and  willing  to  give  to  the  said  Silas  possession  of 
said  house  and^farm,  on  said  1st  day  of  March,  1873,  it 
he  would  accept  the  same ;  that  he  had  removed  the  stock 
off  of  said  farm,  and  as  to  the  com  in  the  barn,  plaintiff 
called  on  defendant  Silas,  one  week  before  the  1st  day 
of  March,  1878,  and  told  him  said  com  was  there,  but 
that  he,  the  plaintiff,  would  have  all  the  same  removed 
off  of  said  farm,  before  the  first  day  of  March,  1873,  if  the 
said  Silas  insisted,  but  would  like  to  leave  the  com  in  the 
bam  until  the  weather  was  more  favorable  for  hauling  it 
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away,  if  he,  Silas,  would  consent  thereto;  and  he  avers 
that  Silas  did  then  and  there  answer  that  plaintiff  might 
leave  said  corn  in  the  barn  until  it  was  convenient  to  re- 
move the  same,  and  told  plaintiff  that  he  did  not  want  to 
use  the  barn  until  fall,  and  that  said  plaintiff  might  leave 
the  corn  in  the  barn  until  then,  if  he  wished.  And  he  says, 
that,  as  to  the  building  of  said  fence  on  his  upper  line, 
in  plenty  time  to  complete  said  fence  before  said  Ist  day 
of  March,  1873,  he  procured  hands  to  build  the  same,  and 
procured  posts  and  hands  to  make  said  fence,  and  pro- 
ceeded to  dig  the  holes  for  the  posts  along  the  whole  line 
of  said  fence,  and  placed  the  posts  at  the  holes,  to  be  put 
up,  and  proceeded  to  put  up  .said  fence;  but  that  there  is 
a  creek  which  puts  into  the  Ohio  river,  across  said  upper 
end  of  said  farm,  where  said  fence  was  to  be  built,  and 
that  prior  to  said  Ist  day  of  Mi^rch,  1873,  and  while  plain- 
tiff* was  erecting  said  fence,  said  Ohio  river  rose  very  high, 
and  forced  the  backwater  up  into  said  creek,  filling  up  the 
holes  dug  for  said  fence  at  the  place  where  said  creek 
crossed  said  line,  and  floating  off  the  posts  and  timber  laid 
along  the  line  of  the  fence,  and  rendering  it  impossible  to 
go  on  and  make  said  fence  until  the  river  should  fall,  and 
until  after  the  first  day  of  March,  1873*  And  he  avers, 
that  so  soon  as  the  river  did  fall,  he  went  on  and  com- 
pleted said  fence  where  said  creek  crossed  said  upper  line 
of  said  fence,  being  forty  or  fifCy  panels  of  fence;  and 
that  but  for  said  rise  in  the  river,  he  could  and  would  have 
completed  the  whole  of  said  fence  before  the  1st  day  of 
March,  1873,  but  was  prevented  therefrom  by  said  high 
water,  only.  And  he  further  avers,  that  before  the  1st  day 
of  March,  1873,  he  had  made  all  the  rest  of  said  fence, 
except  the  part  in  said  cr^k,  which  was  also  completed 
before  the  20th  day  of  March,  1873.  And  he  further 
avers,  that  said  fence  was  not  necessaiy  to  the  protection 
of  said  farm  on  the  1st  day  of  March,  1873,  nor  after- 
wards while  said  water  remained  up ;  and  the  defendants 
could  not  be  damaged  in  the  possession  and  use  of  said 
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farm  by  reason  of  said  small  portion  of  said  fence  being 
incomplete  until  the  20th  of  March,  1878.  And  the  plain* 
tiff,  on  said  Ist  day  of  March,  offered  to  said  Silas  to  pay 
for  any  and  all  damage  he  might  sustain  by  reason  of 
said  fence  being  incomplete,  and  to  give  him  surety  for 
the  payment  of  any  such  damage.  He  further  avers,  that 
under  and  by  reason  of  said  contract,  he  had,  before  the 
1st  day  of  March,  1878,  sold  off  his  stock  and  farm  im- 
plements, and  removed  to  the  town  of  Vevay,  and  thereby 
putting  himself  in  a  condition  not  to  cultivate  sidd  farm 
for  said  year  1873,  and  that  he  kept  said  farm  ready  for 
said  Silas,  until  the  20th  day  of  April,  1873,  and  offered 
him  possession,  and  requested  him  to  take  possession 
thereof;  but  the  said  Silas,  on  the  19th  day  of  April,  1878, 
wholly  refused  to  take  possession  of  said  farm,  and  the 
time  for  renting  being  gone  by,  the  said  plaintiff  lost  the 
use  of  said  farm  for  said  year,  and  sustained  damages  to 
the  amount  of  said  note.     Wherefore,"  etc. 

There  is  a  third  paragraph  of  reply  which  we  do  not 
set  out,  because  we  think  the  question  decisive  of  the 
case  arises  upon  the  second  paragraph. 

The  defendants  filed  a  demurrer  to  the  second  para- 
graph of  reply,  alleging  as  ground  the  insufficiency  of  the 
&cts  therein  averred.  The  demurrer  was  overruled,  and 
exceptions  reserved.  Issues  were  joined,  a  jury  trial  had, 
a  verdict  returned  in  favor  of  the  plaintiff  for  one  thou- 
sand two  hundred  and  twenty-seven  dollars  and  ninety 
cents,  and  judgment — over  a  motion  for  a  new  trial  and 
exceptions  taken — rendered  upon  the  verdict.  During 
the  trial,  the  court  refused  certain  instructions  asked  by 
the  defendants,  and  gave  certain  instructions  asked  by  the 
plaintiff,  over  the  objections  of  the  defendants.  To  these 
rulings  the  defendants  reserved  exceptions ;  but  they  only 
raise  the  same  question  presented  by  overruling  the  de- 
murrer to  the  second  paragraph  of  reply.  The  solution, 
therefore,  of  the  one  question,  as  we  have  remarked,  will 
decide  the  whole  case. 
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The  counsel  upon  both  sides  have  aided  us  much  in  this 
investigation.  They  have  shown  marked  ability  and  un- 
usual research,  and  we  take  pleasure  in  acknowledging 
the  benefits  we  have  derived  from  their  learning  and  in- 
dustry. 

The  making  of  the  note  sued  on  and  the  execution  of 
the  agreement  set  up  in  the  answer  were  simultaneous 
acts,  done  by  the  same  parties,  about  the  same  subject- 
matter  ;  the  note  and  the  agreement,  therefore,  belong  to 
the  same  transaction,  and,  taken  together,  constitute  but 
one  contract,  as  much  as  if  they  were  written  on  the  same 
pi^ce  of  paper.  This  is  a  principle  so  well  established 
that  it  needs  no  support  from  authority. 

A  party  can  not  recover  on  a  special  contract  which  he 
has  failed  to  perform  on  his  part.  ^'  It  is  a  good  defence 
to  an  action  on  a  contract,  that  the  obligation  to  perform 
the  act  required,  was  dependent  upon  some  other  thing 
which  the  other  party  was  to  do,  and  has  failed  to  do. 
And  if,  before  the  one  party  has  done  any  thing,  it  is 
ascertained  that  the  other  party  will  not  be  able  to  do 
that  which  he  has  undertaken  to  do,  this  will  be  a  suffi- 
cient reason  why  the  first  party  should  do  nothing.  And 
this  excuse  is  valid,  although  the  omission  by  the  otiier 
party  to  do  the  thing  required  of  him,  was  produced  by 
causes  which  he  X50uld  neither  foresee  nor  control.  And 
if  it  is  provided  that  the  thing  shall  be  done  *  unless  pre- 
vented by  unavoidable  accident,'  the  accident  to  excuse 
the  not  doing,  must  be  not  only  unavoidable,  but  must 
render  the  act  physically  impossible,  and  not  merely  un- 
profitable and  inexpedient  by  reason  of  an  increase  of 
labor  and  cost."    2  Parsons  Con.  675,  676. 

*^  Every  lessor  binds  himself  to  give  possession,  and  not  to 
give  the  party  to  whom  he  demises  a  mere  right  to  take  pos- 
session from  a  wrong-doer  by  an  action  of  ejectment ;  and 
every  lessee  binds  himself  to  accept  possession  and  pay  rent 
If  a  party  has  agreed  to  take  a  house  from  a  particular 
day,  provided  certain  things  are  before  then  done  by  the 
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Undlord,  and  the  things  are  not  done,  he  may  decline  to 
go  on  with  the  contract,  and  may  refuse  to  take  possession." 
2  Addison  Con.,  sec.  690.  We  think  these  elementary 
principles,  as  applicable  to  the  case  under  consideration, 
are  sustained  by  the  authorities.  Spencer  v.  BurtoUy  6 
Blackf.  67 ;  Coe  v.  Smithy  1  Ind.  267 ;  McGuUoch  v.  Dauh- 
8071, 1  Ind.  418 ;  Heaston  v.  Colgrove^  8  Ind.  265 ;  Maggari 
y.  Chester y  4  Ind.  124 ;  Johnson  v.  Powdlj  9  Ind.  566 ;  AUen 
T.  Nofsingevy  13  Ind.  494 ;  Morton  v.  Kane^  18  Ind.  191 ; 
Cromwell  v.  WUkinsony  18  Ind.  866 ;  Larimore  v.  fibrw- 
bakery  21  Ind.  480 ;  CKane  v.  Kiser,  25  Ind.  168 ;  Clark  v. 
Butty  26  Ind.  286 ;  Ireland  v.  Montgomery y  34  Ind.  174 ; 
Co.  Lit  45  b. ;  Salman  v.  BradshaWy  4  Cro.  Jac.  804; 
Andrews  v.  Paradisey  8  Mod.,  Case  240 ;  The  Fitchburg  Cot- 
ton Many'g  Corp.  v.  Mdveny  15  Mass.  268;  The  Bank 
of  Columbia  v.  Hagnery  1  Pet.  465 ;  Lawrence  v.  Frenchy 
25  Wend.  448 ;  Wilson  v.  Martiny  1  Denio,  602 ;  Christopher 
V.  Austiny  1  Kern.  216;  Grant  v.  Johnsony  1  Seld.  247; 
Strohecker  v.  Barnes,  21  Qa.  480 ;  ChaMerton  v.  J'ox,  5 
Duer,  64 ;  Hurlbut  v.  Po3^,  1  Bosw.  28. 

Upon  principle,  and  under  these  authorities,  we  think 
the  second  paragraph  of  reply  is  defective  in  several 
points.  It  shows  that  the  appellee  did  not  deliver  posses* 
sion  of  the  premises  to  the  appellant,  according  to  the 
stipulations  in  the  lease ;  and  therefore  that  he  first  broke 
the  contract.  We  need  not  decide  whether  the  rise  of 
the  Ohio  river,  by  which  the  appellee  was  for  a  time  pre- 
vented from  completing  the  fence,  was  the  act  of  God,' 
which  would  excuse  the  appellee  from  making  the  fence, 
because  if  it  had  been  such  an  act,  he  could  not  compel 
the  lessee  to  accept  the  premises  upon  any  other  terms 
than  those  provided  in  the  lease.  How  far  the  rise  of  the 
river  would  excuse  the  appellee,  if  he  was  sued  for  a 
breach  of  his  part  of  the  contract,  is  a  question  not  before 
as«  But  we  are  very  certain  it  does  not  excuse  him  from 
delivering  the  premises  to  the  lessee  according  to  the 
terms  of  the  lease.    K  a  landlord  should  let  a  house  for 
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years,  and  the  term  was  to  commence  at  some  future  day, 
and  in  the  mean  time  lightning  should  destroy  the  house, 
no  one  would  contend  that  the  lessee  was  bound  to  accept 
the  premises.  The  excuse,  therefore,  alleged  in  the  reply 
for  not  completing  the  fence,  is  insuificient.  !N'or  can  the 
appellee  mend  the  breach  he  made  in  the  contract  by 
offering  to  compensate  the  appellant  in  damages,  nor  by 
alleging  that  he  did  not  sustain  damages.  The  appellant 
was  entitled  to  the  premises  in  the  condition  and  at  the 
time  agreed  upon,  and  he  was  not  bound  to  accept  them 
in  any  other  condition,  or  at  any  other  time. 

There  is  a  class  of  cases,  however,  where  the  agreement 
does  not  go  to  the  whole  of  the  consideration  on  both  sides, 
and  where  the  supposed  condition  is  distinctly  separable 
from  other  parts  of  the  agreement,  so  that  much  of  the 
contract  may  be  performed  on  both  sides,  as  though  the 
condition  were  not  there,  it  will  be  held  as  a  stipulation, 
the  breach  of  which  only  gives  an  action  to  the  injured 
party.  This  doctrine  originated,  we  believe,  in  the  case 
of  Boone  v.  JEyre^  in  the  King's  Bench,  Easter  term,  Geo. 
III.  See,  1  H.  Bl.  278,  note  a.,  and  2  W.  Bl.  1812.  But,  upon 
a  close  examination  of  the  case,  it  will  be  noticed  that  it 
was  put  upon  the  ground  that  the  covenants  had  been 
in  part  executed ;  Ashhurst,  J.,  declaring,  that  in  such 
cases,  <<  There  is  a  difference  between  executed  and  execu- 
tory covenants."  And  the  same  principles  were  declared 
by  Lord  Kbnyon  in  Campbell  v.  JoneSy  6  T.  R.  570 ;  Pickens 
V.  Bozdly  11  Ind.  275;  Boyle  v.  GuysingeVj  12  Ind.  273; 
Morton  v.  Kane,  supra.  But  we  are  not  embarrassed  by 
these  decisions  in  this  case,  because  the  agreements  go  to 
the  whole  consideration  on  both  sides — ^the  lease  was  the 
consideration  of  the  note,  and  the  note  was  the  consider- 
ation of  the  lease ;  and  no  part  of  the  contract,  on  either 
side,  was  ever  performed. 

There  is  another  class  of  cases  wherein  the  condition 
precedent  has  been  partly  performed  by  one  party,  whereby 
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the  other  party  receives  and  accepts  a  benefit,  in  which  it 
has  been  held  that  the  party  so  partly  performing  his 
agreement  may  recover,  against  the  party  so  benefited, 
the  value  of  the  thing  granted  or  the  services  rendered, 
subject  to  all  fair,  equitable  deductions ;  Adams  v.  Cosby ^ 
48  Ind.  16S. 

All  the  authorities  cited  by  the  appellee,  we  believe, 
belong  to  this  class  of  cases ;  at  least  none  of  them  invade 
the  principles  to  which  we  adhere  in  the  decision  of  this 
case. 

The  judgment  is  reversed,  and  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  to  the  second  paragraph 
of  reply. 


Graham  v.  Castor. 

ConTBACT. — Agreemeni  to  Maintain. — Ckmvetfonoe. — Beaeimon, — Fraud, — BmI 
Estate,  Action  to  Beeover. — BeformaUon  of  Inatrumeni. — JudgmaU  NotiwUh' 
Btanding  VerdieL — A  complaint  to  recover  a  tract  of  land  alleged  that  it 
had  been  conveyed  by  the  plaintiff  to  the  defendant,  in  consideration  of 
a  written  agreement  executed  hj  the  latter,  binding  him  to  comfortably 
maintain  the  former  during  life,  in  a  home  on  such  land ;  that  the  defend- 
ant)  taking  advantage  of  the  old  age  and  infirmities  of  the  plaintiff,  had 
defrauded  him  by  causing  a  penalty,  in  an  amount  much  less  than  the 
value  of  the  land,  to  be  inserted  in  such  agreement,  without  the  knowl- 
edge of  the  plaintiff,  and  by  then  failing  and  refusing  to  provide  such 
maintenance,  whereby  the  plaintiff  was  left  without  a  home  or  means  to 
subsist.  Upon  the  trial,  the  jury  found,  generally,  for  the  plain- 
tiff, and,  specially,  that  such  contract  had  been  honestly  entered  into, 
that  the  defendant  had  always  been  able  and  willing  to  maintain  the 
plaintiff,  and  that  he  had  furnished  such  maintenance  until  the  plaintiff 
had  voluntarily  left  and  declined  to  return  to  the  defendant's  house. 

HeU  that  the  defendant  was  only  bound  to  furnish  such  maintenance  to 
the  plaintiff  at  his  home  on  such  land ; 

Mddf  also,  that,  no  demand  having  been  made  therefor  in  the  complaint, 
the  plaintiff  is  not  entitled  to  have  such  contract  reformed  by  increasing 
the  penalty  of  such  bond ;  and, 

Hddf  that   mental  feebleness,  not  amounting  to  an  absolute  incapacity 
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to  contract,  is  not  sufkient  to  justify  a  readBUon  of  a  contract  lumeitly 
entered  into ;  and,  therefore, 
HeU,  tiiat  the  defendant  ia  entitled  to  a  judgment  in  his  favor,  upon  the 
taoBwen  to  interrogatories,  notwithstanding  the  general  yerdict 

From  the  Hamilton  Circuit  Court* 

D.  Moss  and  T.  J.  Kane^  for  appellant.    * 

W.  GarveTj  J.  S.  Losey  alid  JB.  Oraham,  for  appellee. 

WoBBBN,  J. — ^This  was  an  action  by  the  appellee,  against 
the  appellant. 

The  complaint  was  in  two  paragraphs. 

The  first  alleged  that  on  January  19th,  1870,  the  plain- 
tiff, by  deed  duly  executed,  conveyed  to  the  defendant, 
who  was  the  plaintiff's  grandson,  certain  real  estate  de- 
scribed ;  and  that  the  defendant,  at  the  same  time,  exe- 
cuted to  the  plaintiff  the  following  bond,  viz. : 

'^  State  of  Indiana,  Hamilton  county :  I,  Alfred  Graham, 
acknowledge  myself  bound  to  Sarah  Castor  in  the  sum 
of  five  hundred  dollars.  The  condition  of  the  above  is  as 
follows,  to  wit : 

'*  Whereas  Sarah  Castor  has  conveyed  to  the  said 
Alfred  Graham  the  following  real  estate,  to  wit,"  (descrip- 
tion) ^Hhe  said  Alfred  Graham  does  agree  to  maintain 
the  said  Sarah  Castor,  her  natural  lifetime,  in  a  manner 
suitable  to  her  age  and  condition  in  life,  and  to  be  at  all 
expense  necessary  for  her  comfort  in  life ;  also,  for  medi- 
cal attendance  and  funeral  expenses.  If  ow,  if  the  said 
Alfred  Graham  shall  maintain  the  said  Sarah  Castor  on 
the  aforesaid  real  estate,  as  he  has  agreed  to,  then  this 
obligation  shall  be  void,  else  in  full  force.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  this  19th 
day  of  January,  18T0. 

[Signed]  "Alfred  Graham." 

The  paragraph  alleges,  that,  at  the  time  of  the  execu- 
tion of  the  papers,  the  plaintiff'  was  more  than  ninety 
yBars  old,  and  very  feeble  in  body  and  mind,  and  that  the 
defendant  was  a  young  man,  in  the  vigor  of  manhood. 


MAY  TBBM,  18T7.  561 


QralMBi  V.  G«itor» 


ahrewd  and  avoricioaa;  thajt  ghe  had  aaboujid^  confi- 
dence in  bis  honesty  and  integrity,  and  paid  little  attention 
to  the  reading^  of  the  oontenta  of  the  instramenty  confix 
dently  belieying  that  he  would  do  nothing  to  circumvent 
or  take  advantage  of  her  in  any  manner  whatever,  bat, 
firmly  relying  on  his  agreement  to  provide  for  her,  as 
specked  in  said  bond,  she  executed  tkii  deod  Mid  aceepfted 
the  bond«  That  the  recital  in  the  dto^d^  stating  that  the 
oonBideration  for  the  land  waa  ona  tboo^and  six  hundred 
dollars,  is  untrue,  and  that  there  waSt  in  fftpt,  no  consid- 
eration for  the  land,  except  the  di^endsditV  agreement ; 
that,  at  the  time  of  the  execution  of  tbe  imstranient,  tha 
plaintifl'  did  not  know  that  the  consideration  was  stated 
in  the  deed  to  be  one  thousand  six  hundred  dollars^  nor 
that  the  penalty  in  the  bond  was  but  five  hundred  dollars ; 
that  the  defendant  had  promised  her  to  make  the  penalty 
equal  to  the  value  of  the  land ;  that  sh^  was,  and  is  now,  en- 
tirely blind,  and  did  not  examine  the  contents  of  the  bond, 
but  believed^  at  the  timie  the  deed  and  bond  were  executed, 
that  they  were  in  accordance  with  the  defendant's  previous 
promises ;  that  if  the  instruments  were  read  to  her,  she 
had  no  distinct  or  clear  idea  of  their  contents ;  that  she 
can  not  now  remember  whether  they  were  read  to  her,  or 
not,  previous  to  her  signing  the  deed.  That,  in  pursu- 
ance of  the  contract,  as  the  plaintiff  understood  it,  she 
delivered  the  possession  of  the  lands  to  the  defendant, 
with  whom  she  commenced  to  live,  and  resided  with  him 
until  1873,  when  the  defendant  voluntarily  took  her  away 
from  his  residence  and  carried  her  to  Noblesville,  into  the 
family  of  John  W.  Deeds,  a  distance  of  some  miles,  where 
she  has  ever  since  continued  to  reside,  for  two  reasons : 
first,  because  she  has  been  top  weak  and  feeble  in  health 
to  bear  the  fatigue  of  being  again  removed  back  to  the 
defendant's  residence ;  and,  second,  for  the  more  urgent 
reason,  that  the  defendant  and  his  family  are  totally  in- 
competent and  unable  to  bestow  that  care  and  attention 
Vol.  LV.— 86 
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Upon  her,  which  the  necesBities  of  her  great  age  and 
debility  require.  That  during  the  time  of  the  plaintiff's 
residence  with  the  defendant,  he  violated  his  agreement, 
in  this :  that  she  was  totally  neglected  and  uncared  for  in 
her  most  urgent  and  necessary  wants ;  that  'she  was  not 
comfortably  nor  decently  clad;  that  the  room  provided 
for  her  was* uncomfortably  cold  during  the  winter ;  that  her 
food  was  not  at  all  suitable  to  her  age  and  condition ;  that 
the  family  treated  her  roughly  and  unkindly.  That  not 
only  her  comfort  and  happiness,  but  her  life,  would  be 
endangered,  if  she  were  compelled  to  again  return  and 
stay  with  the  defendant.  That  the  penalty  of  the  bond 
is  not  adequate  to  the  amount  of  damages  she  might  sus- 
tain in  consequence  of  the  defendant's  failure  to  perform 
the  contract  on  his  part,  and  not  one-fourth  of  the  real 
value  of  the  land;  that  the  plaintiff  never  knew  the 
amount  of  the  penalty  of  the  bond,  or  the  terms  of  the 
deed,  until  about  a  week  before  she  employed  an  attorney 
to  commence  this  action.  That  the  defendant  has  had 
the  use  and  rent  of  the  land  ever  since  the  contract,  which 
is  worth  more  than  the  cost  of  boarding,  lod^ng,  cloth- 
ing and  care  bestowed  upon  the  plaintiff  during  that  time. 
Wherefore,  she  prays  that  said  contract,  deed  and  bond 
be  rescinded,  set  aside  and  held  for  naught,  and  for  other 
relief. 

The  second  paragraph  alleged  the  making  of  the  deed 
by  the  plaintiff,  to  the  defendant,  for  the  land,  and  the 
execution  by  the  defendant  of  the  bond,  averring  that 
the  bond  was  the  only  consideration  for  the  land,  and 
that  the  defendant  had  failed  to  comply  with  the  condi- 
tions of  the  bond,  in  this :  that  in  June,  1878,  he  took  the 
plaintiff  to  the  house  of  John  W.  Deeds,  and  left  her 
with  the  family  of  Deeds,  where  she  has  been  ever  since, 
and  has  been  cared  for  by  Deeds  and  his  family.  That 
soon  after  she  went  to  the  house  of  Deeds,  she  contracted 
and  bargained  with  him  that  she  would  pay  him  what- 
ever his  services  were  worth  in  taking  care  of,  boarding 
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and  lodging  her,  and  washing  for  her.  That  his  services 
were  worth  nine  hundred  dollars,  in  thns  providing  for 
her,  from  the  time  she  went  there  to  the  commencement 
of  this  suit.  That  since  she  went  to  the  house  of  Deeds 
she 'has  been  very  feeble  and  helpless,  and  has,  during  all 
that  time,  needed  a  great  deal  of  care  and  attention ;  that 
the  defendant,  though  well  knowing  her  wants  and  neces- 
sities, has  wholly  failed  to  pay  her  any  thing  whatever,  or 
defray  any  part  of  such  expenses ;  that  she  has  no  means 
sufficient  to  pay  for  the  services  thus  rendered  her  by 
Deeds,  and  that  the  defendant  well  knew  her  want  of 
means  or  ability  to  pay  Deeds  for  his  services,  which  were 
worth  forty  dollars  per  month,  amounting  to  nine  hundred 
dollars,  which  sum  is  now  due  him  from  the  plaintiff,  and 
which  she  has  no  means  to  pay.  Wherefore,  she  prays 
judgment  for  one  thousand  dollars,  and  that  the  contract 
be  rescinded,  and  for  other  relief. 

After  demurrers  to  each  paragraph  of  the  complaint 
had  been  overruled,  the  defendant  answered  by  general 
denial,  and  the  cause  was  submitted  to  a  jury  for  trial, 
which  resulted  in  a  general  verdict  for  the  plaintiff,  as 
follows,  viz. : 

"  We,  the  jury,  find  for  the  plaintiff,  that  she  is  entitled 
to  the  land  in  controversy,  and  that  the  defendant  is 
equitably  entitled  to  the  sum  of  five  hundred  dollars." 

The  jury  also  returned  the  following  answers  to  inter* 
rogatories  propounded  to  them  at  the  instance  of  the 
plaintiff,  viz. : 

"Ist.  What  was  the  value  of  the  services  rendered  by 
the  defendant  to  the  plaintiff,  in  caring  for  and  maintain- 
ing her  during  the  time  she  was  in  his  family,  from  the 
execution  of  the  contract,  until  she  left,  in  June,  1878? 

"Answer.     Seven  hundred  and  fifty  dollars. 

"  2d.  What  is  the  value  of  improvements  made  on  the 
lands  in  controversy,  since  the  execution  of  the  contract? 

"  Answer.    Two  hundred  dollars. 
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<^  84.  Whait  »  the  vitlu^  of  the  rent  of  the  lands,  «moe. 
ttie  defendmt  hs^  had  possession  under  the  contract  ? 

^'Answer.    Four  hundred  and  fifty  dollars. 

"  4^.  What  wm  the  eonsideration  paid  by  tbe  dei$^Adr 
apt  for  the  lands  7 

^< Answer.    The  contract. 

^^  5th*  What  maintenanioe  has  tiie  defendant  forniahed 
ijhe  plaintiff  since  June,  1878  ? 

"Answer.    None. 

"  6th.  W^  not  the  only  oonaideration  for  the  land  the 
l^ond  or  agreement  mentioned  in  the  complaint? 

"Anaver.    Yes, 

"  7th«  What  wa0  the  vsjue  of  the  servicea  in  muntein- 
ifig  the  plaintiff'  from  Jun^,  1873^  to  the  present  tame  ? 

'>^swer.    Four  hundred  doUaorSp 

"  8th.  Waa  npt  ^  plaintiff,  at  the  time  of  the  execu- 
tion of  the  contract,  in  ^  very  feeble  Itate  oi  mind  and 
lK)4y? 

"Answw.    Yes. 

"9th.  Waa  not  the  defendant  in  good  health,  men* 
tally  and  physically,  a^d  wa^  he  not  a  man  of  ordjoutfy 
shrewduess,  at  the  time  of  the  execution  of  l^e  eoAtvactf 

"Anawer.    Ye^ 

"  10th.  What  was  the  value  of  the  land  at  the  tima  of 
the  contract? 

"Answer.    Fourteen  huxHired  dollars. 

"  11th.    What  is  the  i^mount  of  the  penaUjy  of  the  bond  ? 

"Answer.    Five  hundred  dollars." 

At  the  instMice  of  the  defendant  the  jury  returned  tixe 
following  answers  to  interrogatories  propounded  by  him : 

<^  1st  Was  not  the  contract,  embracing  the  deed  and 
bond  mentioned  in  the  oomplaipt,  honestly  watered  into 
by  the  parties  thereto  ? 

"tAnawer.    Yes, 

"  2d.  Did  npt  the  defsudant  petfom  the  contract  on 
his  part,  from  the  19th  day  of  January,  1870,  W  some  time 
in  June,  1878? 
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•<AtiBW^r.    Yes. 

^  8d.  Did  not  tlie  defendant  then  take  the  plaintiff  to 
the  resfdence  of  John  W.  Deeds,  mentioned  in  the  com- 
plaint, for  the  purpose  of  making  a  visit)  at  her  own  re^ 
quest,  as  well  as  at  the  request  of  said  Deeds  ? 

"Answer.    Yea. 

"4th.  And  did  not  the  defendant,  ishottly  after  the 
plaintiff  Was  so  taken  to  the  f^sidence  of  said  Deeds,  offer 
to  take  het  baxik  to  his  residence,  for  the  purpose  Of  maitt- 
tttiMng  her  accor£ng  to  the  terms  of  his  contract  ? 

"Answer.    Yes. 

**  &th.  Has  not  the  defendant  always  been  ready,  will- 
ing and  able  to  maintain  the  plaintiff  on  the  premises  she 
conveyed  to  him,  in  pursuance  of  the  terms  of  his  con^^ 
tract? 

"Answer.    Yes.'*  , 

The  defendant  moved  for  judgment  in  hiis  fAvor  on  thi 
answers  to  interrogatories,  notwithstanding  the  general 
verdict,  but  the  motion  was  overruled,  and  he  excepted. 

Pinal  judgment  was  rendered  in  fevor  of  the  plaintiff^ 
ligainst  the  defendant,  setting  ai^ide  the  conveyance  of  the 
land  made  by  the  plaintiff  to  the  defendant,  and  that  the 
defendant  recover  of  the  plaintiff  one  hundred  dollars. 

We  see  no  ground  oia  which  this  judgment  Can  be  maim 
tl^ilied,  or,  indeed,  any  other  judgment  in  feivor  Of  the 
plaintiff,  against  the  defendant.  And  we  are  of  theopinioh 
that  the  defendant  #aB  entitled  to  a  general  judgment  in 
his  favor,  on  the  anewers  of  the  jury  to  interrogatories*, 
notwithstanding  the  general  verdict. 

The  case  may  be  viewed  in  two  aspects ;  as  seeking,  first, 
td  set  aside  the  conveyance  made  by  the  plaintiff  to  the 
defendant ;  and  second,  the  recovery  of  damages  for  th^ 
alleged  breach  by  the  defendant  of  his  contract. 

There  was  no  ground  for  a  rescission  of  the  contract. 
The  jury  found  that  it  was  honestly  entered  into  by  the 
parties,  and  this  excludes  the  idea  that  any  fraud  what- 
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ever  was  practised  by  the  defendant.  We  take  it  that 
fraud  of  any  kind  is  entirely  incompatible  with  honesty. 

The  plaintiff  was  old  and  feeble,  bodily  and  mentally ; 
but  feebleness  of  mind,  unless  it  is  so  great  as  to  take  away 
the  capacity  to  contract  at  all,  which  is  not  alleged  or 
claimed  in  this  case,  is  not,  of  itself,  sufficient  ground  on 
which  to  set  aside  a  contract. 

If  the  penalty  of  the  bond  was  not  as  large  as  the  par- 
ties had  agreed  upon,  it  might  have  been  reformed,  upon 
a  proper  case  made  for  that  purpose;  but  no  case  was 
made  here  for  a  reformation. 

The  answers  of  the  jury  show,  also,  that  the  defendant 
had  not  broken  the  contract  on  his  part,  and,  therefore, 
he  was  not  liable  for  damages.  By  the  terms  of  the  con- 
tract the  defendant  was  bound  to  provide  the  plaintiff 
her  maintenance,  on  the  land  conveyed  by  her  to  him. 
He  was  not  bound  to  furnish  such  maintenance  elsewhere, 
wherever  she  might  choose  to  go  and  take  up  her  abode. 
Now,  the  answers  of  the  jury  show  that  the  defendant 
performed  his  contract,  up  to  the  time  when  the  plaintiff 
went  to  the  house  of  Deeds  on  a  visit,  and  that  he  shortly 
afterwards  offered  to  take  her  home,  for  the  purpose  of 
maintaining  her  according  to  his  contract,  and  that  he  has 
always  been  able,  ready  and  willing  to  maintain  the  plain- 
tiff on  the  land  mentioned,  in  accordance  with  the  terms 
of  his  contract. 

The  answers  of  the  jury  to  the  interrogatories  show 
that  the  defendant  has  not,  in  any  manner,  violated  or 
broken  his  contract. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to 
render  judgment  for  the  defendant 


MAT  TERM,  1877-  567 

Th«  Fittsbuigh,  Cixiciiinati  and  St.  Louis  B.  W.  Go. «.  Ebj. 


Thb  PrrrsBUBGH,  CmcmNATi  and  St.  Louis  R.  W.  Go.  v. 

Eby. 

Baiuload. — Fcfi«e.— Cb^-Gtiord— To  keep  ito  road  "aecurelj  fenced/' 
according  to  the  requirements  of  the  statate,  a  railroad  company  must 
oonatruct  and  keep  in  repair  sofficient  cattle-gnarda,  on  each  side  of 
highways  crossing  its  track. 

8A1IS. — ^If  a  cattle-guard  be  in  such  condition  that  stock  can  pass  over  it, 
from  a  highway,  onto  the  track  of  the  railroad  upon  which  it  is  situated, 
such  road  is  not  "  securely  fenced/'  within  the  meaning  of  the  statute. 

Same. — GUing  Stock, — FaXtart  to  Repair, — If,  by  reason  of  a  railroad  com- 
pany's neglect  to  repair  a  cattlo-guard  accidentally  put  out  of  repair,  of 
which  it  has  had  reasonable  notice,  stock  enter  upon  its  track,  over  such 
cattle-guard,  from  a  highway,  and  are  killed,  such  company  is  liable 
therefor. 

From  the  Grant  Circuit  Court. 

N.  0.  BosSy  for  appellant. 

i2.  W.  Bailey  and  A.  DUtz,  for  appellee. 

Perkins,  C.  J. — Suit  by  appellee,  against  appellant,  to 
recover  the  value  of  a  horse,  killed  by  a  train  of  cars  on 
appellant's  road,  at  a  point  where  it  is  alleged  the  same 
was  not  securely  fenced.  The  complaint  was  in  two  par- 
agraphs ;  the  second  alleged  negligence  in  the  killing,  and 
set  out  the  facts  showing  wherein  the  said  railroad  was 
not  securely  fenced.  Answer  in  general  denial ;  jury  trial ; 
verdict  for  plaintift';  motion  for  a  new  trial  for  the  follow- 
ing reasons : 

1.  The  verdict  of  the  jury  is  contrary  to  law. 

2.  The  verdict  of  the  jury  is  contrary  to  the  evidence. 
8.  The  verdict  is  not  sustained  by  sufficient  evidence. 
The  motion  was  overruled  and  exceptions  reserved.    A 

motion  in  arrest  followed,  on  the  ground  that  the  complaint 
did  not  contain  a  cause  of  action. 

The  motion  was  overruled,  the  ruling  excepted  to,  and 
final  judgment  rendered  for  the  appellee. 

The  complaint  contained  a  cause  of  action. 

The  evidence  is  in  the  record. 
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The  plaintiff,  to  Bustain  the  issues  on  his  part,  intro- 
daoed  the  fic41owing  testimony : 

Jacob  Q.  Kby. — ^*'Am  plaintiff  in  this  suit,  I  live  west 
of  town,  near  the  railroa«i.  I  missed  my  horse  and  looked 
for  him,  but  could  not  find  him.  I  heard  a  train  pass,  and 
went  down  to  the  railroad,  and  found  the  horse  on  the 
railroad,  killed.  It  was  the  15th  day  of  February,  1875, 
in  Grant  county,  Indiana.  I  saw  by  the  tracks  that  the 
horse  had  crossed  right  on  the  cattle  pit.  The  cattle- 
guard  way  was  Bfi  good  as  none,  not  more  than  fifteen 
inches  deep,  from  ties  to  bottom,  when  there  was  no  snow. 
It  was  filled  with  snow.  The  cross-pieces  were  from  six 
to  nine  inches  wide.  The  horse  passed  over  it.  It  was 
full  of  snow,  and  had  been  for  two  weeks.  It  would  be 
hard  for  a  man  to  tell  where  it  wbb.  The  horee  belonged 
to  me,  and  was  worth  eighty  dollars." 

On  cross-examination  the  witness  testified :  ^*  The  horse 
was  thirty  yards  from  the  cattle-guard.  The  marks  showed 
he  wa8  jnsi  at  the  cattle  pit,  on  the  inside,  when  he  w« 
struck,  and  wafl  carried  on  to  where  I  found  him.  The 
marks  were  on  the  road  and  on  the  ties,  all  along  from 
the  cattle  pit  to  where  he  was  lying.  The  cattle  pit  was 
filled  with  snow.  Have  seen  cattle  pass  over  it  when  there 
was  no  snow.  I  had  the  horse  in  the  stable,  and  some 
friends  came  to  my  house,  and  I  turned  the  horse  in  the 
barn-yard.  There  was  a  gate  from  the  yard  to  the  high- 
way, and  the  horse  must  have  got  out  on  the  highway, 
through  it,  and  gone  down  on  the  railroad.  I  dont  know 
how  the  gate  came  open,  nor  who  opened  it. 

It  was  in  evidence  that  some  roads  made  cattle-guards 
with  cross-pieces  bevelled  upwards,  and  some  did  not. 

David  Sliger  testified:  ^^I  heard  the  horse  was  killed. 
I  saw  him  a  day  or  two  after  he  was  killed.  He  was  fif- 
teen or  twenty  steps  east  of  the  cattle-guard.  The  cattle- 
guard  is  in  bad  condition.  I  drove  hogs  over  it  when 
there  was  no  snow.    It  was  filled  with  snow  when  I  saw 
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it,  after  the  horse  was  killed.  The  ties  are  about  five 
inches  apart,  and  six  to  nine  inches  wide  on  the  top.'' 

Cross-examined :    "  The  hogs  went  over  the  cattle  pit." 

George  Sliger  testified :  "  I  saw  the  horse  directly  after 
he  was  killed.  He  was  not  entirely  dead  when  I  got 
there.  He  was  from  twenty-five  to  thirty  yards  from  the 
cattle-guard.  Saw  tracks  where  the  horse  was  struck, 
inside  the  cattle-guard,  in  field.  He  was  dragged  over  the 
ties.  Saw  horse  tracks  inside  the  field.  The  cattle-guard 
was  full  of  snow.  The  guard  was  filled  With  snow,  and 
had  been  so  for  ten  days.  He  was  a  good  &rm  horse,  but 
not  a  salable  horse.  A  common  fkrm  horse ;  think  h^ 
Was  worth  seventy-five  or  eighty  dollars.  There  was  not 
a  recent  snow,  as  the  tracks  in  the  road  were  not  filled.** 

On  cross-examination  the  witness  testified :  "  The  horse 
was  struck  just  at  the  cattle-guard,  and  was  dragged  along 
to  where  he  was  when  found.  The  highway  crosses  the 
railroad  there,  and  the  horse  must  have  been  in  the  high- 
way, and  got  on  or  over  the  cattle-guard,  from  the  highway.** 

Allen  Druckenmiller  testified :  **I  owned  the  horse  killed, 
at  one  time.  I  saw  him  lying  along -side  of  the  track, 
about  twenty-five  yards  from  the  cattle-guard.  The  cat^ 
tie-guard  was  full  of  snow,  at  the  time.  Think  the  hors^ 
was  hit,  ten  or  fifteen  feet  from  the  cattle^guard.  Snow 
had  been  on  the  ground  four  or  five  days,  from  first  snow.** 

John  Brownlee  testified :  "  The  name  of  defendant's 
road  was  Pittsburgh,  Cincinnati  and  St.  Louis  Railway 
Company.*' 

The  defendant,  to  sustain  the  issue  on  her  part,  then 
introduced  the  following  testimony : 

Michael  Marnan  testified :  <*  I  am  working  on  the  rail* 
road  of  the  defendant}  I  pass  on  the  road  eveiy  day,  wad 
Ott  it  the  day  the  horse  was  killed ;  I  saw  the  hair  on  the 
ties,  on  the  west  side  of  the  cattle-guard,  on  the  pubfie 
highway ;  the  cattle  pit  must  be  between  three  and  fou^ 
feet  deep,  below  the  ties,  and  was  in  good  order ;  it  is  now, 
and  was  all  the  time ;  it  is  an  ordinary  cattle  pit ;  the 
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fences  were  in  good  order,  and  sufficient  to  turn  stock ;  I 
pass  over  that  part  of  the  road,  where  the  horse  was  killed, 
every  day." 

On  cross-examination,  the  witness  said :  ^^  The  hair  on 
the  ties  I  saw  was  next  the  highway,  and  the  marks  were 
on  the  ties,  all  along  to  where  the  horse  was  found ;  there 
was  snow  in  the  cattle-guard ;  it  had  been  drifted  some  in 
the  road,  and  was  on  the  ties  over  the  cattle-guard,  bat 
it  was  not  packed  down  so  a  horse  could  walk  over  them 
without  sinking  in  the  snow." 

Daniel  Marnan  testified :  ^^  I  am  section  <  boss '  on  the 
railroad  west  from  Marion ;  I  know  the  cattle-guard  re- 
ferred to ;  it  is  four  feet  deep ;  I  was  at  the  cattle-guard, 
on  the  15th  day  of  February  last;  the  snow  fell  the  day 
before,  and  had  drifted  on  the  ties  and  obscured  the  view 
somewhat ;  there  were  wing  fences  from  the  cattle-guard, 
sufficient  to  turn  stock ;  I  examined  the  place  where  the 
horse  was  struck;  he  was  struck  in  the  highway,  just  at 
the  cattle-guard ;  I  could  see  the  marks  in  the  road,  and 
on  the  ties,  where  he  was  hit." 

On  cross-examination,  the  witness  said :  ^'  It  was  soon 
after  the  horse  was  killed  I  went  there ;  I  went  to  see,  for 
the  purpose  of  knowing  where  he  was  killed ;  it  is  part  of 
my  business  to  look  after  such  things ;  the  cattle-guard 
was  in  good  order ;  there  was  some  snow  in  it,  and  snow 
had  drifted  so  that  a  man  approaching  it  would  not  see  as 
plainly  as  if  no  snow  was  there ;  I  measured  the  cattle- 
guard,  and  it  was  four  feet  deep  and  in  as  good  condition 
as  any  guard  on  the  road,  and  was  such  as  is  usually  made." 

Patrick  Glanin  testified :  "  I  am  working  on  the  road, 
and  have  seen  the  cattle-guard  where  the  horse  was  killed, 
every  day  in  the  week.  It  was  in  good  order.  I  did  not 
examine  the  place  where  the  horse  was  hit.  I  saw  hair 
on  the  ties,  on  the  wagon-road  side  of  the  pit.  The  cattle- 
guard  was  not  filled  with  snow." 

On  cross-examination,  the  witness  testified :  ^^  There 
was  snow  in  the  cattle  pit,  but  it  was  not  filled,  and  there 
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was  three,  feet  space  in  the  pit,  below  the  ties.  I  know, 
because  I  looked  at  it,  and  we  passed  over  it  every  day  in 
our  work.  We  went  out  there,  when  we  heard  the  horse 
was  killed,  to  see  about  it." 

Richard  Criswell  testified :  ^*  I  don't  know  the  horse  of 
Eby's,  that  was  killed.  I  think  I  have  seen  him  hitched 
up  here  in  town." 

L'.  M.  Hiatt  testified :  ^<  I  don't  know  the  horse  that 
was  killed.  I  owned  a  sorrel  horse  called  Mike;  he  was 
poor  when  I  owned  him ;  was  a  good  work  horse." 

Samuel  Blinn :     ^'  I  owned  the  horse  twice,  about  one 
year  before  he  was  killed.    He  was  twelve  or  fourteen' 
years  old.    He  was  run  in  a  'bus  at  Xenia*    I  think  he 
was  worth  sixty-five  or  seventy  dollars." 

The  plaintiff,  in  rebutting,  introduced  Jacob  Q.  Eby,  the 
plaintiff*,  who  testified : 

"  I  made  a  close  examination  as  to  the  place  where  the 
horse  was  struck,  and  there  was  no  hair  on  the  highway 
side  of  the  cattle-guard.  I  was  there  the  day  the  horse 
was  killed,  before  the  section  men  were." 

In  The  IndianapoliSy  etc.^  R.  R.  Co.  v.  Iriahf  26  Ind.  268,  it 
is  decided  that  the  duty  of  placing  suitable  cattle  pits  at  the 
crossings  of  highways,  etc.,  results  from  the  statutory  re- 
quirement that  a  railroad  shall  be  securely  fenced,  to 
relieve  its  owner  from  liability  to  pay  for  animals  killed 
by  its  cars  and  locomotives.  According  to  this  decision, 
such  pits  are  parts  of  the  road  fences.  These  fences,  in- 
cluding the  cattle-guards  or  pits,  must,  as  a  general  rule, 
be  kept  by  the  company  in  a  condition  to  accomplish  the 
purpose  for  which  they  are  constructed.  And  when  they 
are  accidentally  put  out  of  such  condition,  the  company 
will  be  relieved  of  her  liability  for  stock  killed,  for  a  rea- 
sonable time  after  notice  or  knowledge  of  the  change  in 
condition,  to  enable  the  railroad  company  to  restore  them 
to  the  proper  condition.  The  Toledo,  etc.,  R.  W.  Co.  v. 
CoheTij  44  Ind.  444 ;  The  CUvelandy  ete.^  R.  R.  Co.  v.  Broumj 
45  Ind.  90. 


m 
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Tlie  qaeBtion  in  this  case,  then,  is  one  simply  of  fact 
It  is  thifl :  Was  tbe  horse  in  question  killed  by  the  locomo- 
tive and  caw  of  the  appellant,  at  a  point  where  her  road 
was  not  securely  fenced  ?  We  answer  this  question  in  the 
affirmative,  for  the  reason  that  the  cattle-guard,  or  pit,  if 
properly  constructed  at  first,  which  we  do  not  doubt,  waft 
suffered  to  remain  an  unreasonable  length  of  time  in  a 
cotidition  rendering  it  useless,  after  the  company  had 
ftotiee  of  its  condition,  and  before  the  accident  occurred. 

The  jYidgment  is  affirmed,  with  costs. 
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Tracbwbll  27.  Peacock  st  al. 

Plbadino. — (hm)er9im,---Sei'Of.--AUorne^.'-l>€eeden^9  AM8.-^Tb  aooia- 
plaint  hy  the  sole  devisee  of  the  estate  of  a  testator,  against  an  attor* 
nej  at  law,  to  recover,  in  part,  for  moneys  alleged  to  have  been  collected 
hy  the  latter  upon  chores  in  action  so  devised  to  the  plaint!^  and,  in 
party  for  iA  lUleg^  personal  indebtednesB  of  the  defendant  to  the  phdn- 
isff,  the  defeildatti  plebded,  by  way  of  s«t-o£^  an  aUeged  indebtedness  oi 
the  estate  of  such  testator  to  the  defendant,  for  proleMional  services  ren* 
dered  by  him  in  the  settlement  thereof,  but  did  not  all^^e,  either  that 
such  matter  6f  set-otf  had  been  died  as  a  claim  against  such  estate,  or 
that  sodi  ertMe  had  beto  finaUy  settled. 

AM,  on  demiu^r,  that  siick  answer  is  insufidettt 

TBAcncE.'^Demun^  to  Bad  Antwet.—Effeel  Upim  (hmphinif^li  an  insitf* 
ficient  answer  be  pleaded  to  the  whole  of  a  complaint  consisting  of  suA- 
MeM  and  ihsufficlent  ftaragraphs,  A  demurrer  to  such  answer  can  not  be 
so  Carried  lyA«k  as  to  i»itatMli  it  to  the  ilisaffident  par^sgraphs  of  such 
complaint* 

SuPBBKn  GouBT.-~iVtMef00.---Traiti0p. — A  failure  by  a  partj  sqppealing  to 
the  Supreme  G)urt  to  discuss,  in  his  aigument  therein,  an  error  assipied 
by  him,  ill  dtemed  a  waiver  thereof. 

tUiiE^-^EBMUeSMr.-^A  remittitur  below  of  the  excess  of  damages  t^ere  re- 
oevered  so  euxes  the  inding  or  vefdiot  that  an  asrigmftlent,  aaelrtror,  of  tlM 
overruling  ol  a  motion  for  a  new  trial,  based  bpon  alkged  exceBsiwdi 
ages,  is  not  available  on  appeal  to  the  Supreme  Court. 

From  the  Harrison  Circuit  Court. 
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Q.  V.  Sowk,  W.  W.  TuUn,  W.  T.  Jones,  S.  S.  :S^skirk  ^nd 

X  W.  Nicholy  for  appellant 

S.  K.  Wolfe,  S.  M.  Stockslager  aiid  A.  StephmSy  for  ap* 
pellees. 

Bjj>j)his,  J. — Oompkint  by  the  appellees,  against  the  ap- 
pellant, containing  seven  paragraphs.  Ella  Peaooek  had 
been  the  wife  of  Samuel  S.  Keen,  who  died,  and  frowi 
whom  she  took  by  devise  his.  entire  estate.  &h^  aSbe?- 
wards  intermarried  with  Simeon  Peacock.  The  first,  see*- 
ond  and  third  paragraphs  of  the  complaint  cluurge  that 
certain  choses  in  action,  belonging  to  the  said  EUa,  which 
she  took  under  the  devise,  came  to  the  bs^nds  of  tiiie  ap- 
pelltmt,  as  an  attorney,  for  QoUectaon,  and  which  he  col- 
lected and  converted  to  hia  own  use.  The  fourth  para- 
graph is  founded  upon  a  judgment  rendered  by  a  joatice 
of  the  peace,  {^gainst  the  appellant,  and  in  favor  of  Ella 
Peacock.  The  fifth  paragraph  counts  upon  a  similar 
judgment.  The  sixt^  paragraph  is  brought  to  recover 
interest  on  said  two  judgments,  at  the  rate  oi  ten  per 
cent.,  which  it  is  alleged  the  appellant  proposed  to  pay, 
in  writing,  by  a  letter,  for  the  forbearance  of  the  collec- 
tion of  said  judgments,  which  proposition  Ella  accepted, 
and  forbore  the  collection  accordingly.  The  seventh  par- 
agraph is  in  the  usual  form  of  a  common  count  for  money 
had  and  received. 

The  appellant  answered  the  several  paragraphs  of  Hxe 
complaint  separately,  and  filed  a  fourth  paragraph  to  l^e 
whole  complaint,  by  way  of  set-off,  as  follows : 

<<  That  when  this  action  was  commenced,  the  estate  of 
the  said  Samuel  H.  Keen,  deceased,  as  whose  legatee  the 
plaintiff  Ella  Peacock  sues  in  this  action,  was,  and  still 
is,  indebted  to  the  defendant  ■  in  the  sum  of  five  hundred 
dollars,  for  work  apd  labor  done,  and  care,  skill  and  ser- 
vices rendered,  by  the  defendant  as  aii  attorney  at  law,  in 
the  administration  and  settlement  of  said  decedent's  es- 
tate, the  particulars  of  which,"  etc.,  are  set  forth  in  a  spe- 
cific account. 
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Paragraph  fifth  is  a  similar  answer  to  the  whole  com- 
plaint, alleging  the  indebtedness  against  Ella  Peacock,  in- 
stead of  against  the  estate  of  Keen. 

The  fourth  paragraph  of  the  complaint  was  amended, 
and  a  demurrer  to  it,  alleging  as  ground  the  insufficiency  of 
facts,  was  overruled,  and  exceptions  reserved.  It  was  then 
answered.  Replies  were  filed,  issues  joined,  trial  by  the 
court  had,  and  a  finding  for  the  appellees.  Motion  for  a 
new  trial.     Causes  filed : 

1.  Excessive  damages; 

2.  Insufficient  evidence ; 
8.    Surprise;  and, 

4.    Newly-discovered  evidence. 

Motion  overruled ;  exceptions ;  judgment ;  appeal. 

The  assignments  of  error  in  this  court  are : 

let.  Sustaining  plaintiffs'  demurrer  to  the  fourth  para- 
graph of  defendant's  answer; 

2d.  Refusing  to  strike  out  the  third,  fifth  and  eighth 
paragraphs  of  plaintifis'  reply ; 

3d.  Refusing  to  sustain  defendant's  motion  to  suppress 
the  depositions  of  0.  B.  Gamer,  James  S.  Sheppard  and 
A.C.  Pox; 

4th.  Overruling  defendant's  demurrer  to  the  fourth 
paragraph  of  plaintiffs'  complaint ; 

5th.  Overruling  defendant's  demurrer  to  the  second, 
sixth  and  tenth  paragraphs  of  plaintiffs'  reply ;  and, 

6th.    Overruling  the  defendant's  motion  for  a  new  trial. 

We  will  examine  the  alleged  errors  in  the  order  they 
are  assigned.  We  think  the  court  properly  sustained  the 
demurrer  to  the  fourth  paragraph  of  defendant's  answer. 
It  sets  up  an  indebtedness  against  the  estate  of  Keen, 
which  arose  after  his  death.  A  dead  man  can  not  make 
a  contract,  either  express  or  implied.  The  debt  might  be 
payable  out  of  the  assets  of  his  estate,  but  the  decedent 
could  not  be  the  debtor.  The  appellant  should  show  that 
he  had  filed  his  claim,  or  that  the  estate  had  been  finally 
settled. 
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But  the  appellant  insists  that  the  first  and  sixth  par- 
agraphs of  the  complaint  are  insufficient,  for  the  want 
of  facts  alleged,  and  that  although  the  fourth  paragraph 
of  answer  may  be  held  insufficient,  yet  the  demurrer  should 
be  carried  back  through  the  record,  and  the  complaint 
held  insufficient  also.  The  fourth  paragraph  of  answer 
was  pleaded  to  the  whole  complaint,  and  if  the  demurrer 
is  carried  back,  it  must  also  go  to  the  whole  complaint. 
The  demurrer,  by  passing  through  the  answer,  can  not 
become  any  more  specific  than  if  it  had  been  aimed  di- 
rectly at  Uie  complaint;  and  several  paragraphs  of  the 
complaint  being  sufficient,  the  demurrer,  if  aimed  directly 
at  the  entire  complaint,  should  have  been  overruled  for  that 
reason.  It  was  therefore  properly  overruled  to  the  com- 
plaint. If  the  fourth  paragraph  of  the  answer  had  been 
pleaded  to  an  insufficient  complaint,  generally,  or  solely  to 
an  insufficient  paragraph  of  a  complaint,  doubtless  the 
question  discussed  by  the  appellants  would  have  been 
properly  raised,  and,  perhaps,  their  views  sustained ;  but, 
as  the  record  presents  it,  the  court  has  committed  no  error 
in  not  carrying  back  the  demurrer  and  sustaining  it  to 
the  complaint. 

The  appellant,  very  commendably,  abandons  the  second 
and  third  assignments  of  error.  If  they  existed  below, 
no  ground  was  laid  in  the  record  to  bring  them  here.  He 
admits  the  amended  fourth  paragraph  of  complaint  to  be 
good,  and  abandons  the  fourth  assignment  of  error,  also. 
He  also  admits  that  the  second,  sixth  and  tenth  paragraphs 
of  reply,  which  were  demurred  to,  are  sufficient,  and  no 
further  insists  upon  the  fifth  assignment  of  error.  The 
only  remaining  assignment  of  error  to  be  considered  is 
the  sixth,  overruling  the  motion  for  a  new  trial.  The 
third  and  fourth  causes  assigned  for  a  new  trial,  if  they 
ever  existed,  were  healed  below  by  a  remittitur.  The  first 
and  second  causes  depend  upon  the  evidence.  The  ap- 
pellees insist  that  the  bill  of  exceptions  is  not  properly  in 
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the  record,  aud  that  if  it  waa,  it  shows  upon  its  £^ce  that 
it  does  Bot  contain  all  the  evidence  given  in  the  case.  We 
have  not  nicely  considered  these  questions,  as  the  appel- 
lant's counsel  did  not  "  deem  it  necessary  to  examine  the 
questions  arising  upon  overruling  the  motion  for  a  new 
trial,"  and  has,  indeed,  virtually  waived  the  sixth  assign- 
ment of  error.  We  have  therefore  not  considered  the 
evidence,  as  to*  its  sufficiency  to  sustain  the  verdict  or  the 
amount  of  damages  assessed. 
The  judgment  is  affirmed,  with  costs. 


Thb  Crrr  of  Pbru  bt  al.  t;.  Bbarss  bt  al. 


I  hb    570 
[143    345 

55^76 
1 150    574 
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the  proyiflionB  of  sections  85  and  86  (1  B.  a  1876,  p.  311)  of  the  act 
of  March  14th,  1867,  proyiding  "  for  the  inoorporation  of  ciUes,"  etc.,  the 
common  oouncU  of  &  cily  ^as  AM  its  petition  with  the  proper  coonty^ 
board,  asking  that  certain  described  lands,  not  platted,  lying  contignous 
to  snch  city,  be  annexed  theretoi  to  which  it  is  averred  that  the  owner 
will  not  consent,  such  board  has  no  power  to  order  the  annexation  of  a 
part,  only,  of  such  lands,  but  must  grant  or  refuse  the  prayer  of  such 
petition  as  a  whole. 

SAMMj^ParHal  AfmwaHim  V<M, — AppwL — An  order  oi  sueh  coaaty  boavd, 
annexing  to  such  city  part,  only,  of  such  lands,  is  inoperatiye  and  void, 
but  is  one  from  which  no  appeal  is  authorized  by  law. 

Same. — Ibx. — Ii^vnetUm, — ^Where  a  city  has  assessed  a  tax  for  municipal 
purposes  upoa  lands  so  annexed,  its  ooUectlon  may  beenjoined  and  mth 
assessment  caneelledi  in  <n  action  lihefefor  by  the  owner. 

From  the  Miami  Cfircuit  Court. 

X  M.  Brown  and  N.  0.  Ross^  for  appelUnts. 
B.  P.  Effinger  and  L.  WalkeTy  for  appellees. 

HowK,  J. — In  this  action,  the  appdilees  were  the  plain- 
tiffsy  and  the  appellants  were  the  defendaplA,  iji  the  coort 
helow. 
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In  their  complaint  the  appellees  alleged,  in  Bnbetance, 
that  the  appellees  Daniel  R.  Bearss,  James  N.  Tyner  and 
John  H.  Jack  were  citizens  and  property  holders  of  Pern 
township,  in  Miami  county,  Indiana;  that  the  appellee 
The  Howe  Machine  Company  was  a  corporation  organ* 
ized  under  the  laws  of  Connecticut,  and  doing  business  in 
this  State,  under  the  laws  thereof;  and  that  the  appellee 
The  Indiana  Manufacturing  Company  was  a  corporation 
organized  under  the  laws  of,  and  doing  business  in,  this 
State ;  that  each  of  the  appellees  was  the  owner  in  fee- 
simple  of  a  separate  parcel  of  real  estate  in  Peru  township, 
in  said  Miami  county,  particularly  and  separately  describ- 
ing the  parcel  or  parcels  owned  by  each  of  the  said 
appellees ;  and  the  appellees  alleged,  that  there  were  many 
other  owners  of  real  estate  in  said  Peru  township,  who 
were  affected  by  the  subject-matter  of  this  controversy, 
who  were  too  numerous  to  be  joined  as  parties  plaintiffs 
in  this  action,  but  on  whose  behalf,  as  well  as  that  of  the 
appellees,  the  complaint  in  this  action  was  filed ;  that  at 
the  December  term,  1878,  of  the  board  of  commissioners 
of  said  Miami  county,  the  appellant  The  City  of  Peru  filed 
a  petition  addressed  to  said  board,  for  the  annexation  to 
said  city  of  certain  lands  adjoining  said  city,  including 
the  lands  of  the  appellees,  severally,  particularly  described 
in  said  complaint,  so  as  to  include  the  large  and  valuable 
factory  buildings  thereon  situated,  as  well  as  the  lands 
of  other  citizens  of  said  Peru  township,  a  full  description 
of  which  lands,  so  sought  to  be  annexed  to  said  city,  ap- 
peared in  said  petition,  which  was  a  part  of  the  record 
of  said  board  of  commissioners,  a  full  copy  of  which 
record,  so  far  as  the  same  related  to  said  attempted  an- 
nexation, was  filed  with  and  made  part  of  said  complaint. 
And  the  appellees  said,  that  the  said  board  of  commis- 
sioners did  not  grant  the  prayer  of  said  petition,  by 
the  annexation  of  the  lands  described  in  the  petition  and 
notice,  as  set  out  in  said  record ;  but  that  the  said  board 
Vol.  LV.— S7 
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Uftlawfolly,  and  without  any  proper  notioa  or  petition  there- 
for, but  on  the  petition  for  and  notice  of  the  annexation^ 
of  a  larger  quantity  of  land,  as  appeared  in  said  record^ 
made  an  order  for  the  annexation  to  said  city  of  a  part 
only  of  the  lands^  described  in  said  petition  and  notice^ 
incladingthe  lands  of  the  i^pellees,  particularly  described 
in  said  complaint,  and  the  lands  of  many  other  citizens- 
of  said  toirnship,  a  copy  of  which  order  and  description 
of  liie  territory  so  unlawfully  ordered  to  be  annexed  to- 
said  city  appeared  in  said  record,  a  copy  of  which  waa 
filed  as  aforesaid  with,  and  made  apart  of,  aaid  com*- 
plaint. 

And  the  appellees  further  alleged,  that  after*  the  mafc- 
iag  of  said  order,  the  said  City  of  Pera,  by  its  proper 
offioersi  but  wrongfully  and  ualawfnlly,  caused  to  be 
entered  upon  its  duplicate  for  municipal  taxation,  the 
lands,  included  in  said  pretended  annexation,  and  the  per* 
sonal  property  held  and  owned  within  said  limits ;  that 
there  were  so  wr(»ngfully  assessed^  against  each  of  the  appel-^ 
lees,  taxes  for  the  year  1874,  the  specific  sum  against  each 
appellee  being^set  out  in  said  complaint^  as  well  as  taxes 
in  various  amounts  against  all  the  owners  of  lands  in- 
cluded in  said  pretended  annexation ;  that  the  appellant. 
The  City  of  Peru  was  engaged^  by  her  officers,  in  assess- 
ing the  lands  and  other  property  of  the  appellees  and 
others  in  the  said  territory,  for  the  year  1876,  for  the  pnr« 
poses  of  nsiufliioipal  taxation,  and  had  levied  a  tax  upon 
the  same,  and  claimed  and  asserted  the  power  and  right, 
to  levy  and  collect  such  tallies,  by  virtue  of  the- said  order 
of  said  boaixl  of  commissionera ;  that  the  appellant  The 
City  of  Peru^  by  ilia  oo^appBUant,  James  G.  Ooldsmith,  the- 
treasurer  of  said  city,  was  about  to  levy  upon  the  property 
of  l^e  appellees,  to  satisfy  said  illegal  taxes  for  tiie  year 
1874;  that  the  aets  of  said  city  in  the  premises  have  cast 
aeLoud  upon  the  title  of  the  appellees- and  others  to  their 
eaftd  lands,  and  impaired  and  diminidbed  their  value,  and 
disturbed  them  in  the  quiet  enjoyment  of  the  same ;  and 
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that  nulesB  an  order  of  tbe  court  below  wae  made,  re- 
straining the  i^pellants  fix>in  making  such  levy  and 
aaserting  such  pretended  right  of  taxation,  the  appellee*' 
and  others  would  be  obliged  to  resort  to  protracted,  vexa- 
tious and  expensive  litigation  to  protect  their  rights  in 
said  property,  and  would  suffer  great  and  irreparable  loss 
and  damage  in  the  preamses. 

Wherefore,  the  appellees  prayed  tor  a  temporary  re* 
straining  order,  and,  upon  the  final  hearing,  for  a  perpet- 
ual ii\junction  against  the  appellants'  levying  or  collecting 
any  pretended  tax,,  under  or  by  virtue  of  any  supposed  or 
pretended  right,  given  by  said  order  of  said  board  of 
commissioners,  and  for  all  other- proper  and*  just  relief. 

Appellees'  complaint  was  duly  verified,  and  the  under* 
taking  required'  by  law  was  therewith  filed;  A  fhll  copy 
of  all  the  annexation  proceedii^  mentioned  in  said  com- 
plaint, is  in  the  record;  but,  for  reasons  which  will  here- 
after appear,  we  need  not  now  set  out  any  abstract  or 
summary  of  any  of  these  proceedings. 

The  appellants  demurred  to  appelleei^  complaint,  for 
the  want  of  sufficient  fiaots  ther^  to  constitute  a  cause 
of  action,  or  to  entitle  the  appellees  to  the  relief  prayed 
for,  or  to  entitle  them  to  any  reliefl  This  demurrer  was: 
overruled  by  the  court  below,  and  to  this  decision  the  ap- 
pellants excepted.  And  the  appellants  failing  and  refus- 
ing to  plead  further,  a  judgment  or  decree,  pro  eonfesso^ 
was  entered  by  the  court  below,  in  £ftvor  of  the  appellees- 
and  against  the  appellants,  for  a  perpetual  injunction,  as 
prayed  for  in  appellees'  complaint. 

In  this  court,  the  only  alleged  error  assigned  by  the 
appellants  is  this :  That  the  oourt  below  erred  in  over- 
ruling ike  appellants'  demurrer  to  the  appellees'  comr 
plaint. 

In  their  brief  of  this  cause,  in  this  court,  appellees' 
counsel  have,  as  we  understand  them,  limited  the  que»< 
tions,  presented  by  the  record,  to  a  single  inquiry.  They 
say,  in  their  brief: 
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"  The  City  of  Peru  took  the  necessary  steps,  as  provided 
in  said  section  85,"  (of  the  general  law  for  the  inoorpora* 
tion  of  cities,  approved  March  14th,  1867,)  ^^for  the  an- 
nexation of  a  very  considerable  quantity  of  territory, 
contiguous  to  its  boundaries.  It  entered  the  necessary 
resolution  upon  its  records.  It  filed  a  proper  petition 
before  the  board  of  commissioners,  setting  forth  the 
reasons  for  such  annexation ;  and  it  presented  an  accurate 
description,  by  metes  and  bounds,  accompanied  with  a 
plat  of  the  territory  proposed  to  be  annexed.  It  also 
gave  the  proper  notice  by  publication,  describing  said 
territory.*' 

Prom  the  foregoing  extract  from  their  brief,  it  will  be 
seen  that  the  appellees  frankly  concede  that  the  appellant 
The  City  of  Peru  fully  complied  with  all  the  requirements 
of  the  law,  for  the  annexation  of  all  the  territory  de- 
scribed in  its  petition.  But  the  board  of  commissioners 
of  Miami  county,  to  whom  said  petition  was  addressed, 
upon  the  hearing  of  sud  petition,  made  an  order  for  the 
annexation  to  said  City  of  Peru  of  a  part,  only,  particu- 
larly described  by  metes  and  bounds,  of  the  territory 
described  in  said  petition,  and  denying  the  prayer  of  said 
petition  for  the  annexation  of  the  residue  of  the  territory 
described  therein. 

Upon  this  action  of  the  board  of  commissioners  upon 
said  petition,  the  questions  arise, — and  these  are  the  only 
important  questions  in  this  case, — ^was  the  said  order  of 
annexation,  so  made  by  said  board,  valid,  legal  and 
operative?  or  was  said  order,  so  made,  absolutely  null 
and  void  f 

The  proceedings  before  the  board  of  commissioners  of 
Miami  county,  mentioned  in  appellees'  complaint,  were 
begun  under  and  pursuant  to  the  provisions  of  parts  of 
sections  85  and  86  of  the  general  law  of  this  State  for  the 
incorporation  of  cities,  approved  March  14th,  1876.  We 
0et  out  BO  much  of  each  of  these  sections  as  can  possibly 
have  any  connection  with  said  proceedings. 
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"  See.  86.  *  *  *  If  any  city  shall  desire  to  annex 
contiguous  territory  not  laid  ofi*  in  lots,  and  to  the  an- 
nexation of  which  the  owner  will  not  consent,  the  common 
council  shall  present  to  the  board  of  county  commissioners 
a  petition  setting  forth  the  reasons  of  such  annexation, 
and,  at  the  same  time,  present  to  such  board  an  accurate 
description,  by  metes  and  bounds,  accompanied  with  a 
plat  of  the  lands  or  territory  proposed  or  desired  to  be 
annexed  to  such  city.  The  common  council  shall  give 
thirty  days'  notice,  by  publication  in  some  newspaper  of 
the  city,  of  the  intended  petition,  describing  in  such  notice 
the  territory  sought  to  be  annexed. 

*^  Sec.  86.  The  board  of  county  commissioners,  upon 
the  reception  of  such  petition,  shall  consider  the  same, 
and  shall  hear  the  testimony  offered  for  x>t  against  such 
annexation,  and  if,  after  inspection  of  the  map  and  of  the 
proceedings  had  in  the  case,  such  board  is  of  the  opinion 
that  the  prayer  of  the  petition  should  be  granted,  it  shall 
cause  an  entry  to  be  made  in  the  order  book,  specifying 
the  territory  annexed,  with  the  boundaries  of  the  same, 
according  to  the  survey,  and  they  shall  cause  an  attested 
copy  of  entry  to  be  filed  with  the  recorder  of  such  county, 
which  shall  be  duly  recorded  in  his  office,  and  which  shall 
be  conclusive  evidence  of  such  annexation  in  all  courts  in 
this  State.         *         ******        */> 

The  foregoing  parts  of  sections  contain  all  the  legisla- 
tion of  this  *  State,  on  the  subject  of  the  annexation  to 
cities,  incorporated  under  the  general  law  for  the  incor- 
poration of  cities,  of  territory  contiguous  thereto,  where 
the  owner  or  owners  of  such  territory  will  not  consent  to 
such  annexation.  All  the  authority  for  the  institution 
of  such  proceedings  by  such  cities  is  to  be  found  in  the 
said  part  of  said  section  86.  And  all  the  power  conferred 
on  the  board  of  commissioners,  to  hear  and  determine 
such  proceedings,  is  to  be  found  in  the  said  part  of  said 
section  86.  In  other  words,  the  entire  proceedings  for 
the  annexation  of  contiguous  territory  to  incorporated 
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cities  are  statutory  proceedings ;  and  to  make  them  opera- 
tive and  give  them  validity ,  it  is  essentially  necessary  that 
all  the  proceedings  should  be  in  strict  conformity  with  the 
provisions  and  requirements  of  the  statute.  And  this  is 
true,  as  well  in  regard  to  the  proceedings  and  decision  of 
•the  board  of  commissioners,  as  in  regard  to  the  prelim- 
inary proceedings  of  the  city. 

In  such  a  proceeding  by  a  city,  for  the  annexation  4xf 
contiguous  territory,  against  the  consent  of  the  owneis, 
Ihe  board  of  commissioners  before  which  such  proceed- 
ing is  instituted  and  had,  upon  the  reception  of  the  city^s 
petition  and  the  hearing  had  thereon,  may  lawfully  do 
just  what  section  86,  before  cited,  has  authorized  and 
directed  said  board  to  do  in  such  cases,  and  nothing  more 
•or  different  therelrom.  From  a  close  examination  and 
•analysis  of  the  language  used  in  and  cited  from  said  sec- 
rtions  85  and  86,  it  seems  to  us  that  the  action  of  the  board 
:of  commissioners,  provided  for  in  section  86,  is  entirely 
dependent  upon  the  action  of  the  city,  as  provided  for  in 
•said  section  85,  and  is  limited  strictly  to  the  granting  or 
denying  of  the  prayer  of  the  city's  petition.  The  boavd 
of  commissioners  is  not  authorized  by  law  to  grant  a  part, 
and  deny  a  part,  of  the  clip's  petition.  K  the  ^^  board  is 
«of  the  opinion  that  the  prayer  of  the  petition  should  be 
granted,"  then  it  shall  make  the  order  for  the  annexation, 
if  the  legislature  had  intended  thot  the  board  of  com- 
missioners should  have  the  power  to  grant  the  pnayor 
of  the  city's  petition,  in  part,  in  such  manner  as  to  au- 
thorize the  board  to  annex  to  the  city  such  part  only  of 
the  territory  described  in  the  petition,  as  to  tiie  board 
might  seem  right  and  proper,  and  to  deny  the  prayer  of 
the  petition  as  to  the  residue  of  such  territory,  then  the 
language  of  the  statute  would  have  been  very  different 
^ifrom  what  it  is  now.  It  seems  to  us  that  it  was  intended  to 
-provide,  by  Hie  legislation  we  have  cited,  that  city  bounda- 
iries  might  be  extended,  in  the  mode  prescribed,  to  include 
contiguous  territory,  when  the  common  council  of  the  cily 


MAY  TEBM,  1877.  ABB 

TheGU/of  Peru  4<  at «.  Bmdm»  «<  of.  ' 

.and  the  board  of  commiBaioneie  of  the  county,  with  the 
prqpier  and  necessary  formalities  jpequired  by  the  law,  con- 
curred in  the  proposed  extension,  but  not  otherwise.  In  the 
4$lM3e^at  bar,  the  action  of  .the  board  of  commiflsionerB  upon 
the  petition  of  The  City  of  Peru,  in  the  annexation  of  a 
part  only  of  the  territory  described  therein,  was  noj;  in 
harmony  with,  nor  pursuant  to,  the  city's  action  and  peti- 
tion. It  can  not  be  said,  ^nth  any  degree  of  accuracy, 
that  the  board  of  commissioners  granted  the  prayer  of 
said  petition ;  and  it  was  only  upon  the  granting  of  the 
prayer  of  the  petition,  Idiat  the  boavd  was  authorized  to 
make  any  order  for  the  annexation  of  territory.  And 
ishe  order  of  the  board,  in  this  case,  for  the  annexation  to 
The  City  of  Peru  of  a  part  only  of  the  territory  described 
in  the  city's  petition,  was  wholly  unauihoriaed  by  l*w, 
-and  was  therefore  inoperative  and  void. 

In  such  a  proceeding  as  the  one  we  are  considering,  the 
law  makes  no  provision  for  any  appeal  from  any  decision 
of  the  board  of  commissioners,  however  ervoneous  it  may 
have  been,  to  any  other  tribunal.  It  follows,  therefore, 
that  whenever  a  wrong  decision  is  made  by  the  board,  in 
such  a  proceeding  as  this,  the  parties  aggrieved  thereby 
are  without  any  adequate  remedy,  except  such  as  may  be 
4ifforded  by  an  action  like  the  one  now  before  us.  Th^ 
property  of  the  appellees,  described  in  their  complaint, 
was  not  lawfully  within  the  corporate  limits  of  The  Citjr 
of  Peru,  and  therefore  was  not  aubjeot  to  taxation  by  said 
city  &>r  municipal  purposes.  The  corporate  authorities 
•«f  said  City  of  Peru  had,  however,  assessed  the  said  prop- 
erty of  the  appellees  for  such  taxation,  and  claimed  and 
asserted  the  right  to  reassess  the  same  property,  for  such 
taxation,  for  the  years  succeeding,  and  to  levy  and  collect 
l^e  taxes  assessed  and  to  be  assessed  thereon.  In  their 
complaint  the  appellees  stated  and  set  forth  all  the  matters 
of  fact  we  have  been  considering ;  and,  in  our  opinion, 
the  facts  so  stated  were  sufficient  to  constitute  a  cause  of 
action,  and  to  entitle  the  appellees  to  the  relief  prayed 
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for  in  said  complaint.  There  was  no  error  in  the  decision 
of  the  court  below,  overruling  appellant's  demurrer  to 
said  complaint. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellants. 


»  Mj  Wilson  v.  Vancb,  Adm'b,  bt  al. 

130   BOP  '  ^ 

55    584i 

1^ 47  pLEADoro. — Former  AdjiiduxUion. — Anmoer. — Copy  <^  Judgment. — ^To  a  oom- 

j^   ^1  plaint  by  the  surviving  partner,  against  the  estate  of  his  deoeaaed  formar 

l<0  228  partner,  for  settlement  of  specified  items  of  the  partnership  business,  the 

55  584  defendant  answered  former  adjudication,  attaching  to  his  answer  a  tnai- 

■  script  of  the  pleadings,  proceedings  and  judgment  in  a  former  action  be- 

,158  aoal  tween  the  same  parties,  in  the  common  pleas  court,  and  averring  that 

"55     ^  the  matters  adjudicated  in  the  former  action  were  the  same  as  those  all^;ed 

1^^     4g  in  the  latter,  and  had  been  fully  and  finally  adjudicated  by  such  court 

HMf  on  demurrer,  that  such  answer  is  sufficient 

Heldf  also,  that  the  transcript  attached  to  anch  answer  is  not  a  "  written 
instrument "  within  the  meaniug  of  that  term  as  used  in  section  78  of 
the  practice  act,  is  no  part  of  such  answer,  and  can  not  be  looked  to  in 
determining  whether  the  items  set  out  therein  are  the  same  as  those  speci- 
fied in  the  complaint 
Afpeai«. — Sfipreme  Qmrl, — Superior  Ckmrt — An  appeal  to  the  Sapreme 
Court,  from  the  superior  court,  lies  only  from  judgments  or  orders  of  the 
latter  court  rendered  at  general  term. 
Same. — PraeHoe, — JPUUion  for  BeKearing, — Where  the  decision  of  a  cause 
may  be  placed  upon  proper  grounds,  and  is  right-,  a  mere  erroneous  reascm 
therefor,  assigned  in  the  opinion,  is  not  sufficient  ground  for  a  rehearing. 
pRAcncB. — Superior  Court. — Supreme  OourL — ^Error  of  the  superior  court,  «t 
special  term,  must  be  assigned  in  such  court,  at  general  term,  or  it  can 
not  be  considered  by  the  Supreme  Court  on  appeal. 
Bams. — Oireuit  Court — An  alleged  erroneous  ruling  of  the  circuit  court, 
made  during  the  pendency  therein  of  a  cause  afterwards  transferred  by 
change  of  venue  to  the  superior  court,  must  be  assigned  as  error,  in  the 
latter  court,  at  general  term,  or  it  can  not  be  considered  by  the  Supreme 
Court  on  appeal. 

t 

From  the  Marion  Superior  C!ourt. 
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J.  E.  McDonaUy  J.  M.  Butler^  F.  B.  McDonald  and  (?. 
(7.  ButUty  for  appellant. 

8.  Glaypooly  J.  L.  MUcheUj  S.  C.  Newcomb  and  W.  A. 
KetckaMy  for  appellees. 

WoRDBN,  C.  J, — This  Vas  an  action  by  the  appellant, 
against  the  appellees. 

The  complaint  consisted  of  five  paragraphs,  the  first 
four  of  which  were  struck  out  by  the  consent  of  the  par- 
ties. 

The  defendants  answered  the  fifth  paragraph,  and  the 
plaintiff  demurred  to  the  seventh  paragraph  of  the  an- 
swer, for  want  of  sufilcient  facts,  but  the  demurrer  was 
overruled,  and  the  plaintiff  excepted. 

The  plaintiff  declining  to  reply  to  the  seventh  para- 
graph of  the  answer,  judgment  was  rendered  for  the  de- 
fendants. 

The  ruling  on  the  demurrer  to  the  seventh  paragraph 
of  the  answer  presents  the  only  question  involved  here. 

The  fifth  paragraph  of  the  complaint  alleged,  in  sub- 
stance, that  the  plaintiff  and  Lawrence  M.  Vance,  the  de- 
fendants' decedent,  in  the  years  1852  to  1865,  inclusive,  were 
partners  in  the  business  of  building  and  constructing  the 
Lawrenceburgh  and  Upper  Mississippi  Railroad;  that 
Vance  was  the  book-keeper  and  cashier  of  the  firm,  and, 
as  such  cashier,  received  of  the  firm  assets  six  hundred 
thousand  dollars,  and  paid  out  upon  the  firm  indebtedness 
two  hundred  thousand  dollars ;  that  for  the  balance  of  the 
firm  assets  said  Vance  never  accounted  to  the  firm  or  to 
the  plaintiff,  and  that  the  plaintiff  never  received  any  of 
the  assets  whatever. 

That  the  plaintiff  superintended  the  construction  of  the 
work,  and  depended  solely  upon  Vance  for  the  transac- 
tion of  the  financial  business  of  the  firm.  That  the  part- 
nership accounts  and  transactions  were  never  settled  by 
the  parties  between  themselves,  though  the  plaintiff*  often 
demanded  of  Vance  a  ftill  settlement  thereof,  but  the  latter 


;686  SUPREME  C0D3CT  OF  INDIANA. 


WiImq  «.  Vanee,  Adm'r,  «e «/. 


tram  time  to  time  deferred  the  «aoie  until  Mb  deatli,  in 
1863.  The  firm  owed  no  debts^  nor  was  any  tiling  due 
the  firm,  Yanee  havmg  collected  up  all  ite  duee*  The 
paragraph  sets  out  a  list  of  assets  iiUegad  io  have  been 
received  by  Vance,  and  charg.es*hini  with  fraud  in  several 
respects,  and  prays  for  a  full  aud  fijial  settlement  of  the 
accounts,  and  for  a  judgment  for  one  hundred  thousand 
dollars  and  other  proper  relief. 

The  seventh  paragraph  of  the  answer  was  as  follows: 
''7th.  Further  answering,  the  defendants  say^  Chat 
heretofore,  to  wit,  on  the  22d  day  of  January,  1864,  said 
plaintiff  filed  in  the  office  of  the  clerk  of  the  <court  of 
common  pleas  of  Marion  county,  Indiana,  his  certain 
claim  or  complaint,  iu  writing,  against  Samuel  C.  Vance, 
administrator  of  the  estate  of  Lawxence  M.  Vance,  de- 
ceased, being  the  same  Vance  mentioned  in  the  complaint 
herein,  alleging,  inter  alia,  that  he  and  said  decedent  were 
partners  in  the  lifetime  of  the  latter  in  the  business  of 
constructing  a  railroad  between  the  town  of  Lawrence- 
burgh,  in  the  county  of  Dearboiro,  Indiana,  and  the  city 
of  Indianapolis,  in  the  same  State,  which  railroad  and 
partnership  business  are  the  identical  ones  mentioned  in 
the  complaint  herein,  and  not  other;  that  said  partners 
Iiad  never  settled  said  business,  and  praying  that  an  ae- 
jcount  might  be  taken  of  said  partnership  transactions  by 
said  court,  and  that  the  same  might  be  settled  by  said 
court,  and  asking  judgment  against  said  estate  in  the  sum 
of  twenty-five  thousand  dollars^  and  such  proceeding 
were  had  thereunder  that-  afterwards,  to  wit,  on  the  7th 
day  of  February,  1867,  being  the  fourth  judicial  day  of 
the  February  term  of  said  court  for  the  year  1867,  said 
court  found  in  favor  of  the  plaintiff  in  said  cause,  and  as- 
sessed his  damages  at  three  thousand  and  eighty-two  dol- 
lars and  forty  cents,  and  ordered  Baid  sum  to  be  paid  by 
said  administrator,  and  rendered  judgment  therefor;  and 
afterwards  said  plaintiff  appealed  therefrom  to  the  So- 
preme  Court  of  Indiana,  and  afterwards,  to  wit,  on  the  2d 
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day  of  Maroh,  18H,  aaid  judgiuieiit  wae  by  said  court  in 
all  things  affirmed;  and  defendant  files  herewith,  ^ud 
and  makes  part  hereof,  a  complete  tittosoript  of  all  the 
proceedings  had  in  said  cause  in  the  court  of  conunon 
pleas  and  Supreme  Court,  and  says  that  the  matters  a^JQ- 
dicated  in  said  cause  were  and  are  one  and  the  same  with 
those  mentioned  in  the  complaint  herein ;  and  that  said 
judgment  and  order  were  a  full  and  final  and  completeao- 
eounting  and  settlement  of  all  matters  ccnmectad  with, 
or  in  any  way  referring  to,  the  partnership  matteis  si^t 
-forth  in  the  complunt  filed  herein ;  and  they  say  the  plain- 
tiff is  thereby  estopped  from  claiming  any  thing  on  ac- 
count of  said  sieged  fraudulent  transactions  connected 
with  said  partnership.  Wherefore,  on  all  the  facts  con- 
tained ill  the  foregoing  answer,  the  defendant  prays  judg- 
ment for  his  costs  herein,  and  for  all  further  relief." 

The  paragraph  of  answer,  on  its  face,  was  ^dearly  good. 
It  allied  that  ^^  the  matiters  ac^udicated  in  said  cause  were 
and  are  one  and  the  same  with  those  mentioiied  in  the 
complaint  herein;  ^nd  that  said  judgment  and  order  were 
a  full  aud  final  and  complete  accounting  and  settlement  of 
all  naattera*oonneeted  withyor  in  any  way  referring  to,  the 
partnershipmatterssetfi^rth  in  the  complaint  filed  herein/' 
Whether  the  matters  adjudicated  in  the  former  .action 
weire  one  And  the  sam«  witibi  those  mentioned  in  the  coju- 
plaint  herein,  was  a  question  of  fact,  and  the  fact  is  auffi- 
ciently  and  clearly  averred* 

But  the  appellant  insists  that  the  transcript  of  the  rec- 
ord of  the  former  action,  which  was  professedly  filed 
with  and  made  a  part  of  the  answer,  shows  that  the 
former  action  did  not  .embrace  all,  or  indeed  any  very 
•considerable  pairt,  of  the  matters  embraced  in  the  piesent 
action,  and  especially  did  ^ot  embrace  the  matters  of 
ftaud  charged  in  the  present  action ;  and  hie  insists  that 
we  may  look  to 'the  transcidpt  thus  filed,  tovAa  determina- 
tion of  this  question. 

The  latter  proposition  might  be  true  if  the  tvanscript 
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thus  filed  could  be  legitimately  considered  as  part  of  the 
answer. 

The  statute  provides  that  "When  any  pleading  is 
founded  on  a  written  instrument,  or  on  account,  the  orig- 
inal, or  a  copy  thereof,  must  be  filed  with  the  pleading. 

*  *  *  Such  copy  of  a  written  instrument,  when  not 
copied  in  the  pleadings,  shall  be  taken  as  part  of  the  rec- 
ord.   *    *    *"    2  R.  8. 1876,  p.  78,  sec.  78. 

Thus,  whenever  a  pleading  is  founded  on  a  written 
instrument,  the  copy  filed  with  the  pleading,  though  not 
copied  in  the  pleading,  becomes  a  part  of  the  pleading, 
because  it  becomes  a  part  of  the  record.  But  this  is  not 
true  with  reference  to  papers  or  documents  that  are  not 
written  instruments  within  the  meaning  of  the  statute, 
though  they  may  be  the  foundation  of  the  pleading.  The 
statute  makes  copies  of  written  instruments  a  part  of  the 
record,  when  they  are  the  foundation  of  any  pleading,  but 
it  does  not  make  copies  of  other  documents,  not  written 
instruments,  a  part  of  the  record,  though  the  pleading 
may  be  founded  upon  such  documents. 

In  Lytle  v.  LytlCy  87  Ind.  281,  it  was  held,  that  a  judg- 
ment was  not  a  "  written  instrument"  within  the  meaning 
of  the  statute,  and,  therefore,  that  a  copy  or  transcript 
thereof  need  not  be  filed  with  a  pleading  founded  upon 
it.  This  decision  has  been  followed  in  a  number  of  cases 
since. 

It  was  not  necessary  to  have  filed  a  transcript  of  the 
judgment  pleaded,  with  the  answer ;  and  being  filed,  it 
did  not  become  a  part  of  the  answer,  because  the  judg- 
ment was  not  a  written  instrument,  a  copy  of  which, 
when  filed  with  a  pleading  founded  thereon,  becomes,  by 
the  statute,  a  part  of  the  record.  This  view  is  supported 
by  the  following  cases :  The  Excelsior  Draining  Co.  v. 
Broum,  88  Ind.  884;  Brooks  v.  Harris^  41  Ind.  890; 
Knight  v.  7%€  FlaJtrocky  etc..  Turnpike  Co.j  46  Ind.  184; 
Truehlood  v.  HoUingsworthj  48  Ind.  587. 

Except  so  far  as  the  statute  makes  written  instruments 


MAY  TEKM,  1877.  580 

Wilson  V.  Vance,  Adm'r,  tt  oL 

or  copies  thereof,  when  filed  with  the  pleading,  a  part  of 
the  record,  it  is  against  our  entire  system  of  legal  proced- 
ure to  regard  copies  of  documents,  constituting  evidence 
in  the  cause,  filed  with  the  pleading,  as  a  part  of  the 
pleadings.  That  would  he  but  pleading  the  evidence,  in- 
stead of  the  facts. 

Issues  are  of  two  kinds ;  of  law  and  of  fact.  '^  Issues  of 
law  must  be  tried  by  the  court.  Issues  of  fact  must  be 
tried  by  a  jury,  unless  a  jury  trial  is  waived."  2  R.  8. 
1876,  p.  164,  sec.  320. 

On  an  issue  of  law  raised  by  a  demurrer,  the  court 
determines  no  fact  whatever,  but  determines  the  law  on 
the  facts  stated  in  the  pleading  to  which  the  demurrer  is 
addressed. 

In  this  case,  the  de^ndants  filed  a  valid  paragraph  of 
answer,  as  we  have  seen,  setting  up  a  former  adjudication 
upon  the  same  matters  involved  in  this  action.  The  aver- 
ments of  the  paragraph  are  clearly  sufficient.  They  also 
filed  a  transcript  of  the  judgment  in  the  former  action. 

If  the  court  were  to  look  into  the  transcript  thus  filed, 
to  ascertain  whether  it  supported  the  allegations  of  the 
answer,  in  respect  to  the  identity  of  the  matters  involved 
in  the  two  actions,  and  were  to  decide  accordingly,  it 
would  be  deciding  a  question  of  fact  on  demurrer. 

If,  in  point  of  fact,  the  two  causes  of  action  were  dif- 
ferent, and  not  identical,  issue  might  have  been  taken  on 
the  answer,  and  the  question  might  have  been  tried  as  a 
question  of  fact,  but  it  could  not  be  determined  on  de- 
murrer. If  documents  filed  with  a  pleading  can  be  looked 
to  in  order  to  control  the  averments  of  the  pleading,  and 
make  the  pleading  invalid,  the  converse  must  be  true, 
and  such  documents  or  papers  may  be  looked  to,  in  order 
to  help  out  a  defective  pleading  and  supply  the  lack  of 
necessary  averments.  Such  documents  or  papers,  not 
written  instruments  within  the  meaning  of  the  statute 
before  noticed,  though  filed  with  a  pleading  and  profess- 
edly made  a  part  thereof,  can  not,  in  our  opinion,  be 
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looked  to  for  the  purpose  of  detennining  the  validity  or 
invalidity  of  the  pleading,  which  mnst  stand  or  fall  npon 
its  own  averments,  without  Feference  to  the  documents 
accompanying  it»  How  far  written  instruments  or  copies^ 
thereof,  such  as  the  statute  makes  a  part  of  the  record  when 
filed  with  a  pleading,  may  be  looked  to  for  the  purpose 
of  controlling  the  averments  of  the  pleading,  or  supply- 
ing th«  lack  of  averments,  we  do  not  decide,  no  such 
question  being  involved  here. 

The  court  below,  at  general  term,  declined,  to  look  to 
the  transcript  filed  with  the  paragraph  of  answer,  for  the 
purpose  of  determining  its  sufiiciency,  and  in  this  they 
committed  no  error. 

The  judgment  below  is  afiirmed,  with  costs.     ^ 

On  petition  for  a  rbhbabing. 

WoRDEN,  J.-*-A  petition  for  rehearing^  has  been  filed  in 
this  case,  which  we  proceed  to  consider. 

A  demurrer  was  sustained  to  the  first  four  paragrajdis 
of  the  complaint,  and  the  plaintiff  excepted.  In  the 
original  opinion  we  disposed  of  the  questions  supposed  to 
arise  upon  these  paragraphs,  by  saying  that  they  were 
struck  out  with  the  consent  of  the  parties. 

In  the  petition  for  a  rehearing,  our  attention  is  called  to 
a  subsequent  portion  of  the  record,  which  we  had  over- 
looked in  the  preparation  of  the  original  opinion,  by 
which  it  appears  that  the  order  striking  out  the  parar 
graphs  was  set  aside.  This  of  course  left  the  paragraphs 
in  the  record,  the  same  as  if  they  had  never  been  struck 
out. 

But  the  appellees  insist,  nevertheless,  that  no  question 
arises  upon  those  paragraphs,  or  upon  the  ruling  in  sus- 
taining the  demurrers  thereto,  in  this  court. 

This,  it  will  be  remembered,  is  an  appeal  from  the 
Marion  superior  court.  An  appeal  lies  to  thia  court  from 
orders  and  judgments  rendered  by  that  court  at  general 
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term)  only.  2  IL  S^  187 A,  pi  27,  see.  27.  An  assign^ 
iDefit.  of  error^  here,  must  be  baaed  upon  the  actimi  of  the 
court  below  at  general  term*;  and  no  quegtion.  can  be  con* 
sidered  here,  except  aiieh.  as*  wsa  embraoedi  in  the  assign- 
ment of  erior  on  appeal  fitom  tibe  speoial  to  the  general 
term,  below;  Buskiric  Prae.  128,  et  aeq.^  and  afothorities 
th^ecitedb 

The  action  was  originally  brought  in  the  Marion  court 
of  common  pleas^  atid  wa»  taken  hj  change  of  vienne  to 
the  Hendricks  court  of  common  pleas^  from  which  it 
seems  to  have  passed  into  the  circuit  court  of  that.coiin.fc}(y 
on  the  dissolution,  as  we  suppose,  of  the  court  of  common 
pleas.  While  the  action  was  pending  in  the  Hendricks 
circuit  court,  the  demurrers  to  the  four  paragraphs  were 
sustained. 

Afterwards,  by  the  agreement  of  the  parties,  for  their 
convenience  and  that  of  the  witnesses,  the  venue  was 
changed  to  the  Marion  superior  court. 

On  appeal  from  the  special  to  the  general,  teem  the.  only 
error  assigned  was  the  following : 

"  The  court,  in  special  term,  erred  in  overruling  the 
plaintiif 's  demurrer  to  the  Tth  paragraph  of  the  defend- 
ants' answer." 

It  is  thus  seen  that  no  question  was  presented  to  tbe 
court  belows  at  general  term,  in  respect  to  the  ruling'  on 
the  demurrers  to  the  four  paragraphs  of  the  complaint; 
and  hence  no  question  can  arise  on  that  ruling  in  this 
court. 

We  see  no  reason  why  the  Superior  court  at  general 
term,  on  appeal  to  it  from  special  term,,  may  not  take 
cognizance  of  and  rectify  all  errors  committed  in  the  pre- 
vious progress  of  a  cause,  whether  committed  in  that 
court,  or  some  oliier  court,  from  wMeh  the  cause  is  removed 
into  that  court  by  change  of  venue,  upon  such  errors 
being  properly  asai^ed« 

These  is  no  quMtkMi  before- ue in  respect totbe  ralinif' 
on  the  demurrers  to  the  four  paragraphs  of  the  complaint 
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This  grows  out  of  a  different  reason  from  that  stated  in 
the  original  opinion ;  but  a  wrong  reason  for  a  right  deci- 
sion can  be  no  ground  for  a  rehearing,  where  the  decision 
can  be  placed  upon  the  proper  ground. 

We  are  also  asked  to  reconsider  the  other  questions 
originally  decided,  but  we  are  satisfied,  upon  again  looking 
into  the  case,  with  the  decision  of  the  other  questions  in* 
volved. 

The  petition  for  a  rehearing  is  overruled. 

Original  opinion  filed  at  November  Term,  1876,  and  that  on  petition  for 
rehearing,  at  Maj  Term,  1877. 


Woody  v.  Fislar  bt  al. 

VXHBOB  AHD  PuBCHASEB. —  Vendov'i  lAeii. — Innoeeni  Punhaser, — ^A.  con- 
▼eyed  certain  land  to  B.,  receiving  for  an  unpaid  part  of  the  purchase- 
money  the  promiBsory  note  of  the  latter ;  B.  in  like  manoor  conveyed 
Buch  land  to  C,  receiving  his  promissory  note  for  an  unpaid  amount  of 
the  purchase-money,  equal  to  that  due  from  B.  to  A.;  B.  having,  for  a 
valuable  consideration,  transferred  C's  note  to  D^  the  latter,  while  stiU 
haviog  an  opportunity  of  returning  such  note  to  B.,  if  subject  to  any  de- 
fence, called  upon  C,  who  informed  him  that  his  note  was  valid  and 
would  be  paid ;  and  B.  having  become  insolvent,  A.,  whilst  both  such 
notes  remained  unpaid,  brought  suit  against  B.,  C.  and  D.,  to  enforce  a  lien 
against  such  land,  for  his  unpaid  purchase-money,  of  which  G.  and  I^ 
had  had  no  notice,  prior  to  the  transfer  of  C's  note  to  D. 

Hddy  that  A.  is  not  entitled  to  such  lien. 

From  the  Jackson  Circuit  Court. 

D.  H*  Long  and  B.  E.  Long^  for  appellant. 
F.  Emerson^  B.  H.  BurreU  and  W.  K.  Marshally  for  ap- 
pellees. 

WoRDENy  J. — ^Action  by  the  appellant,  against  the  ap- 
pellees, to  enforce  a  vendor's  lien  upon  certain  real  estate. 
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Such  proceedings  were  had  as  that  Judgment  was  ren- 
dered against  the  plaintiff,  who  appeals  to  this  court. 

Without  taking  up  space  in  stating  how  the  facts  were 
presented,  we  may  state  that  the  following  are  the  mate- 
rial facts  of  the  case,  as  shown  by  the  record. 

"  The  plaintiff,  Woody,  sold  and  conveyed  certain  land  to 
Beem,  a  part  of  the  purchase-money  for  which  was  left  un- 
paid, for  which  Beem  executed  to  Woody  his  promissory 
note.  Beem  afterwards  sold  and  conveyed  the  land  to  Fis- 
lar,  the  latter  paying  a  part  of  the  purchase-money,  and 
executing  to  Beem  two  promissory  notes  for  the  residue. 
The  notes  thus  executed  by  Fislar  to  Beem  were  sufficient 
in  amount  to  pay  the  remaining  purchase-money  due 
from  Beem  to  Woody,  for  which  Beem  had  executed  to 
Woody  his  note,  as  before  stated.  Afterwards,  Beem,  for 
a  valuable  consideration,  transferred  the  notes  thus  exe- 
cuted to  him  by  Fislar,  to  Smith.  Smith,  after  he  had 
thus  taken  the  notes  from  Beem,  and  while  he  had  an  op- 
portunity of  returning  them  to  Beem  if  they  were  not  all 
right,  saw  Fislar,  and  made  inquiry  of  him  about  the  notes, 
and  the  latter  informed  him  that  they  were  all  right  and 
would  be  paid  as  soon  as  due,  and  Smith  retained  them. 
Up  to  this  time  neither  Fislar  nor  Smith  had  any  notice 
whatever  that  Beem  had  not  fully  paid  Woody  for  the 
land,  or  that  the  latter  had,  or  claimed  to  have,  any  lien 
upon  it  for  purchase-money.  Woody  some  time  after- 
wards notified  Fislar  of  his  supposed  lien  upon  the  land 
for  the  unpaid  purchase-money,  intimating  to  him  that  he 
should  retain  enough  of  the  purchase-money  due  from 
him  to  Beem  to  meet  the  plaintiff's  claim.  Beem  is  in- 
solvent, and  has  removed  from  the  State." 

Thes^  are  the  essential  facts  in  the  case,  as  gathered  from 
a  confused  record,  in  respect  to  which  there  is,  we  believe, 
no  dispute;  and  the  question  arises,  whether  upon  them 
the  plaintiff,  Woody,  is  entitled  to  a  lien  upon  the  land 
for  the  unpaid  purchase-money  due  him  from  Beem. 
Vol.  LV.— 88 
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Upon  as  careful  a  consideration  as  we  have  been  able  to 
bestow  upon  the  case,  we  have  come  to  the  conclusion  that 
he  is  not  entitled  to  the  lien. 

The  right  which  a  vendor  has  to  a  lien  upon  land  sold 
and  conveyed  by  him,  for  the  purchase-money,  is  but  an 
equitable  right,  and  one  which  ought  not  to  exist  or  be 
enforced  when  it  would  work  wrong  and  injustice.  It  was 
said  by  Marshall,  C.  J.,  in  the  case  of  Bayley  v.  Green- 
leaf,  7  Wheat.  46 : 

"  It  is  a  secret  invisible  trust,  known  only  to  the  vendor 
and  vendee,  and  to  those  to  whom  it  may  be  communicated 
in  fact.  To  the  world  the  vendee  appears  to  hold  the  es- 
tate, divested  of  any  trust  whatever ;  and  credit  is  given 
to.  him,  in  the  confidence  that  the  property  is  his  own  in 
equitj^,  as  well  as  law.  A  vendor  relying  upon  this  lien, 
ought  to  reduce  it  to  a  mortgage,  so  as  to  give  notice  of 
it  to  the  world.  If  he  does  not,  he  is,  in  some  degree, 
accessary  to  the  fraud  committed  on  the  public,  by  an  act 
which  exhibits  the  vendee  as  the  complete  owner  of  an 
estate  on  which  he  claims  a  secret  lien." 

If  the  lien  can  be  enforced  against  the  land,  then  the 
amount  of  it  must  necessarily  be  lost  by  either  Fislar  or 
Smith,  inasmuch  a«  Beem  is  insolvent.  K  Fislar  could 
not  make  defence  to  the  notes  given  by  him  to  Beem,  thus 
transferred  to  Smith,  then  he  would  have  to  pay  off  the 
the  plaintiff's  claim,  as  well  as  the  notes  given  to  Beem 
and  held  by  Smith.  This  would  be  so  manifestly  unjust, 
that  the  statement  of  the  proposition  carries  with  it  its 
own  condemnation. 

The  injustice  of  thus  compelling  Fislar  to  pay  twice  is 
not  palliated  by  the  fact  that  he  made  such  statements  to 
Smith,  in  reference  to  the  notes,  as  would  estop  him  to  set 
up  any  defence  to  them  in  the  hands  of  Smith,  if  the 
statements  made  by  him  would  thus  estop,  him. 

At  the  time  Smith  applied  to  him  for  information  con- 
cerning the  notes,  Fislar  had  no  knowledge  whatever  of 
the  plaintiff's  supposed  claim,  and  was  guilty  of  no  wrong 
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or  negligence  in  informing  him  that  the  notes  were  all 
right  and  would  be  paid.  The  lacheSy  if  there  were  any, 
were  on  the  part  of  the  plaintiff,  in  not  sooner  giving 
notice  of  his  claim.  On  the  other  hand,  if  Fislar  would 
make  defence  to  the  notes  in  the  hands  of  Smith,  the 
enforcement  of  the  supposed  lien  would  not  injure  him. 
But  this  would  be  doing  gross  injustice  to  Smith.  Smith 
purchased  the  notes  in  good  faith,  for  value,  and  retained 
them  after  having  exercised  the  caution  and  prudence  of 
making  inquiry  of  Fislar  concerning  them,  and  learning 
from  him  that  they  were  all  right.  To  deprive  him  of 
the  avails  of  the  notes  purchased  under  these  circum- 
stances, in  order  to  meet  a  lien  of  which  neither  he  nor 
Fislar  had  any  notice  at  the  time  of  the  transaction, 
would  be  inequitable  and  unjust. 

This  view  is  fully  sustained  by  the  case  of  Moore  v. 
Holcombej  8  Leigh,  597.  There,  Hancock  had  sold  land  to 
Moore,  a  part  of  the  purchase-money  remaining  unpaid. 
Moore  sold  the  land  to  Franklin,  and  took  Franklin's 
bonds  for  the  purchase-money.  Moore  assigned  Frank- 
lin's bonds  to  Murrell  &  Meem,  for  a  valuable  considera- 
tion. At  the  time  of  Franklin's  purchase  he  had  no 
notice  of  any  debt  due  from  Moore  to  Hancock.  It  was 
held,  that  Hancock  could  not  enforce  any  lien  upon  the 
land  for  his  purchase-money.  Tucker,  P.,  in  delivering 
his  opinion  said :  "  Where  the  vendee  of  land  still  retains 
the  estate  it  is  clearly  liable  for  the  whole  of  the  unpaid 
purchase-money  by  virtue  of  the  vendor's  lien.  Where 
he  has  sold  to  a  sub-vendee,  and  the  title  has  been  made 
by  him,  and  the  money  paid  before  notice  of  the  original 
vendor's  lien,  the  sub- vendee  holds  discharged  of  that  lien. 
Where,  however,  a  part  of  the  purchase-money  is  unpaid 
by  the  sub- vendee,  the  land  in  his  hands  is  liable  for  that 
unpaid  portion,  but  for  no  more.  The  equity  is,  that  he 
shall  pay  to  the  original  vendor  whatever  he  himself  yet 
owes  to  his  own  vendor.  If  he  owes  any  thing,  he,  and  his 
land,  are  discharged,  upon  his  paying  up  that  to  the  orig- 
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inal  vendor's  demand ;  and  if  he  owes  nothing,  neither 
himself  nor  his  land  is  in  any  wise  responsible. 

^^  Try  this  case  by  these  principles.  Was  any  thing  due 
from  Franklin  to  Moore  (when  he  received  notice  of  Han- 
cock's claim)  which  equity  demanded  that  he  should  pay 
over  to  Hancock  instead  of  Moore  ?  Nothing  was  due. 
His  bonds,  indeed,  had  been  due  to  Moore,  but  Moore  had 
sold  them,  for  value,  to  persons  who  knew  nothing  of  the 
vendor's  pretensions.  From  the  moment  of  that  sale, 
Franklin  ceased  to  owe  Moore  any  thing.  He  became 
the  debtor  of  the  assignees ;  and  as  he  owed  Moore  noth- 
ing, he  could  be  liable  to  Hancock  for  nothing,  as  has  been 
already  shewn. 

<^  It  is  true  that  assignees  take  every  bond  subject  to 
the  obligor's  equity  against  the  obligee ;  but  I  have  yet  to 
learn,  that  they  take  subject  to  an  unknown  equity  of  a 
stranger  against  the  obligee." 

The  judgment  below  is  affirmed,  with  costs. 


Mbtebs  bt  al.  v.  Brown  et  al. 

HiGHWAT. — jMtion, — Namei, — ^The  petition  for  the  locati<m  of  a  highway 
eho.uld  not  be  diBmisaed  becaiue  it  sets  oat,  generally,  and  in  the  altem»> 
tive,  "  the  names  of  the  owners,  agents  or  occupants  of  the  lands  through 
which  such  proposed  highway  will  pass,'*  without  specifying  in  which  of 
such  relations,  to  any  of  the  tracts  of  land  therein  described,  any  of  such 
persona  stand. 

From  the  Pike  Circuit  Court. 

6r.  G.  Beily  and  B.  A.  Ely^  for  appellants. 
J.  C.  Denny  and  C  S.  Denny  ^  for  appellees. 

NiBLAGE,  J. — James  W.  Brown  and  thirty-one  other 
persons,  representing  themselves  to  be  freeholders  of 
Pike  county,  filed  with  the  board  of  commissioners  of 


MAY  TERM,  1877.  597 

Meyers  etoLv,  Brown  ei  aL 

that  county,  at  their  June  term,  1878,  a  petition  praying 
for  the  location  and  establishment  of  a  highway  through 
a  portion  of  said  county,  and  setting  forth  the  beginning, 
course  and  terminatiou  of  the  proposed  highway ;  and 
that  ^<  The  names  of  the  owners,  agents  or  occupants  of 
the  lands  through  which  such  proposed  highway  will  pass, 
being  [are]  as  follows,  to  wit :  Jesse  L.  Thomas,  Sarah 
Schell,  William  Bell,  James  Willis,  Clementine.  Tray  lor, 
William  Abbott,  James  Totten,  Minerva  Abbott,  Matilda 
Abbott,  Margaret  Meyers,  William  Hughes,  Isham  Scra- 
per, James  Brown,  Robert  Davidson,  Nathaniel  Flint, 
James  Griffith,  Rox.iua  Griffith,  James  Brett,  George 
Scraper,  Marion  McCormick,  Francis  M.  Griffith,  [and] 
Catharine  Flint." 

When  the  petition  was  taken  up  for  consideration  by 
the  board,  a  motion  to  dismiss  it  was  entered,  because,  as 
was  insisted,  it  did  not  state  sufficiently  the  names  of  the 
owners,  occupants  and  agents  of  the  lands  through  which 
said  proposed  highway  was  to  run.  That  motion  was 
overruled,  and  viewers  were  thereupon  appointed,  who,  at 
the  next  term,  reported  that  they  had  laid  out  and  marked 
the  proposed  highway  on  the  route  indicated  in  the  peti- 
tion, and  that  the  same  would  be  of  public  utility. 

Following  immediately  upon  the  report  of  the  viewers, 
the  appellants,  Charles  Meyers  and  Sarah  Schell,  with 
twelve  or  thirteen  others  of  the  immediate  neighborhood, 
filed  a  remonstrance  against  the  location  of  the  proposed 
highway.  Such  proceedings  were  afterwards  had  by  the 
board  of  commissioners,  as  resulted  in  the  establishment 
of  said  highway,  as  prayed  for  in  the  petition. 

The  said  Charles  Meyers  and  Sarah  Schell  then  appealed 
to  the  Pike  circuit  court. 

In  that  court  they  moved  to  dismiss  the  proceedings, 
because  of  the  alleged  insufficiency  of  the  petition ;  urging, 
with  others,  the  same  objection  to  it  as  was  insisted  upon 
before  the  board  of  commissioners,  but  the  motion  was 
overruled,  to  which  exceptions  were  reserved. 
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A  jury,  to  which  the  cause  was  then  submitted  for  trial, 
returned  a  verdict  that  the  proposed  highway,  if  estab- 
lished, would  be  of  public  utility. 

The  court  thereupon,  over  a  motion  for  a  venire  de  novOj 
a  motion  for  a  new  trial  and  a  motion  in  arrest  of  judg- 
ment, which  were  each  successively  made  and  overruled, 
entered  a  judgment  establishing  the.  said  highway,  and 
against  the  appellants  for  costs. 

The  first  error  assigned  here  is  based  on  the  refusal  of 
the  circuit  court  to  dismiss  the  proceedings,  on  account 
of  the  alleged  insufficiency  of  the  petition. 

The  first  objection  urged  to  the  petition,  that  the  record 
made  it  appear  to  have  been  signed  by  "James  W.  Brown 
and  others,"  only,  has  been  obviated  by  the  filing  of  an 
amended  record,  showing  it  to  have  been  signed  by  thirty- 
two  persons,  representing  themselves  to  be  freeholders  of 
the  proper  county. 

The  next  and  only  other  objection  urged  to  the  petition 
by  the  appellants,  in  their  brief,  is,  that  the  names  of  the 
persons  interested  in  the  lands  through  which  the  pro- 
posed highway  was  to  pass,  were  not  properly  given,  that 
is,  it  is  not  stated  whether  the  persons  named  were  all 
owners,  all  occupants  or  all  agents  only,  or  if  all  were  not 
of  the  same  class,  then  who  were  owners,  who  were  occu- 
pants and  who  were  agents. 

It  would  perhaps  have  been  more  in  accord  with  the 
strict  rules  of  pleading,  if  the  petition  had  indicated  in 
some  way  what  relation  each  one  of  the  persons  referred  to 
sustained  to  the  lands  to  be  affected  by  the  proposed 
highway,  but  we  cannot  hold  that  it  was  materially  de- 
fective for  not  having  done  so. 

We  think  it  very  apparent  that  the  object  aimed  at,  in 
requiring  the  names  of  persons  interested  in  the  lands 
through  which  it  was  expected  the  highway  should  pass, 
to  be  set  out  in  the  petition,  was  to  indicate  to  whom 
notice  should  be  given  of  the  intended  presentation  of 
such  petition,  so  as  to  afford  those  persons  an  opportunity 
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of  appearing  to  and  ^resisting  the  petition,  if  they  should 
desire  to  do  so. 

We  consider  the  essential  requisite  to  be,  that  all  per- 
sons interested  in  such  lands,  whether  as  owners,  occu- 
pants or  agents,  shall  be  named  in  the  petition,  so  that 
they  may  be  notified  of  its  presentation ;  and  we  think  it 
sufficient  to  allege,  in  the  alternative,  that  such  persons 
are  owners,  occupants  or  agents.  In  our  opinion,  the 
court  did  not  err  in  refusing  to  dismiss  the  proceedings, 
on  account  of  the  alleged  insufficiency  of  the  petition. 

Other  rulings  of  the  circuit  court  have  also  been  as- 
signed for  error  here,  but  they  are  not  insisted  upon  or 
discussed  by  the  appellants,  in  their  brief.  We  are  there- 
fore not  required  to  consider  them. 

The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lants. 


56    0» 

Habt  v.  The  State.  ^^-^ 

CbdokaIi  Law. — Laremy* — IndidmenL — DescnpUon  af  Stolen  Broperly, — ^An 
indictment  charging  the  defendant  with  having  unlawfoUy  and  feloni- 
ously stolen,  taken  and  carried  away  '*  bank-bilk  "  of  a  certain  denomi- 
nation, "  a  more  particular  description  of  which  bank-bills  can  not  now 
be  given/'  of  "vl  certain  value  specified,  and  the  property  of  a  person 
named,  is  sufficient  on  motion  to  quash. 

Same. — Evidenee. — On  the  trial  of  the  defendant  upon  such  indictment,  a 
conviction  upon  evidence  describing  the  property  simply  as  "  bills"  is  er- 
roneous. 

Same. — Judieitd  NoHee, — The  courts  of  this  State  take  judicial  notice  of  the 
fact  that  there  are  classes  of  notes  and  bills,  other  than  bank-bills,  in  cir- 
culation as  money. 

From  the  Clinton  Circuit  Court. 

J.  M.  Gorman^  for  appellant. 

H.  C.  Willsy  Prosecuting  Attorney,  for  the  State. 

NiBLACE,  J. — This  was  a  prosecution,  founded  on  an  in- 
dictment for  grand  larceny. 
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The  indictment  charges  that  Joseph  Hart,  on  the  20th 
day  of  February,  A.  D.  1877,  at  the  county  of  .Clinton 
and  State  of  Indiana,  '^  did  then  and  there  unlawfully  and 
feloniously  steal,  take  and  carry  away  two  bank-bills,  of 
the  denomination  of  twenty  dollars  each,  a  more  particu- 
lar description  of  which  said  twenty-dollar  bank-bills  can 
not  now  be  given;  said  two  twenty-dollar  bank-bills 
being  then  and  there  of  the  value  of  twenty  dollars  6ach, 
and  said  two  twenty-dollar  bank-bills  being  then  and 
there  of  the  aggregate  value  of  forty  dollars :  and  one  bank- 
bill  of  the  denomination  of  ten  dollars,  a  more  particular 
description  of  which  said  ten-dollar  b^nk-bill  can  not  now 
be  giveja ;  and  said  ten-dollar  bank-bill  being  then  and 
there  of  the  value  of  ten  dollars,  and  all  of  said  two 
twenty-dollar  bank-bills  and  said  ten-dollar  bank-bill 
being  then  and  there  of  the  aggregate  value  of  fifty  dol- 
lars, and  said  two  twenty-dollar  bank-bills  and  said  ten- 
dollar  bank-bill  being  then  and  there  the  personal  prop- 
erty and  chattels  of  Jesse  S.  Davis." 

The  defendant  moved  to  quash  the  indictment,  but 
the  motion  was  overruled. 

There  was  then  an  arraignment,  a  plea  of  not  guilty,  a 
trial  by  a  jury,  followed  by  a  verdict  of  guilty.  Motions 
for  a  new  trial  and  in  arrest  of  judgment  were  then  each 
successively  made  and  overruled,  and  judgment  was  ren- 
dered on  the  verdict. 

Errors  are  assigned  here : 

1st.  On  the  overruling  of  the  motion  to  quash  the  in- 
dictment; 

2d.  On  the  overruling  of  the  motion  for  a  new  trial ; 
and, 

8d.  On  the  overruling  of  the  motion  in  arrest  of  judg- 
ment. 

It  is  objected  that  the  indictment  in  this  case  is  sub- 
stantially defective  for  want  of  a  more  specific  description 
of  the  bank-bills  charged  to  have  been  stolen.  The  case 
of  Arnold  v.  The  State,  52  Ind.  281,  is  cited  in  support  of 
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that  position.  Ab  we  construe  that  case,  however,  it  tends 
rather  to  sustain  the  sufficiency  of  the  indictment.  The 
conclusion  we  draw  from  it  is,  that  in  an  indictment  for 
larceny  of  hank-bills  it  is  sufficient  to  charge  their  num- 
ber,— that  is,  how  many — ^their  denomination  and  their 
value.  That  seems  to  have  been  sufficiently  done  in  the 
case  at  bar.  See,  also,  1  Greenl.  Ev.,  sec.  65.  We  think 
the  objection  to  the  indictment  is  not  well  taken,  and 
that  the  court  did  not  err  in  overruling  the  motion  to 
quash  it. 

One  of  the  causes  assigned  for  a  new  trial  was,  that 
the  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence. 

On  the  trial,  Davis,  the  injured  party,  was  the  principal, 
and  the  only  material,  witness  for  the  State.  After  detail^- 
ing  the  circumstances  under  which  he  lost  his  money,  he 
said  "  There  were  two  twenty-dollar  bills  and  a  ten-dollar 
bill  taken  from  me.  Hart  got  the  money.  It  was  of  the 
value  of  fifty  dollars ;  the  twenty-dollar  bills  were  worth 
twenty  dollars  each,  and  the  ten-dollar  bill  was  worth  ten 
dollars."  That  was  the  only  description  Davis  gave  of 
the  money. 

The  defendant  and  his  witnesses  referred  to  the  money 
in  the  same  general  way,  and  none  of  them  spoke  of  it  as 
consisting  of  bank-bills. 

"We  understand  the  rule  to  be,  in  cases  like  the  one  be- 
fore us,  that  the  evidence  on  the  trial  must  be  sufficient 
to  enable  the  jury  to  say,  whether  the  property  proved  to 
have  been  stolen  is  the  same  with  that  on  which  the  in- 
dictment is  founded. 

The  indictment  in  this  case  having  charged  that  the 
money  stolen  consisted  of  bank-bills,  it  was  incumbent 
on  the  State  to  prove  that  the  bills,  or  some  portion  of 
them,  were  bank-bills.  See,  again,  1  Greenl.  Ev.,  sec.  65, 
above  cited. 

If  there  were  no  other  bills  in  circulation  than  bank- 
bills,  then,  perhaps,  the  jury  might  have  inferred  from  the 
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testimony,  that  the  bills  referred  to  were  bank-bills ;  but 
we  must  take  judicial  notice  of  the  fact  that  there  are 
other  classes  of  notes  and  bills  in  circulation  as  money, 
and,  hence,  no  inference  can  be  properly  drawn  as  to  what 
class  the  bills  belonged.  Sex  v.  Craven^  Rus.  k  Ry.  14; 
Hegina  v.  Bandy  1  Den.  C.  C.  517. 

We  are  of  the  opinion,  that  the  failure  to  show  that  the 
bills  alleged  to  have  been  stolen  were  bank-bills  was  a 
material  omission,  and  that,  in  consequence,  the  verdict 
of  the  jury  was  not  sustained  by  the  evidence.  The 
judgment  will  have  to  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

The  clerk  will  issue  the  proper  notice  to  the  warden  of 
the  northern  state-prison. 
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ABATEMENT  OP  ACTION. 
See  Pbomibsoby  NorE,  10. 

ACTIONS. 
See  Pa&tition,  1 ;  Bepleyin,  S. 

ADMISSIONS. 
See  Evidence^  6, 10. 

ADULTERY. 
See  Debcsntb. 

ADVEBSE  POSSESSION. 
See  Wat£rcx)UBSE. 

AFFIDAVIT. 
See  New  Tbial,  12 ;  Pbomissobt  Nots^  17. 

ALTERATION. 
See  Fraud,  5 ;  Pbomibsoby  Note,  16. 

AMENDMENT. 

See  ABBBErr  of  Jitdomeiit;  Highway,  1,  2 ;  Mechanio'b  Lnosr,  6 ;  Pbao- 

TiGE,  11 ;  Redemptiok,  1 ;  Tubnpikb,  4. 

APPEAL. 

See  CrriEB  and  Towns,  16 ;  County  CoMiOBeaoNEBS,  3 ;  Highway.  4 ; 
Judgment,  2;  Liquob  Law,  6;  Pbagtice,  4;  Sufbeme  Coubt,  1,  2, 6, 
9,18,20,23,44. 

Where  a  cause  of  action  accrues  under  one  statute,  and  the  right  of  appeal 
to  the  Supreme  Court  from  a  judfipnent  therein  render^  lies  under 
another,  eyed  the  unqualified  repeal  of  the  former  statute  does  not  de- 
prive the  defendant  of  such  right  of  appeal.  JBachet  v.  Danty  181 

APPRAISEMENT. 
See  Fextube,  3,  4 ;  Judgment,  1. 

ARREST  OF  JUDGMENT. 

See  Highways^  6 ;  Mechanic's  Lien,  3 ;  Pleading,  7 ;  Slandeb,  6. 

IVaietioB, — ^The  filing  of  an  amended  complaint  in  a  cause,  after  a  motion  in 
arrest  of  judgment  has  been  sustained,  does  not  bring  the  defendant 
back  into  court^  as  such  arrest  puts  an  end  to  the  cause. 

Oroimfwd  etaLy,  OroekeU  et  aL,  220 
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ASSESSMENT  OF  DAMAGEa 
See  Highway,  11. 

ASSESSMENT  OF  TAXES. 
See  GrriEB  Ain)  Towns,  14, 17 ;  CJontract,  8 ;  Tazbs. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITOBS. 
See  Supreme  Coubt,  1,  2. 

ASSIGNMENT  OF  EBROR 
See  Pbagtige,  4 ;  Supreme  Ooubt,  7, 12, 13,  23,  25. 

ATTORNEY. 
See  CoNTDnjANCE,  1 ;  Evidence,  5 ;  Pleading,  9. 

ATTORNEY  GENERAL. 

See  County  Clerk,  4 ;  Decedents'  Estates,  4,  5,  6. 

Mepeal  of  SUUutes, — Avditor  of  State.— County  SuperinUndenL — Section  9  of 
the  supplemental  act  of  March  10th,  1873,  (1  R.  S.  1876,  p.  151^  in  re- 
lation to  the  election,  dutieB,  etc.,  of  the  Attorney  General,  ia  in  con- 
flict with  and  repeals  so  much  of  clauses  6  and  7  of  section  2  of  the 
act  of  May  27th,  1852,  (1  R.  S.  1876,  p.  156)  prescribing  the  powers 
and  duties  of  the  Auditor  of  State,  and  so  much  of  section  7  of  Uie 
supplemental  act  of  March  8th,  1873,  (IRS.  1876,  p.  816)  as  author- 
ize, respectivehr,  the  Auditor  of  State  and  county  superintendents  to 
institute  suits  ror  the  collection  of  unclaimed  witness,  court  and  docket 
fees,  fines,  forfeitures  and  moneys  of  estates. 

Mow€,  Adm\  ▼.  The  StaU,  tx  reL  Dmny,  Aij^y  Oen'l,  360 

AUDITOR  OF  STATE. 
See  Attorney  General. 

BAILOR  AND  BAILEE. 
See  Oonvebbion. 

BANKRUPTCY. 

1.  DMiarge  of  BaaihrupL — Ccmtriimtkn, — h^umdAfm, — ^Where  a  judgment 
has  been  rendered  upon  a  promissory  note,  against  the  principal  maker 
thereof,  and  his  sureties  as  such,  and,  subsequent  to  the  payment  of 
such  judgment,  by  one  oi  such  sureties,  the  other  is  adjad^ed  and  di»- 
charged  as  a  bankrupt,  in  a  proceeding  in  a  district  court  of  the  United 
States,  the  claim  of  such  paying  surety,  upon  the  bankrupt  snrety,  for 
contribution,  is  not  one  exempted  by  the  bankrupt  Uiw  en  the  United 
States  from,  but  is  included  in,  the  operation  of  such  dischaxve ;  and 
such  paying  surety  and  an  officer  holding  an  execution  on  sucSi  judg- 
ment, for  the  benefit  of  such  paying  Burety,  may  be  enjoined  from  seO- 
ing  tne  property  of  such  bankrupt,  on  such  execution. 

Hayi  ▼.  Ford  €iaLfS2 

2.  Tort. — A  judgment  for  damages  for  a  tort,  rendered  against  a  person, 
prior  to  tne  commencement  of  proceedings  aeainst  him,  wherein  he  is 
finally  discharged  as  a  bankrupt,  is  embraced  in  such  dischai^.     lb. 

8.  Treapcua. — OMcer. — ^Where,  upon  a  ;[udgment  rendered  against  a  duly 
discharged  bankrupt  before  such  discharge,  the  creditor  subsequently 
causes  a  writ  to  be  issued  to,  and  the  goods  of  such  bankrupt  seized 
thereon  by,  the  proper  officer,  the  creditor  is  liable  to  such  banknipi^ 
afr  initioy  as  a  trespasser,  whether  he  knew  of  the  discharge  of  such 
bai^upt  or  not  j  out  such  officer  will  be  protected  by  such  writ,  if  it 
be  r^ular  upon  its  face.  lb. 
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4.  Fteading, — Evidence, — ^Where,  to  avoid  the  payment  of  a  debt  due  from 
him  to  another  before  his  discharge  as  a  bankrupt,  the  latter  under- 
takes to  avail  himself  of  such  discharge,  it  is  only  necessair  for  him  to 
plead  such  discharge  bj  a  general  averment  thereof ;  and  a  certified 
copy  of  the  judgment  of  the  court  decreeing  such  discharge,  under  the 
hand  of  the  judge  thereof,  and  authenticated  by  its  seal,  is  conclusive 
evidence  thereof.  lb, 

BASTARDY. 

See  YsNTJE»  Chanqe  Ov. 

BILL  OF  EXCEPTIONS. 
See  GaNTiNUANCB,  3 ;  Sufbeme  Codbt,  11,  21,  24,  29, 39. 

FQina, — Unless,  upon  appeal  to  the  Supreme  Court,  the  record  shows  that 
the  bill  of  exceptions  was  filed  in  time,  it  constitutes  no  part  of  the 
record.  iWy  v.  Scales  et  o^.,  282 

BRIDGE. 

See  CousTT  CoioasBioinBBS,  2,  3, 4^  5. 

BURDEN  OF  PROOF. 
See  Cbiminal  Law,  4 ;  Highwayb^  10. 

CASES  OVERRULED. 

Liquor  lyiooue.— The  cases  of  The  Town  of  Princeton  v.  Yierling,  40  Ind. 
340,  and  The  Town  of  Ligonier  v,  Ackermaii,  46  Ind.  552. 

The  Town  of  Braml  v.  Kreas,  14 

Damages. — Colbum  v.  The  State,  ex  rel.,  etc.,  47  Ind.  310. 

Biehardaon,  Adrn'r,  etoLy.Tke  JStaUy  ex  reL  Gvw,  eie^  381 

aTIES  AND  TOWNS. 
See  Pathent,  1 ;  Real  Estate,  Action  to  Qxtiet  Titlb,  8;  Taxes. 

1,  I^niies. — Summons, — An  action  against  a  city,  to  recover  for  the  value 
of  services  rendered  by  the  plainti^  for  the  defendant,  in  the  erection 
of  school  buildings  by  the  latter,  can  not  be  maintained  against  such 
city  in  her  ordinary  municipal  capacity,  but  must  be  brought  against 

her  as  "  The  School  City  of  ,"  and  the  summons  served  upon  her 

school  trustees.  The  City  of  Huntington  v.  Day,  7 

2.  Heading, — I^'esumpHon, — In  an  action  against  a  town,  the  contrary  not 
appearing  by  the  complaint  or  otherwise,  it  will  be  presumed  that  such 
defendant  was  incorporated  under  the  general  law  of  this  State  for  the 
incorporation  of  towns.  The  Toum  of  Brazil  v.  KresSy  14 

8.  Same, — In  an  action  wherein  a  city  of  this  State  is  a  party,  it  will  be 
presumed,  unless  the  contrary  is  alleged,  that  it  is  organized  under 
the  general  law  of  this  State  for  the  incorporation  of  cities. 

HUgenberg  v.  TTtteon,  Treasurer^  210 

4.  Death  Ckmsed  by  Nealigenec—Iioading.-'Statute  ConHrued,-- Presump- 
tion.— Emdenoe. —  Wahoah  and  Erie  Canal, — In  an  action  against  a  city, 
by  the  administrator  of  a  decedent,  to  recover  damages  for  his  death, 
resultii^  from  an  injury  alleged  to  have  been  caused  dv  the  negligence 
of  the  defendant,  the  complaint  alleged,  that  at  a  point  in  such  city, 
where  a  public  street  thereof  crossed  the  Wabash  and  Erie  Canal,  she 
had  negligently  permitted  a  bridge  across  such  canal  to  become  and 
remain  so  out  of  repnir,  for  a  period  of  two  months  prior  to  and  until 
decedent's  death,  that  it  could  not  be  travelled  upon,  of  which  defend- 
ant's agents  had  notice ;  that  she  had  also  permitted  such  street  to  be 
so  used  upon  both  sides  of  such  canal,  upon  one  side  of  such  bridge, 
as  to  present  the  appearance  of  a  fording  place  used  by  the  travelling 
public ;  but  that  in  fact,  owing  to  excavations  in  the  bed  of  the  canal. 
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oonoealed  beneath  the  water  thereof,  sach  place  was  not  and  conld  not 
be  used  as  a  ford  ;  that  such  decedent,  not  knowing  of  the  danger  and 
deceived  by  such  appearances,  in  travelling  upon  such  street  and  in- 
tending to  cross  such  canal,  drove  his  horse,  attached  to  the  buggy  in 
which  he  was  seated,  down  such  apparent  fording  place,  into  such 
canal,  where,  "  without  fault  upon  his  part.''  by  means  of  sach  exca- 
vations, he  received  the  injury  which  causea  his  death. 

HdAf  upon  demurrer,  that  the  complaint  is  sufficient. 

HeUL  also,  that  in  the  absence  of  any  allegation  to  the  contrary,  such  ci^ 
IB  presumed  to  have  been  incorporated  under  the  general  law  of  thia 
State  for  the  incorporation  of  cities. 

Hdi,  also,  that  the  complaint  shows  that  the  decedent  wsis  injured  at  a 
point  upon  a  public  street  of  such  city,  and  within  her  limits. 

Hdd,  also,  tiiat  under  the  61st  section  of  tne  act  of  March  14th,  1867,  pro- 
viding for  the  incorporation  of  cities,  etc.,  (1  R.  S.  1876,  p.  300)  such 
citv  is  bound  to  keep  in  repair  such  bridge  across  such  canal. 

HtH  also,  that  the  act  of  January  27th,  1847,  in  relation  to  the  Wabash 
and  Erie  canal,  (Acts  1847,  p.  33)  does  not  authorize  nor  bind  the  trus- 
tees thereof  to  keep  in  repair  any  bridge  across  such  canal,  upon  any 
public  street  within  the  limits  of  a  city. 

He^  also,  that  under  the  allegations  of  such  complaint,  the  plaintiff  could 
introduce  evidence  that  such  decedent  had  b^en  guilty  of  no  contrib- 
utory negligence.  Lowrey,  AdmYx,  v.  The  City  of  Delphiy  250 

5.  Ne^igence. — A  city  having  so  graded  and  filled  one  of  her  public  streets, 
as  to  level  it  with,  and  include  as  part  thereof,  the  top  oi  a  high  wall, 
erected  by  the  owners  of  adjoining  real  estate,  and  having  negligently 
allowed  such  street  to  be  used  by  the  travelling  public,  without  having 
erected  guards  or  railings  to  prevent  accidental  driving  or  falling 
over  such  wall,  a  traveller,  having  no  knowledge  of  Huch  wall^  without 
fault  upon  his  part,  fell  over  such  embankment,  thereby  receiving  in- 
juries for  which  he  brought  suit  against  such  city. 

Hdd.  that  though  such  wall  was  erected  upon  private  property,  the  city 
naving  adopted  and  used  it  as  a  part  of  such  street  is  liable. 

Hddy  also,  the  lury  having  specially  found  that  at  the  time  of  receiving 
the  injury  he  had  no  knowledge  of  the  condition  of  such  street,  that 
the  judgment  should  not  be  disturbed  because  there  was  evidence  that 
he  had  had  such  knowledge,  years  previous  thereto. 

The  City  of  Aurora  v.  CofeAire,  484 

6.  ConsiUtUional  Law, — Annexing  Contiguous  Landa. — The  act  of  March 
14th,  1867,  providing  '*  for  the  incorporation  of  cities,"  etc.,  in  so  far  as 
it  authorizes  a  board  of  commissioners,  on  the  petition  of  the  common 
council  of  a  city,  to  annex  to  such  city  territory  contiguous  thereto,  is 
constitutional.  Stilz  et  aL  v.  The  City  o/  Indianapolis  et  oL,  515 

7.  Same, — Eminent  Domain. — The  authority  conferred  by  such  act,  upon  a 
county  board,  to  so  annex  to  a  city  territory  contiguous  thereto,  is  not 
founded  upon  the  right  of  eminent  domain.  lb, 

8.  Same. — Common  Law. — The  power  of  the  proper  authority  to  alter  the 
boundaries  of  a  civil  corporation,  or  annex  thereto  contignons  terri- 
tory, existed  at  common  law,  but  in  this  State  is  statutory.  lb, 

9.  Same. — I^tition, — Signatures. — The  petition  to  the  county  board,  by  the 
mayor  and  common  council  of  a  city,  asking  for  the  annexation  to 
such  city  of  contiguous  territory,  need  not  be  signed  unanimously  by 
the  members  of  such  council ;  the  si^atures  thereto  of  a  number  of 
such  members  exceeding  two-thirds  being  sufficient.  lb, 

10.  Same, — Description  of  Territory. — Where  the  contiguous  territory,  whidi 
it  is  desired  to  annex  to  a  city^  is  described  in  the  petition  by  the  di- 
visions formed  by  the  congressional  surveys,  and  by  subdivisipns  there- 
of capable  of  being  ascertained,  such  description  is  sufficient.  lb. 
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11.  £bm«. — FfaL — ^The  plat  of  the  lands  firopoaed  to  be  annexed  to  a  city  need 
not  be  filed  at  the  time  such  petition  is  filed,  but  may  be  filed  there- 
after at  any  time  before  the  county  board  has  finally  acted  upon  such 
petition,  even  over  the  objection  of  a  remonstrant.  Jb, 

12.  Saane  — Filing  BsUtion, — NoHoe, — The  statute  authorizing  such  petition 
does  not  require  that  it  shall  be  filed  any  specified  period  prior  to  the 
first  day  of  the  session  of  the  county  board  at  whicn  it  is  intended  to 
present  it,  but  thirty  days'  notice  oi  such  intention  must  be  given.   76. 

18,  Sam^ — Survey, — If  such  petition  contain  a  specific  description  of  the 
premises  asked  to  be  annexed,  and  the  plat  filed  therewith  contain  a 
copy  of  an  actual  established  survey  thereof,  a  survey  for  the  purposes 
of  such  petition  is  unnecessary.  jf,, 

14.  Same,— If^uneHon,— The  power  of  a  city  to  tax,  for  her  municipal  pur- 
poses, a  tract  of  farm  or  garden  land  contiguous  to  such  city,  can 
not  be  called  in  question  in  an  action  by  the  owner  thereof,  against 
such  citv  and  a  county  board,  to  enjoin  them  from  executing  an  order 
of  such  board,  annexing  such  land  to  such  city.  Jh, 

16.  Same,— County  Board.— Power  o/.-SUOiUe  ConsMted,— Where,  under 
the  provisions  of  sections  85  and  86  (1  E.  8. 1876,  p.  311)  of  the  act 
of  March  14th,  1867,  providing  "  for  the  incorporation  of  cities,"  etc., 
the  common  council  of  a  city  has  filed  its  petition  with  the  proper  county 
board,  asking  that  certain  described  lands,  not  platted,  lying  contiguous 
to  such  city,  be  annexed  thereto,  to  which  it  is  averred  that  the  owner 
will  not  consent)  such  board  has  no  power  to  order  the  annexation  of  a 
part,  only,  of  such  lands,  but  mustjrant  or  refuse  the  prayer  of  such 
petition  as  a  whole.  The  (My  o/  Fern  eialy.  Beam  et  cd,,  576 

Id.  ParUai  Annexation  Void, — Appeal — An  order  of  such  county  board,  an- 
nexing to  such  city  part,  only,  of  such  lands,  is  inoperative  and  void, 
but  is  one  from  which  no  appeal  is  authorized  by  law.  76. 

17.  Tax.-^Injunetion. — ^Where  a  city  has  assessed  a  tax  for  municipal 
purposes  upon  lands  so  annexed,  its  collection  may  be  enjoined  and 
such  assessment  cancelled,  in  an  action  therefor  by  the  owner.  76. 

COLLATERAL  WARRANTY, 

See  Covenant. 

COMMON  SCHOOLS. 
See  Attobnet  General;    Ctiieb  and  Townb^  1;   Coitntt  Comiobbiok- 

ERB,  11. 

CONFESSION  AND  AVOIDANCE. 
See  Brohibboby  Note,  3. 

CONSTITUTIONAL  LAW. 
See  Cities  and  Towns,  6 ;  Highway,  10 ;  Slander,  7. 

CONTINUANCE. 
See  Pbomisbory  Note,  17. 

1.  Witness, — Attorney, — The  absence  of  a  witness  in  a  cause,  or  of  an  attor- 
ney regularly  employed  to  conduct  such  cause^  without  the  fault  of  the 
applicant,  is,  upon  filing  a  sufi&cient  affidavit,  good  cause  for  a  con- 
tinuance. Bartd  v.  Tieman  et  aL,  438 

2.  Supreme  Cowi, — ^The  action  of  the  circuit  court,  in  refusing  to  grant  a 
continuance  of  a  cause,  is  subject  to  review  by  the  Supreme  Court,  on 
appeal.  Jb. 

3.  Same.—BiU  of  EBeepUons.—li  the  action  of  a  court,  in  refusing  to 
grant  a  continuance  of  a  cause,  has  been  influenced  by  facts  outside 
of  those  stated  in  the  affidavit  therefor,  they  must,  to  be  made  avail- 
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able  to  Bostain  Bach  decision  on  appeal  to  the  Snpreme  Gonrt,  be  set 
oat  in  the  bill  of  exoeptions.  lb. 

CONTRACT. 

See  DAXAam,  1 ;  Imfaut,  1;  Landlord  and  Tsnaitt,  6, 7 ;  Moieioaoe^  1, 
2 ;  Plxadino^  2 ;  PfiOMiaBORT  Notb,  7;  RwoRifpTiOK,  1 ;  SrATim  of 
Fbauds. 

1.  IhymenL — Money  Paid  for  Um. — Evidence. — ^In  a  suit  to  recover  for 
money  alleged  to  have  been  paid  bj  the  plaintiff  to  a  third  person,  for 
and  at  the  request  of  the  defendant,  it  in  immaterial  as  to  whether 
such  third  person  had  or  had  not  a  valid  claim  upon  the  defendant 
for  such  or  any  sum  of  money.  But  to  recover  therefor  the  plaintiff 
must  establish  the  facts  that  he  had  made  such  payment,  and  that  it 
was  made  on  the  authority  of  the  defendant.    Lueai  v.  JarreRy  Ei^r,  41 

2.  Emdenee, — Performanee, — Where  A.  subscribes  a  certain  sum  of  monev, 
for  a  certain  purpose,  to  be  paid,  on  a  certain  condition,  to  B.,  who  is 
to  procure  therewith  a  certain  writing  for  A. ;  and  B.,  without  the  ex- 

Sress  request  of  A.,  advances  such  Bum,  and  procures  such  writing  fw 
L.,  and  then  infltitutes  suit  for  such  sum  against  A.,  the  latter  may  in- 
troduce evidence  that  such  condition  has  never  been  performed;  but, 
in  the  absence  of  proof  of  such  reauest,  or  proof  of  the  performance 
of  such  condition,  B.  can  not  introauce  such  writing  in  evidence.    lb. 

3.  Aepieoin,  —  Sale,  —  Iteacisrion. — Frond, — In  an  action  by  the  vendor 
against  the  vendee,  to  rescind  a  contract  of  sale  of  personal  property, 
and  to  recover  possession  thereof,  on  account  of  alleged  false  and 
fraudulent  representations  as  to  his  solvency,  made  by  the  latter  to  the 
former,  to  indjuce  him  to  part  with  such  property  on  the  cre<lit  of  the 
vendee,  the  plaintiff  must  establish  the  facts  that  the  alleged  repre- 
sentations were  made  by  the  vendee;  that  at  the  time  diey  were  made, 
they  were  false,  and  that  the  vendee  knew  them  to  be  false;  that  they 
were  such  as  would  deceive  a  prudent  man;  that  they  were  believed  by 
the  vendor;  and  that  they  indnoed  him  to  part  with  snch property. 

Qtegory  v.  SehMaMU^  101 

4.  Scaae, — Where  the  vendor  of  personal  property  is  induced  to  part  with 
his  property  on  the  credit  of  the  vendee,  not  on  account  of  false  and 
fraudulent  representations  made  to  him  by  the  vendee^  but  on  ac- 
count of  confidence  in  the  vendee,  acquired  in  prior  dealmgs  between 
such  parties,  such  sale  is  valid  and  cannot  be  rescinded,  nor  soch 
property  recovered  back,  by  such  vendor,  on  account  of  fraud.         Ih. 

5.  B4UifaUion. — ^Where,  on  aocoont  of  fraud  practised  by  the  vendee,  a 
sale  of  personal  propertv  might  have  been  rescinded  and  possession  of 
the  propertv  recovered  by  the  vendor,  but  the  latter,  with  full  knowl- 
edge of  such  fraud,  accepts  security  for  the  payment  of  the  purchase 
price  of  such  property  and  allow  such  vendee  to  retain  the  possession 
thereof^  until  it  is  levied  upon  by  an  officer  holding  a  writ  against  the 
property  of  such  vendee,  the  vendor  will  be  deemed  to  have  acqai- 
esced  in  and  ratified  such  sale.  16. 

6.  Same, — Property  of  the  value  of  several  hundred  dollars,  which  had 
been  levied  upon  by,  and  was  in  the  possession  of,  an  officer,  under  a 
writ  against  the  property  of  the  owner  thereof,  was,  whilst  so  neld,  sold 
by  him  to  a  third  person,  for  the  sum  of  one  dollar,  but  possession 
thereof  was  not  and  could  not  be  given,  by  such  owner,  to  such  par- 
chaser;  and  the  latter  thereupon  brought  suit  against  the  former,  to 
recover  the  possession  of  such  property. 

HMf  that  such  sale  was  invalid,  and  such  action  could  not  be  maintained, 

lb. 

7.  OpHon. — NoHoe, — Pleading.— By  the  terms  of  a  written  contract,  one 
party  thereto  bound  himself  to  deliver  to  the  other  a  specified  amount 


of  a  certain  kind  of  chatteb,  at  a  pkce  therein  designated,  "at  the 
option  of  the"  latter  ''at  any  time"  aoring  a  specified  period. 

Sdd,  in  a  suit  hf  the  former,  against  the  latter,  for  a  breach  of  such  con- 
tract that  it  was  the  duty  of  the  latter  to  have  notified  the  former  as 
to  what  time  daring  such  period  such  delivery  should  be  made. 

Seldf  also,  that  it  is  sufficient  for  the  former  to  aver  in  his  complaint, 
that  daring  all  of  such  period,  he  had  had  the  amount  and  kind  oi 
chattels  agreed  upon,  in  his  posseasion,  ready  for  delivery,  but  that 
though  the  latter  nad  notice  thereof,  he  never  notified  the  former  to 
deliver  the  same,  whereupon,  after  the  expiration  of  such  period,  he 
sold  the  same  to  a  third  person,  to  his  damage.    I\»aey  v.  Scales  et  al.,  282 

&  AsBessmeiU  of  Tttxe$» — FraiHd.-^To  the  complaint  in  an  action  upon  a 
written  instrument  executed  by  the  defendants,  acknowledging  the  re- 
ceipt from,  and  promising  to  return  to,  the  plaintiff  a  certain  sum  in 
United  States  seven-thirty  bonds,  the  defendants  answered,  admitting 
the  execution  of  such  instrument,  but-  averring,  that  at  the  date  there- 
of, the  plaintiff  had  had  on  deposit,  in  a  bank  of  which  the  defendants 
were  omcers,  a  sum  in  currency  equal  to  the  amount  mentioned  in 
such  receipt;  that,  in  order  to  fraudulently  avoid  taxation  on  such 
carrency,  the  plaintiff  smrrendered  his  certificate,  evidencing  such  de- 
posit, and,  in  lieu  thereof,  received  the  instrument  in  sait,  though  no 
such  bonds  were  ever  received  as  therein  recited. 

ffdd,  on  demurrer,  that  such  answer  is  insufficient. 

J3^  also,  that  an  intent  to  so  avoid  taxation  is  not  fraudulent. 

StUweil,  AdmVz,  etoLv,  Corvrin,  Adm*r,  433 

9l  Agreement  to  Maintaiik, — Besdasion, — Fraud, — Real  Estate.  Action  to  Re^ 
cover. — A  complaint  to  recover  a  tract  of  land  alle^ped  that  it  had  been 
conveyed  by  the  plaintiff,  to  the  defendant,  in  consideration  of  a  writ- 
ten agreement  executed  by  the  latter,  binding  him  to  comfortably 
maintain  the  former  during  life,  in  a  home  on  such  land ;  that  the  de- 
fendant^ taking  advantage  of  the  old  age  and  infirmities  of  the  plain- 
tiff, had  defrauded  him  oy  causing  a  penalty,  in  an  amount  mack  less 
than  the  value  of  the  land,  to  be  infierted  in  such  agreement,  without 
the  knowledge  of  the  plaintifi^  and  bv  then  failing  and  reiusing  to 
provide  such  maintenance,  whereby  the  plaintiff  was  left  without  a 
nome  or  means  to  subsist.  Upon  the  trial,  the  jury  found,  generally, 
for  the  plaintiff,  and,  specially,  that  such  contract  had  been  honestly 
entered  into,  that  the  defendant  had  always  been  able  and  willing 
to  maintain  the  plaintiff,  and  that  he  had  famished  snch  maintenance 
until  the  plaintiff  had  voluntarily  left,  and  declined  to  return  to,  the  de- 
fendant's house. 

Hddj  that  the  defendant  was  only  bonnd  to  furnish  such  maintenance  to 
the  plaintiff  at  his  home  on  such  land ; 

JHdd,  also,  that,  no  demand  having  been  made  therefor  in  the  complaint, 
the  plaintiff  is  not  entitled  to  have  such  contract  reformed  by  increas- 
ing the  penalty  of  such  bond ;  and, 

Mdif  that  mental  feebleness,  not  amounting  to  an  absolute  incapacity 
to  contract,  is  not  sufficient  to  justify  a  rescission  of  a  contract  honestly 
entered  into ;  and,  therefore^ 

Hddy  that  the  defendant  is  entitled  to  a  judp;ment  in  his  favor,  upon  the 
answers  to  interrogatories,  notwithstanding  the  general  verdict. 

Qraham  v.  Cbustor,  659 

OONTEIBUnON. 
See  Baitkbitttct,  1 ;  Statute  oif  Lucciatiqnb,  2. 
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CX)NVEK8ION. 
See  GuAitDiAN  and  Ward,  1,  2,  4 ;  PLEADixa,  9. 

Bailee. — Promissory  Note. — ^A.,  helne  indebted  to  B.  in  a  certain  gnm,  deliv- 
ered to  the  latter,  as  security  for  the  payment  of  such  debt,  a  promis- 
sory note  secured  by  a  chattel  mortgage,  held  b;^  A.  against  C,  for  a 
sum  exceeding  the  amount  of  such  debt ;  C,  with  knowledge  of  the 
nature  of  B.'s  title  to  such  note,  having  paid  him  thereon  a  sum  equal 
to  such  debt,  the  latter  surrendered  such  note  and  released  such  mort- 
ffage  to  C,  who  destroyed  them,  whereupon  A.  brought  suit  against 
both  for  conversion. 

Hdd,  that  B.  and  C.  had  unlawfully  converted  such  instruments,  and  are 
jointly  liable  therefor  to  A.  St^henson  v.  Feeur  el  oL,  416 

CONVEYANCR 

See  CcfSTRACTy  9 ;  Eyidevce,  8 ;  Fbattd;  Beal  EerrATE,  AcnoK  to  Qmsr 
Title,  2,  3 ;  Real  Estate,  AcnoK  to  Reooyer  ;  Real  Estate,  Aldsv- 
ATioK  OF,  1,  2 ,  Statute  of  Fraxtds,  1 ;  Statute  of  Limttationb. 

1.  Warranty  by  Separaie  Instrumeni, — ^Where,  in  addition  to  his  deed  con- 
veying real  estate^  the  grantor  also  executes  to  the  grantee  a  separate 
instrument,  agreeing  therein,  that  if  the  realty  so  conveyed  is  not 
worth  a  sum  equal  to  the  consideration  expressed  in  such  deed,  he 
**  will  make  it  worth "  such  sum,  such  instrument  constitutes,  not  a 
guaranty,  but  a  warranty  of  such  value.  Whitehall  v.  Conner^  354 

2.  Breach. — If  such  instrument  be  executed  upon  the  same  consideration 
as  such  deed,  the  grantor  will  be  liable  for  a  breach  thereof.  lb. 

8.  Evidence. — JVaefioe. — Upon  the  trial  of  an  action  upon  such  warranty, 
for  a  breach  thereof,  where  the  defence  relied  upon  is,  that  it  was  exe- 
cuted without  consideration,  after  the  completion  of  such  sale  and  not 
as  part  of  the  transaction,  and  the  defendant  so  testifies,  the  plaintiff 
may  then  introduce  evidence  of  declarations  of  the  defendant,  made 
to  the  plaintiff  prior  to  such  sale,  as  to  the  value  of  the  land  conveyed 
by  him,  and  of  nis  intention  to  execute  such  warranty.  lb. 

COSTS. 

See  Practice,  11, 12;  Supreme  Court,  19;  Usury,  1. 

1.  When  Judgment  Should  Carry. — Where  the  plaintiff,  in  an  action  for 

a  money  demand  on  a  contract,  recovers  a  judgment  against  the  de- 
fendant^ for  a  sum  exceeding  fifty  dollars,  exclusive  of  costs,  he  is 
also  entitled  to  judgment  for  costs.  Stow  v.  Graham  et  oL,  10 

2.  Remittitur. — Supreme  Court. — Practice. — ^Where,  on  appeal  to  the  Su- 
preme Court,  it  appears  from  the  evidence  that  a  portion  of  the  dam- 
ages assessed  against  the  appellant  is  excessive,  and  the  remainder 
just,  upon  a  remittitur  by  the  appellee  of  such  excess,  the  remainder, 
with  costs  accrued  before  the  appeal,  will  be  affirmed,  but  the  costs 
of  the  appeal  will  be  adjudged  against  the  appellee. 

Ihte  V.  Roberts,  2Tr 

3.  Same. — Where  a  recovery  has  been  had  for  an  excessive  sum  as  dam- 
ages, and  on  appeal  to  the  Supreme  Court,  a  remittitur  of  the  excess  is 
entered,  such  judgment,  as  to  the  residue,  will  be  affirmed,  but  at  the 
costs  of  the  appellee  made  by  the  appeal.     Cravens  etaLY.  buneany  347 

COUNTY  CLERK. 

See  Attornet  General  ;  Deposition,  3,  4,  5. 

1.  OMoer. — PuhUc  Funds.— Demand. — Where  by  law  it  is  made  the  duty 
of  a  public  officer,  at  stated  times  and  to  certain  other  offioers,  to  re- 
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port  and  pay  over  certain  funds  officially  received  by  him,  upon  liiB 

*    lailare  bo  to  do,  a  right  of  action  thereby  accrues  against  him,  without 

demand.  Afoore,  Adm'r,  v.  The  State  ex  reL  Denny,  At^y  GenHf  360 

2.  Same, —  Unclaimed  Moneys. — If  the  clerk  of  the  circuit  court  of  any 
county  fail,  at  the  times  prescribed  by  law,  to  account  for  and  pay 
oyer  all  unclaimed  docket,  witness  and  jury  fees,  fines  and  moneys  of 
estates,  which  by  law  he  is  at  such  times  required  to  so  account  for  and 
pay  over,  he  thereby  becomes  liable,  without  demand,  to  an  action 
therefor.  Ih, 

8.  Same, — Statute  of  Limitations, — Upon  the  institution  of  a  suit  against 
such  clerk,  to  recover  any  of  Rucn  funds  which  he  has  failed  to  so  ac- 
count for  and  pay  over,  he  mav  avail  himself  of  the  statute  of  limita- 
tions of  six  years,  as  a  defence.  J6. 

4.  Same, — Attonuy  General, — ^The  Attorney  Greneral  is  the  proper  relator, 
on  behalf  of  tne  State,  to  bring  such  action,  /ft. 

COUNTY  COMMI8SIONEBS. 

See  Cities  and  Towmb,  6,  7,  8,  9, 10, 11, 12, 13, 14, 16, 16, 17 ;  TubiTfikb; 

Will,  2. 

1.  Agrieultural  Society, —  County  Treasurer. — Ii^unetion.  —  ConstrtieUon  nf 
Statute, — The  board  of  commissioners  of  a  county  are  not  authorized 
by  the  act  of  March  8th,  1873, 1  B.  S.  1867,  p.  54,  entitled  ''An  act  to 
encourage  agriculture  and  agricultural  fairs,^  etc.,  to  make  an  appro- 
priation to  an  agricultural  society,  out  of  the  funds  of  such  county,  to 
assist  such  society  in  paying  off  its  debts ;  and  where,  by  the  order  of 
such  board,  such  appropriation  has  been  made,  and  the  county  auditor 
has  issued  a  county  order  on  the  funds  of  such  county,  for  the  pay- 
ment of  such  appropriation,  the  payment  of  such  county  order  and 
appropriation  may  be  enjoined,  in  a  suit  by  a  taxpayer  of  such  county. 

Warren  County  A^ly  etc,,  Society  et  at.  v.  BarTf  30 

2.  jRnoers. — Statute  Construed. — Bridge, — Donation  to  County. — ^Under  sec- 
tion 3d  of  ''An  act  to  provide  for  the  erection  and  repair  of  bridges," 
etc.,  approved  March  3d^  1855,  the  board  of  commissioners  of  a  county 
have  tne  right  to  receive^  and  to  collect  by  suit,  a  subscription  of 
money,  ma(jte  by  an  individual  as  a  donation  to  such  county,  to 
assist  in  the  erection  of  a  bridge  over  a  stream  in  such  county. 

Bingham  v.  The  Board  of  Commiseioners,  etc.,  113 

3.  AppeaL — The  decision  of  the  board  of  commissioners  of  a  county,  as 
to  whether  public  convenience  demands  the  erection  of  a  bridge  over 
a  stream  in  such  county  is  final,  and  can  not  be  appealed  from.        lb, 

4.  Pleading, — Building  Bridge  on  Private  Property, — ^To  an  action  by  the 
board  of  commissioners  of  a  connty  to  recover  the  amount  of  subscrip- 
tion of  money,  made  by  an  individual  to  such  county^  as  a  donation 
to  assist  in  the  erection  of  a  bridge  over  a  stream  m  such  county, 
it  is  not  sufficient  to  answer  that  such  board  had  no  power  to  erect  such 
bridge,  because  the  same  was  erected  upon,  and  became  a  part  of,  the 
road-bed  of  a  private  corporation,  and  for  the  use  of  which,  since  its 
erection,  such  corporation  charged  and  collected  toll,  and  that  such 
bridge  connected  no  highways  controlled  by  such  county  or  any  town- 
ship or  road  district  therein.*  Ih, 

5.  Rescission^ — In  such  action,  to  an  answer  averring  that  such  subscrip- 
tion was  made  without  consideration,  and  that  before  the  erection  of 
such  bridge,  or  the  taking  of  any  steps  therefor,  the  defendant  had 
notified  the  plaintiff  that  he  had  rescinded  and  withdrawn  such  sub- 
scription, a  reply  is  sufficient,  which  avers  that  the  plaintiff,  upon 
the  faith  of  the  aefendant's  subscription,  had  incurred  great  expense 
in  preparing  and  advertising  for  proposals  for  letting,  and  had  let,  the 
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contract  for  tbe^  erecti<Mi  of  aoch  bridge,  wMcb.  since  snch  notice  of 
reacisaion  and  prior  to  the  bringing  of  the  action,  nad  been  erected.    lb. 

6L  Bdooating  GowUtf  Swt. — Fraud, — IniunaHon, — ^Fraud  consummated  in 
and  by  the  final  order  of  a  board  of  oommiaBioners,  relocatii^  th« 
coantpr  seat  and  directing  the  erection  of  a  new  oourt-hoose  and  lail, 
practised  upon  auch  board  hy  the  petitioners,  ia  aufiicieni  ground  to 
Bustain  an  independent  proce^ng  in  the  circuit  court  to  procure  an 
injunction  against  such  board,  restraining  them  from  carrying  out 
auch  order.        Markle  etoLy,  The  Boardf  etc.,  of  Clay  Covmty  d,  aL,  185 

7.  Same. — ^Fraud  in  such  proceedings,  practised  u^n  such  board  by  the 
petitioners,  in  the  procuring  oi  fraudulent  si^atures  to  the  peti- 
tion for  such  order,  or  in  any  other  matter  which  might  have  oeen 
contested  before  such  board,  during  the  pendency  of  such  petition,  is 
not  ground  sufficient  to  obtain  such  injunction.  /6. 

9b  Same. — Pleading. — Where  an  injunction  in  such  case  is  sought  to  be 
obtained  on  account  of  a  fraud  practised  and  consummated  three 
years  prior  to  the  commencement  oi  such  action,  if  such  delay  be  un- 
e:(plauied  in  the  complain^  it  is  insufficient  on  demurrer,  X6, 

9.  Same, — In  an  action  to  obtain  such  injunction  the  complaint  must  allece 
that  such  court-house  and  jail)  the  building  of  which  is  sought  to  be 
enjoined,  have  not  already  been  erected.  lb. 

10.  Poirers. — Pbor  Faarm. — llie  board  of  commissioners  of  a  county  have  a 
right,  prima  faeief  to  purchase  a  tract  of  land  to  be  used  as  a  home  for 
the  poor  of  their  county,  and  such  right  can  not  be  questioned  in  a 
collateral  proceeding,    JSoUen  v.  The  Board  of  Gomm'rs  of  Lake  Co.,  194 

Xl.  Sam^e. — Common  SchooU. — Ir^uw^ion, — ^A  county  board  has  no  author- 
ity to  make  an  appropriation  of  any  sum,  out  of  the  general  fund  of 
their  county,  for  tne  erection  of  a  school  ouilding ;  and,  if  made,  its 
payment  may  be  enjoined,  in  an  action  for  that  purpose  by  a  taxpayer 
of  such  county.  BothroA  v.  Carr  ei  al,  334 

12.  Statute  Conetrwed, — Diwretionary  Allowance. — Section  7  of  the  act  of  May 
27th.  1852,  "to  authoriee  and  limit  allowances,"  etc.,  (1  B.  S.  1876,  p. 
63)  does  not  authorize  county  boards  to  "  make  allowances  at  their  dis- 
cretion" for  purposes  unauthorized  by  law.  Ih. 

COUNTY  SEAT. 
See  CouNTT  GoMMiaBiOKEBs^  6,  7,  8,  9. 

COUNTY  SUPEKINTENBENT. 
See  Attorney  GeneraIi. 

COUNTY  TREASURER 

See  County  Comhibsionebs,  1. 

COVENANT. 

See  COMYETAKCE. 

CWZcUflroZ  Wcirramty,'---Breajiih,'-'SwU  Affomtt  Heir,'^Slaiuie  </  Xtmitolioiu.— 
SuUute  Construed. — Meamre  of  Damages. — Notice, — Huaband  and  Wife. — 
Fteading, — A  testator  dying  the  owner  of  a  tract  of  land,  devised  it  to 
his  widow  during  her  life,  with  remainder  in  fee  to  A.  and  B.,  in  com- 
mon ;  such  widow  marrying  C,  she  and  C,  by  a  deed  containing  a 
covenant  of  title,  specially  binding  themselves  and  their  heirs  in  stip- 
ulated damages,  for  a  breach  thereof,  jointly  conveyed  such  land  to 
another,  who  then  conveyed  it  to  A. ;  C,  first,  uid  then  such  widow, 
dying,  I).,  their  child,  inherited  and  received  an  estate  from  his  father, 
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C;  afterwards,  and  after  the  estate  of  the  latter  had  been  finally  set- 
tled according  to  law,  B.,  in  an  action  for  that  purpose  against  A.,  ob^ 
tained  a  decree  settling  in  himself  the  title  to  and  the  right  of  posses- 
sion of  the  undivided  half  of  such  land,  thus  causing  a  breach  of  such 
covenant  of  title  made  by  C.  and  his  wife,  and  for  which  breach  A. 
brought  an  action  against  D.  as  the  heir  6f  C. 

Bddf  on  demurrer,  that  the  right  of  action  for  ^uch  breach  not  hayinff 
accrued  until  after  the  final  settlement  of  C.'s  estate,  it  is  not  barrecL 
eidier  by  such  final  settlement,  or  by  the  provisions  of  sections  62  and 
178  of  the  act  of  June  17th,  1852  (2  R.  S.  1876,  p.  491)  "providing  for 
the  settlement  of  decedents'  estates,"  etc.^ 

Hddj  also,  that  D.  is  liable  for  such  breach,  in  damages  not  exceeding  the 
amount  of  estate  received  by  him  of  C. 

Sddf  also,  that  such  covenant  is  not  personal  but  runs  with  the  land,  and 
B  breach  thereof  is  sufficiently  shc^wn  by  an  averment  of  an  eviction  ci 
A.  by  B.,  under  a  paramount  title. 

SeUL  also,  that  an  averment  that  A.  bad  been  in  posseasion  of  such  land 
IS  unnecessary. 

Htldf  also,  that  it  is  unnecessary  to  aver  that  D.  had  had  notice  of  such 
action  by  B.,  against  A. 

Hddy  also,  that  the  fact  that  a  married  woman  is  not  bound  by  her  cove- 
nant, in  which  her  husband  joins  in  conveying  her  land,  does  not  re- 
lease him.  Bl4jiir  v.  AUeUj  4()9 


(miMINAL  LAW. 


1. 


Keeping  Oaming  Apj^raius. — The  keeping  of  a  gaming  apparatus,  com- 
monly called  a  "trick  knife,"  for  the  purpose  of  wagering,  winning 
and  gaining  money  and  articles  of  value  thereon,  is  a  misaemeanor, 
and  not  a  felony.  Hayes  v.  The  State,  99 

2.  Repeal  of  SUUule. — Conatruetion  of  Statute. — Section  88  of  the  act  of 
1852,  defining  felonies,  (2  B.  S.  1876,  p.  442)  so  far  as  it  relates  to  the 
keeping  of  gaming  apparatus,  is  repealed,  oy  implication,  by  the  act 
<d  March  15th,  1875,  (2  B.  8. 1876,  p.  480)  amencKng  the  74th  secticm 
of  the  act  of  1852,  defining  misdemeaDors.  lb, 

3.  Habeai  Corpus, — Baii. — Murder. — Where  a  defendant  is  confined  in 
jail  upon  an  indictment  for  murder,  he  is  entitled  to  be  admitted  to 
nail,  on  petition  therefor,  upon  showing  either  that  the  proof  of  his 
guilt  is  not  evident,  or  that  the  presumption  thereof  is  not  strong. 

Ex  JParte  Jones  et  «t,  176 

4.  Bwden  of  Proof. — Upon  the  hearing  of  such  petition,  the  burden  ef 
proof  is  upon  the  deiendant.  Ih, 

h,  iVe8itmptiof».**-Upo&  the  hearine  of  snch  petition,  the  presumption  of 
law  is  against,  not  in  favor  of,  the  defendant's  right  to  oe  admitted  to 
bail.  76. 

6.  Larceny.-^IndietmeaitL'^A.ik  indictment  charging  the  defendant  with 
having  unlawfuUv  and  feloniously  stolen,  taken  and  carried  away 
"  bank-bills  "  of  a  certain  denomination,  "  a  more  particular  descrip- 
tion of  which  bank-bills  can  not  now  be  given,"  of  a  certain  specified 
value,  and  the  property  of  a  person  named,  is  sufficient  on  motiofti 
to  quash.  HaH  v.  The  SUOe,  599 

7.  EMenoe. — On  the  trial  of  the  defendant  npon  such  indictment  a 
conviction  upon  evidence  describing  the  proper^  simj^y  as  "bills"  is 
erroneous.  Ih, 

8.  JuOuMil  ^o<i00.— The  courts  of  this  State  take  judicial  notice  of  the 
fact  that  there  are  classes  of  notes  and  bills,  other  than  bank-bills,  in 
circulation  as  money. 
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DAHAQES. 

See  CovBNAiVT ;  Guabbian  axd  Wabd,  6,  7 ;  Labblobd  and  Tenabt,  5 ; 

Wabrahty. 

1.  Measure. — NominaL — Contract  to  PubHah  Legal  Notice. — A  complaint  for 
damages  alleged  that  the  plaiiitifT,  a  retailer  of  intoxicating  liquon, 
licensed  under  the  law  of  this  State,  to  obtain  a  renewal  of  such 
license,  then  about  to  expire,  paid  to  the  defendant,  the  proprietor  of  a 
weekly  newspaper,  a  certain  sum,  for  which  the  latter  asreed  to  pub- 
lish, in  such  newspaper,  a  sufficient,  timely  notice  of  the  plaintiff's 
intention  to  apply  to  the  proper  county  board  for  such  license:  bat 
that,  on  account  of  the  defendant's  failure  so  to  do,  the  plaintin  had 
failed  to  obtain  such  license,  and  was  compelled  to  suspend  such  busi- 
ness for  a  certain  period. 

Ileldf  on  demurrer,  that  such  cause  of  action  is  sufficient  to  entitle  the 

plaintiff  to  more  than  nominal  damagesi 
Heldf  also,  that  the  plaintiff  is  entitled  to  damages  in  at  least  the  amount 

of  Ruch  price  so  paid. 
Hfildy  also,  that  such  price,  though  but  three  dollars  and  fifty  cents,  is  not 

so  small  as  to  brinp;  the  cause,  on  appeal  to  the  Supreme  Court,  within 

the  rule,  de  mvnimu  non  curat  lex. 
Hdd,  also,  that  the  fact  that  the  plaintiff's  business  property  was  rendered 

useless  during  and  by  such  suspension  of  business  should  be  considered 

in  estimating  his  damages. 
Held,  also,  that  mere  speculative  profits,  which  the  plaintiff  might  haye 

realized  if  his  business  had  not  been  suspended,  are  not  a  proper  basis 

upon  which  to  assess  his  damages.  Glass  v.  Garoer  et  a/.,  336 

2.  Custom  — Surplusage. — ^An  allegation  in  such  complaint  as  to  a  custom 
in  the  defendant's  office  of  furnishing  copy  of  the  forms  of  such  notices 
is  mere  surplusage.  76. 

DECEDENTS'  ESTATEa 
See  CmBB  akd  Towns,  4 ;  Covenaitt  ;  Mobtqaoe,  2 ;  PZjbadino,  9 ;  Stat- 

XTTE  OF  LOOTATIONB,  1. 

1,  BemowU  of  Adrnimstrator. — How  Procured. — An  administrator  of  a  dece- 
dent's estate,  which  is  in  process  of  settlement,  can  only  be  remoyed 
upon  the  verified  petition  of  a  person  interested  in  such  estate,  or  of  a 
co-administralor,  or  of  the  surety  of  such  administrator,  specifying 
one  or  more  causes  for  removal.  VaU,  Adm\Y.  Gvoan  et  al^  5$ 

2.  Fleading. — Where  a  petition  for  the  removal  of  an  administrator  of  the 
estate  of  a  decedent  is  filed  by  a  person  claiming  an  interest  in  such  es- 
tate, the  petition  must  show  the  nature  of  such  interest,  by  alleging 
the  facts  constituting  it.  Ih. 

8.  Same. — Upon  the  petition  of  a  creditor  asking  an  order  upon  such  ad- 
ministrator to  i>ay  off  a  claim^  held  by  the  former  against  such  estates 
but  neither  asking,  nor  assigning  any  statutory  reason,  for  the  removal 
of  such  administrator^  the  court  can  not  order  his  removal,  nor  ap- 
point a  successor  to   him  in  such  trust.  ih, 

4.  AdnvinislraUiT. — F%nal  Settlement. — Surplus. — EscheaL — Where,  from  the 
final  settlement  report  of  the  administrator  of  a  decedent's  estate,  it 
appears  that  there  is  a  surplus  in  his  hands  for  distribution,  upon  the 
expiration  of  two  years  from  the  filing  and  approval  of  such  report| 
without  the  appearance  of  any  heirs  to  claim  such  surplus,  it  escheats 
to  the  State,  and  it  is  the  duty  of  the  court  to  order  su<m  administrator 
to  pay  such  surplus  to  the  proper  county  treasurer,  for  the  use  of  the 
State.  Fuhrer,  Adm*r,  v.  The  SiaUe,  ezrcLThe  At^y  Qen%  160 

5.  Same. — Remowd  of. — Successor. — Promeutxng  Attorney. — ^Upon  the  faUure 
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of  the  admimstrator  to  obey  Bach  order,  it  is  the  dutj  of  the  oonrt  to 
remove  such  administrator  and  appoint  his  Bucoessor,  who  ahoald 
bring  suit  af^ainst  his  predeoesaor,  on  hia  bond ;  and  it  ia  the  duty  of 
the  prosecuting  attorney  of  such  court  to  prosecute  such  suit.  lb, 

6.  Same, — Atiomey  General. — Partiea, — Statute  ConttruetL — Upon  the  failure 
of  the  court  to  so  order  the  administrator  to  so  pay  over  such  surplus, 
or  upon  the  failure  of  such  administrator  to  ooev  an  order  so  made, 
if  the  court  shall  have  failed  to  so  remoye  such  administrator  and  ap- 
point his  successor,  or  if,  upon  the  removal  of  such  administrator  and 
the  appointment  of  his  successor,  the  prosecuting  attorney  shall  have 
failed  to  institute  and  prosecute  such  suit,  after  the  lapse  of  twelve 

f  months  from  the  time  when  any  such  judicial  or  official  action  becomes 
necessary,  the  State,  on  the  relation  of  her  attorney  general,  may  insti- 
tute a  suit  on  such  bond,  to  recover  such  surplus.  Ih, 

7.  Sonne. — Supreme  Court. — IVactiee. — If  no  exception  be  taken  to  the  sum- 
mary order  of  court,  removing  the  administrator  of  an  estate,  of  which 
such  court  has  jurisdiction,  and  directing  that  he  forthwith  account 
for  the  assets  of  such  estate,  he  will  be  deemed,  on  appeal  to  the  Su- 
preme Court,  to  have  acquiesced  therein.  Ex  ^irte  iStmpson,  AdrnW^  415 

8.  OircuU  Court. — Jvriadictian. — Action  Affainat  Eatate  and  Another. — Judg- 
ment. — Mortgage. — Notice. — Summone. — A  testator,  dying  seised  in  fee  of 
lands,  devised  them  to  his  widow  during  her  widowhood,  with  remain- 
der in  fee,  in  common,  to  his  children,  part  of  whom  conveyed  their 
portions  of  such  remainder  to  a  purchaser ;  such  widow  having  died, 
such  purchaser  x^ommenced  a  joint  action  in  the  circuit  court,  affainst 
the  administrator  of  her  estate,  and  the  guardian  of  another,  by  ffling  a 
complaint  upon  the  probate  appearance  docket,  and  issuing  a  sum- 
mons thereon  to  such  guardian,  alleging  in  his  complaint,  that,  after  he 
had  received  such  conveyance,  such  widow  had  committed  waste  upon 
the  inheritance,  by  cutting  and  selling  timber  growing  thereon,  with  the 
proceeds  of  which  she  had  purchased  a  tract  of  land  and  caused  the 
same  to  be  conveyed  to  such  ward*  and  then  died,  leaving  an  estate  in- 
sufficient to  pay  him  his  damages,  judgment  for  which  he  demanded 
against  such  administrator,  and  also  that  such  ward's  said  land  be  sub- 
jected to  the  payment  of  any  deficiency  which  could  not  be  realised  from 
such  estate. 

Mddy  that  the  circuit  court  has  now  the  same  probate  jurisdiction  as  for- 
merly beloi^d  to  the  common  pleas  court,  out  that  it  is  entirely  inde-  ' 
pendent  of  its  jurisdiction  in  ordinary  civil  actions. 

Heldf  also,  that  a  simple  claim  against  a  decedent's  estate  must  be  filed, 
and  entered  upon  the  appearance  docket  by  the  clerk. 

Heldf  also,  that  judgment  or  mortgage  liens  upon  the  estate  or  property  of 
a  decedent  can  not  be  filed  nor  adjudicated  as  are  simple  claims. 

Held,  also,  that  the  action  in  this  case,  being  a  joint  onov  against  such  ad- 
ministrator and  guardian,  could  not  be  commenced  by  filing  a  complaint 
upon  the  appearance  docket,  but  ought  to  have  been  commenced  as  an 
ordinary  civil  action. 

Held^  also,  that  a  summons  upon  a  simple  claim  against  a  decedent's  estate 
IS  not  contemplated  by  the  statute,  the  filing  and  entry  of  such  claim 
being  sufficient  notice  to  the  administrator. 

Held,  also,  that  the  summons  in  this  cause,  to  such  guardian,  ought  not  to 
nave  been  issued,  and  the  service  thereof  gave  such  court  no  jurisdic- 
tion over  him  ;  and,  therefore, 

Heldy  also,  that  all  parts  of  such  complaint,  as  to  such  guardian  or  his 
ward,  were  properly  stricken  out,  and  the  action  as  to  him  dismissed, 
on  motion. 

Heldf  also,  that  such  complaint,  thus  eliminated,  constitutes  a  sufficient  claim 
against  such  estate,  and  is  within  the  probate  jurisdiction  of  such  court. 

Held,  also,  that  the  will  of  such  testator,  though  made  part  of  such  com- 
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plaint,  is  not  the  basis  of  the  action  for  waste^  and  can  neither  control 
nor  aid  any  of  the  aTerments  of  such  complaint. 
Hddf  also,  that,  by  the  averments  of  the  complaint,  such  widow  had  a  life- 
estate,  only,  in  such  lands.  Noble  v.  McOinnU  el  oL,  b28 

DEMAND. 
See  CoiTKTT  CuBBX,  1,2;  Mobtqaos,  2;  Bedekptiok,  1. 

DEMUBBEB. 
See  P&AcncE,  9, 14 ;  Supbeme  Ck)XJBT,  3, 10, 12, 15, 16, 28, 85. 

DEMUBBEB  TO  EVIDENCE. 
See  Fbaud,  1,  2, 3. 

DEPOSITION. 

1.  NoUce. — ^The  fact  that  the  certificate  to  a  deposition  shows  it  to  have 
been  taken  at  the  '^city,''  instead  of  at  the  '^town,"  of  A.,  as  specified 
in  the  notice  of  such  taking,  is  no  cause  lor  eappresaing  such  ^posi- 
tion. Harvey  ▼.  Otiwm^  535 

2.  Preaumption, — Jhulite, — ^In  the  absence  of  an  affidavit  showing  them 
to  be  different  places,  it  will  be  presumed  that  the  office  of  the  clerk 
of  the  "  county  court,''  etc.,  at  which  the  certificate  to  a  deposition 
shows  it  to  have  been  taken,  is  the  same  place  as  the  office  of  the  tslerk 
of  the  "  county,''  etc.,  where  the  notice  specified  it  would  be  taken.    lb, 

t.  Court  tf  Record. — A  court  having  a  clerk  and  a  seal  is  *'  a  court  of 
record."  lb, 

4.  OguM  Character. — Waiver. — Qet^  of  Cbttr/.~If  proof  of  the  official 
character  of  an  officer  before  whom  a  deposition  is  to  be  taken  be 
waived,  his  certificate  thereto,  under  the  seal  and  as  the  clerk  of  a 
court,  and  such  waiver,  are  sufficient  evidence  that  such  deposition  was 
taken  by  the  "  clerk  of  a  court  of  record,"  lb, 

5.  Sa.iM. — Where  a  deposition  is  taken  before  the  ^  clerk  of  a  court  of  rec- 
ord "  he  must  certify  to  the  same  under  the  seal  of  such  court.         lb, 

6.  SgmA. — Meer, — NoUee^ — ^Tbe  notice  of  the  takiiiff  of  a  deposition  need 
not  speciiy  before  what  particular  officer  it  will  be  taken ;  but  if  it 
does  so  specify,  the  fact  that  it  was  taken  before  a  di&rent  officer  will 

'         not  render  the  deposition  invalid.  lb, 

DESCENTS. 
See  Specific  F^rfobmasoe, 

1.  AduUery  of  Wye. —  TTiAw.—Where  a  wife  has  abandoned  her  husband, 
and  at  the  time  of  his  death  is  living  in  adultery,  the  32d  section  of 
the  statute  of  descents  of  this  State  prevents  her  from  inheriting  any 
part  of  his  estate.  Ooodtdn  v.  Owen  et  oL,  243 

2.  Same. — Statute  Construed. — Habitual  illicit  intercourse  of  the  wife  with 
men,  no  difference  with  whom  in  particular,  or  where,  is  a  *'  living  in 
adultery  "  within  the  meaning  of  such  section.  lb. 

3.  Same. — Pb8thum4>us  Child. — Mother. — If  a  woman  who  was  "living  in 
adultery "  at  the  decease  of  her  husband  ^ive  birth  to  a  legitimate, 
posthumous  child,  begott<*n  by  him,  it  will  inherit  from  such  decedent^ 
and,  on  its  death,  she  will  inherit  from  her  child.  /^ 

DISAFFIBMANCE. 
See  Infant. 

EMINENT  DOMAIN. 
See  CnxES  and  Towns,  7. 
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ESCHEAT. 
See  Dbcedentb'  EflTATEB^  4^  6,  6. 

ESTOPPEL. 

See  FoBMEB  Adjudication  ;  Husband  and  Wife,  4 ;  Beaii  Estate,  Ac- 
tion TO  Quiet  Title,  3. 

EVIDENCE. 

See  Bankrupict,  4 ;  CmEB  and  Towns,  4 ;  Contract,  1,  2:  Conyetange, 
3 ;  f^UD,  6 ;  Highway,  4 ;  Husband  and  Wife,  6 ;  Liquob  Law,  2, 
3,  4 ;  Mechanic's  Lien,  7 ;  New  Trial,  5 ;  Practice,  2,  13 ;  Promis- 
sory Note,  1,  9;  Bailroad,  6;  Beal  Estate,  Action  to  Quiet 
Title,  1,  6,  7 ;  Beal  Estate,  Action  to  Becover,  1,  2 ;  Slander,  6 ; 
Specific  Performance  ;  Statute  of  Lootations,  1. 

I.  Witness. — Impea/^meTU. — Where,  on  the  trial  of  a  cause,  declarations 
by  a  witness,  made  oat  of  court,  contradicting  testimony  given  by  him 
in  such  cause,  are  |^iyen  in  eyldence  to  impeach  him,  the  party  callinA| 
him  may  give  evidence  of  other  declarations,  made  by  him  out  <n 
court,  in  harmony  with  his  testimony,  for  the  purpose  of  supporting  it. 

Brool^nk  v.  The  StaUy  ex  rcL  muTrpky,  169 

1L  Saane, — Evidence  of  deolarations  in  harmony  with  the  testimony  of  a 
witness  is  not  limited  to  those  made  before  the  time  when  his  declara- 
tions, given  in  evidence  to  impeach  him,  were  made.  lb. 

3.  Opinion  of  Witness, — Where  the  value  of  property  is  an  issue  in  a 
cause,  any  witness  acquainted  with  such  property  may  testify  as  to  its 
value,  stating  also  the  facts  upon  which  he  bases  his  opinion. 

HoUen  v.  The  Board  of  Ckmm'rs  <4  Lake  Co.,  194 

4.  Insolvenev. — IVtntftpa/  and  Surety, — Evidence  of  the  reputation  of  a 
principal  debtor,  as  to  his  solvency  or  insolvency,  is  incompetent  to 
show  whether  or  not  he  has  paid  a  debt  for  which  anoti&er  was  svre^, 

lb. 

6.  IMndpal  and  Agent, — Attorney, — ^Declarations  of  the  general  attorney 
of  a  county,  that  she  would  pav  a  certain  debt,  are  not  admissible  as 
evidence  in  a  suit  upon  such  claim,  against  such  county.  lb. 

6.  Parol  Evidence  of  Writing. — Without  proof  accounting  for  the  absence 
of  a  writing,  parol  evidence  of  its  contents  is  inadmissible.  lb. 

7.  OriffinaL — Because  it  is  "the  original"  is  no  ground  of  objection  to  the 
admission,  as  evidence,  of  the  original  praecipe  for  an  execution.      lb. 

8.  Conveyanee.-- Consideration, — In  an  action  to  recover  for  the  price  of 
land  sold  and  conveyed  bv  the  plaintiff,  to  the  defendant,  the  consider- 
ation expressed  in  the  deed  of  conveyance  may  be  contradicted  by 
parol  evidence.  Steams  v.  Dvbcisy  257 

9.  Q^antumi  Valebai. — Where,  in  an  action  to  recover  for  the  price  of 
property  sold  by  the  plaintiff  to  the  defendant,  the  complaint  containis 
one  paragraph  oased  on  a  special  contract,  and  another  on  the  quantum 
vai^KU,  under  the  latter  the  plaintiff  may  introduce  evidence  in  chief, 
of  the  value  of  such  property.  lb. 

10.  Admissions. — Practiix. — Where,  in  such  cause,  under  an  alleged  n)ecial 
contract  as  to  such  price,  differing  from  that  set  up  by  the  plaintiff,  the 
defendant  has  testified  in  support  thereof,  and  in  contradiction  of  the 
testimony  of  the  plaintiff,  the  latter,  at  the  eondusion  of  the  evidence 
for  the  defendant,  may  th^^n  introduce  ^idenoe  of  declarations  by  the 
defendant,  as  to  such  contract  price.  lb. 

II.  Highway. — Bqxfrt  of  Viewers. — ^Tbe  report  of  viewers  appointed  by  a 
county  board  to  view  a  proposed  location  or  change  of^  a  highway  is 
not  competent  evidence  for  any  purpose,  upon  the  triid  of  such  cause, 
on  appeal  to  the  circuit  court  Freek  v.  Christian,  320 
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12.  Suretyahip. — ^Where,  on  the  trial  of  the  ^aeetioD  of  saretjahip,  as  be- 
tween A.  and  B.,  the  makers  of  a  promisfiory  note  upon  which  thej 
have  been  sued,  upon  pleadings  by  each,  alleging  tnat  he  was  tbie 
surety  and  the  other  the  principal,  and  the  evidence  established  that 
such  note  had  been  given  for  a  loan  of  money  by  the  payee,  and  that 
when  such  money  was  procured,  A.,  in  the  presence  oi  B.  and  the 
payee,  took  such  money  and  carried  it  away,  it  is  competent  for  A., 
in  order  to  rebut  any  inference,  arising  from  such  evidence,  that  he 
was  the  principal,  to  introduce  evidence  to  show  that  B.  was,  at  the 
time  of  such  loan,  indebted  to  him,  as  a  circumstance  tending  to  sup- 
port his  own  testimony  that  B.  had  procured  such  loan  to  pay  such 
indebtedness.  Harvey  v.  OAom,  535 

13.  Leading  Question. — A  question  in  the  nature  of  a  direction  to  the  wit- 
ness to  whom  it  is  put,  to  state  what  if  any  knowledge  he  has  cop- 
cerning  a  material  matter  in  controversy,  to  which  his  attention  la, 
by  the  same  question,  called,  is  not  leading.  lb. 

14.  Same. — A  question  which  suggests  to  the  witness,  and  leads  him  to  make, 
the  answer  desired,  is  leading.  lb. 

EXECUTION. 

See  Fectdbe,  3,  4;  Fbaud;  Pbingipal  and  Surkft,  1;   Statute  or 

Fbaudb,  2. 

EXECUTOR  AND  ADMINISTRATOR. 
See  Deoedentb*  Eotateb,  1,  2,  3,  4,  5,  6,  7. 

FIXTURE. 

See  Replevin. 

1.  BeaUy, — PenonaUy, — ^The  fact  that  a  stationary  mill,  belonging  to  two 
persons  jointW,  has  been  placed  upon  and  affixed  to  the  real  estate  dt 
one  of  them,  tor  manufacturing  purposes,  under  a  temporary  shed,  the 
posts  of  which  are  let  into  the  soil,  does  not  constitute  it  part  of  such 
realty,  if  treated  by  such  owners  as  personalty.      Young  y.  Baxter,  188 

2.  Same, — ^The  fact  that  such  personalty  was  so  attached  to  such  realty, 
without  the  agreement  of  a  judgment  creditor  having  a  judgment 
lien  upon  such  land,  that  it  should  be  treated  as  personalty,  will  not 
eive  to  the  latter  the  right  to  treat  it  as  a  part  of  the  realty,  if  it  can 
be  removed  without  injury  thereto.  lb. 

8.  Same.  —  ExeetUion, — Exemptum. — In  such  case,  where  an  execution 
against  the  owner  of  such  real  estate  is  levied  thereon,  he  may  de- 
mand that  such  realty  be  set  off  to  him  as  exempt  from  execution,  br 
an  appraisement  which  will  not  include  such  mill  property.  lb. 

4.  Same. — Mandate. — Appraisement. — Where,  in  such  case,  the  sheriff  hold- 
ing such  writ  has  caused  such  realty  to  oe  appraised,  without  includ- 
ing such  mill  property,  and  set  off  to  such  execution  defendant,  the 
execution  plaintiff  is  not  entitled  to  a  writ  of  mandate  to  such  sheriff,  to 
compel  him  to  have  such  realty  so  appraised  as  to  include  such  mill 
property.  lb. 

FORECLOSURE. 

See  MoBTOAQE,  1 ;  New  Trial,  1 ;  Real  Estate,  AcnoN  to  Quiet  Tjtlb, 

6,  9 ;  Redemption,  2 ;  Usubt,  2. 

FORFEITURE. 
See  REDEMPnoN,  1. 
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FORMER  ADJUDICATION. 

See  PiiEADmo,  10 ;  Pbomissoby  Note,  5. 

Estoppd. — Swetiifship, — Proceeding  to  determine  the  question  of  Buretjship, 
as  between  A.  and  B.,  the  defendants  in  an  action  upon  a  promissorj 
note,  wherein  A.  had  appeared  and  answered  and  B.  had  made  default. 
To  a  complaint  by  A.  alleging  himself  to  be  the  surety,  only,  and  B.  to 
be  the  principal,  B.  answered,  alleging  as  matter  of  estoppel,  that  in 
the  answer  by  A.,  in  the  original  action,  he  had  alleged  such  surety- 
ship on  such  note,  and  that  upon  the  trial  of  such  original  action  a 
finaing  had  been  rendered  by  the  court,  for  the  plaintiff  and  against 
A.,  upon  such  issues. 

Held,  on  demurrer,  that  such  answer  by  B.  is  insufficient. 

HMf  also,  that,  to  such  answer  by  A.  to  the  original  complaint,  B.  could 
not  have  aemurred  or  pleaded,  and  therefore  the  matters  therein  al- 
leged were  not  res  cufjudiecUaf  as  between  A.  and  B. 

Harvey  y.  Osbom,  535 

FRAUD. 

See  CoiiTR^CT,  8, 4, 5,  6,  8,  9;  Coinmr  Commibbionebs,  6,  7,  8,  9;  Pboiob- 
soBT  Note,  2,  3,  6,  7, 14 ;  Statute  of  LnoTATioire. 

1,  Demurrer  to  Evidence. — Conveyance. — Husband  and  Wife. — On  the  trial 
of  an  action  by  a  judgment  creditor,  to  set  aside  certain  allesed  fraud- 
ulent conveyances,  made  and  procured  by  his  debtor,  transferring  his 
land  to  his  wife,  through  a  third  person,  and  to  subject  the  same  to 
execution,  the  evidence  on  behalf  of  the  plaintiff  established  that  the 
debtor,  prior  to  his  becoming  indebted  to  the  plaintiff,  had  acquired 
title  to  the  land  in  question ;  that  subsequent  to  the  incurring  oi  such 
debt,  such  debtor  and  his  wife,  by  deed,  conveyed  the  land  to  a  third 
person,  who,  with  his  wife,  in  like  manner,  conveyed  the  same  to  the 
wife  01  the  debtor ;  that  though  both  of  said  last  named  conveyances 
purported  to  be  for  a  valuable  consideration,  yet  no  consideration  for 
either  passed  between  the  parties  thereto ;  that  about  two  years  after- 
ward, the  plaintiff  recovered  a  judgment  against  the  debtor,  for  the 
amount  of  said  debt ;  and  that  an  execution  on  such  judgment  having 
been  issued  to  the  proper  officer,  the  debtor  had  then  no  property  sul? 
ject  to  execution,  and  such  writ  was  returned  "  unsatisfied." 

Hdi,  that  a  demurrer,  by  the  defendant,  to  such  evidence,  was  properly 
sustained. 

Hddj  also,  that  though  on  a  demurrer  to  such  evidence,  every  fair  infer- 
ence deducible  therefrom  must  be  taken  against  the  party  demunriuff, 
yet  fraud,  in  the  execution  of  such  conveyances,  was  not  deducible 
from  such  evidence  and  could  not  be  presumed. 

Ea^gan  v.  Downing  etaLfdb 

2.  Htuband  and  Wife. — Where  a  husband,  retainins  ample  means  to  pay 
all  his  debts,  conveys  a  part  of  his  property  to  his  wife,  such  convey- 
ance is  good  as  to  future  creditors,  at  least.  fb. 

8.  Fleading. — To  a  complaint  by  a  judgment  creditor,  to  set  aside  an  al- 
leged fraudulent  conveyance  of  the  lands  of  his  judgment  debtor  to 
the  wife  of  the  latter,  and  to  subject  the  same  to  execution,  it  is  a  suf- 
ficient answer  bv  the  wife,  to  alfeee  that  such  lands  had  been  pur^ 
chased  from  a  third  person  and  wholly  paid  for  by  her,  through  her 
husband  as  her  agent,  out  of  her  own  separate  estate,  but  that,  with- 
out her  knowledge  or  consent,  said  lands  had  been  conveyed  to  her  hus- 
band, such  judgment  debtor,  who  had,  on  her  demand,  made  the  con- 
veyance sought  to  be  set  aside.  Ib^ 

4.  Chnveyanee  to  Defraud  Orediiara, — Lands  purchased  with  the  means  of  a 
judgment  debtor  having  no  property  suoject  to  execution,  and  by  him 
procured  to  be  conveyed  to  himself  and  wife  jointly,  with  the  right  of 
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BanriTonhip,  for  the  purpose  of  defrauding  hiB  creditors,  may  be  sub- 
jected to  an  execution  upon  such  judgment^  in  an  action  for  that  pur- 
pose, against  such  grantees.  WUds  HaLy,  Bogan,  331 

6.  AlUration  of  ConveyaTiee, — Such  action  may  be  in  like  manner  sustained, 
where  such  conveyance  has  first  been  so  jjrocured  and  made  to  the 
debtor  himself,  and  afterwards  changed  hj  inserting  the  name  of  his 
wife,  with  a  clause  of  survivorship.  Ih, 

6.  Evidence. — On  the  trial  of  such  cause,  if  the  evidence  does  not  identify 
such  land  nor  show  any  title  thereto  in  such  debtor,  nor  by  whom  tlie 

Surchase-money  therefor  was  paid,  judgment  should  be  rendered  for 
le  defendants.  lb, 

GIFT. 

See  MoKTOAOE,  2. 

GUARANTY. 

See  CoirvEYANGE,  1. 

GRAVEL  ROADS. 
See  TujMiFiJUE. 

GUARDIAN  AND  WARD. 

1.  Oonvertaon  qj  Ward?8  Estate, — Where  a  guardian  has  become  insolv^it, 
and  the  penalty  of  his  bond  has  been  exhausted  in  a  suit  thereon,  by 
a  judgment  against  him  and  his  surety,  leaving  an  unsecured  de- 
ficiency in  the  amount  yet  due  to  the  waird,  neveruieless  the  latter,  in 
an  action  therefor,  is  entitled  to  a  decree  against  such  guardian,  such 
sure^,  and  the  assignee  and  judgment  defendant,  vesting  in  the  ward 
title  to  a  judgment,  for  an  amount  not  exceeding  sudi  deficiency, 
against  such  defendant,  wrongfully  procured  by  sucm  guardian  in  his 
own  name,  upon  a  chose  in  action  belonging  to  his  ward's  estate,  and 
unlawfully  assigned  to  such  assigneey  who  received  the  same  with 
knowledge  of  such  conversion.  Moon  etoLy.  Martin  et  ice,  218 

2k  Same. — Tender. — ^la  such  action  it  is  no  defence,  that,  prior  to  its 
oommenoement,  and  prior  to  his  procuring  such  judgment,  the  guard- 
ian had  olfered  to  transfer  such  chose  in  action  to  the  wara,  upon  con- 
dition that  the  latter  would  receipt  the  former  for  the  amount  thereof 
as  so  much  cash  UAon  the  amount  due  to  the  ward,  if  such  tender 
be  not  kept  good  by  oringing  it  into  court.  lb, 

8.  AetUm  om  Bond. — In  an  action  by  a  ward  against  his  guardian,  upon 
the  tatter's  bond,  for  several  different  breaches  of  the  condition  there- 
of, they  may  all  be  joined  in  one  and  the  same  paragraph  of  com- 
plaint. Biekartuany  Adm*r,  HoLy.  The  State,  ex  rd.  OtoWj  etc.,  381 

4.  Same. — Tnetniuition  to  Jury. — ConvenUm, — On  the  trial  of  an  action  upon 
a  guardian's  bond,  lor  alleged  conversion  of  his  ward's  estate,  it  Is 
error  for  the  court  to  instruct  the  jury  tiring  the  cause,  that  if  such 
guardian  has  taken  "  notes,  for  money  belonging  to  his  ward,  payable 
to  himself  in  his  own  name,  that,  in  law,  would  amount  to  a  conver* 
aion  of  his  ward's  estate."  lb. 

6.  AUowaneefor  Servieee. — ^Where,  from  the  evidence  given  on  the  trial  of 
such  cause,  it  appeam  that  such  guardian  is  entiued  to  no  allowance 
tor  his  services,  as  such,  he  can  not  complain  of  an  erroneous  instruc- 
tion to  the  jury  by  the  court,  as  to  the  value  of  his  services.  lb. 

6.  Measure  of  Damages. — Statute  Gonstmed. — The  measure  of  the  damages 
that  mav  be  recovered  in  an  action  upon  a  guardian's  bond  is  pre- 
scribed by  clause  3  of  section  9  (2  R.  S.  1876,  p.  589)  of  the  act  of  Jnne 
9th,  1862,  ''touching  the  relation  of  guardian  and  ward,"  and  ib  ''ten 
per  oent.  in  damages  on  the  whole  amount  of  estate,  both  real  and  per- 
gonal, in  his  hands  belonging  to  such  ward."  lb. 
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7.  i&me.— Section  13  (2  B.  S,  1876,  p.  592)  of  the  act  touchii«  the  rela- 
tion of  guardian  and  ward  doea  not  contemplate  that  section  163  of  the 
act  providing  for  the  settlement  of  decedents'  estates  shall  govern,  aa 
providing  a  measure  of  damages,  in  suits  upon  a  guardian's  bond.    Ih, 

HABEAS  CORPUS. 
See  Ckiminal  Law,  3,  4,  5. 

mOHWAY. 
See  EviDJENCE,  11. 

1.  Ammdment  of  JRs£t£um.~Durin^  the  pendency  of  a  proceeding,  before  a 
county  board,  to  establish  a  highway,  or  on  appeal  therefrom  to  the 
circuit  court,  the  petitioners  are  entitled  to  amend  their  petition  so  as 
to  show  to  whom  each  separate  tract  of  land  to  be  affected  by  the  pro- 
posed highway  severally  oelonga,  upon  proof  that  all  of  the  owners  or 
occupants  of  such  lands  have  been  dulv  notified  of  the  pendency 
thereof.  Heariek  etaLv.  Hedrick  et  cU.,  78 

2.  Variance. — ^Where  all  the  owners  of  lands  which  will  be  affected  by  the 
construction  of  a  |)roposed  highway  have  been  duly  notified^  ox  the 
pendency  of  a  petition  to  establish  such  highway,  but  the  petition  and 
notice  arq  defective  in  not  averring  to  whom  each  separate  tract  of  such 
lands  severally  belongs,  an  amendment  of  such  petition  so  as  to  show 
such  ownership  will  not  constitute  a  fatal  variance  between  such  peti- 
tion and  notice.  76. 

8.  Description  of  Itoute. — Hie  description  of  the  route  of  a  proposed  high- 
way petitioned  for  was,  ''passinff  over  and  upon  the  line  dividing  the 
lands  of  "  certain  owners,  named. 

Mdd,  that  such  description  is  sufficient,  and  ia  equivalent  to  an  aver- 
ment that  such  route  waa  over  and  upon  such  lands,  and  along  the  line 
dividing  them.  lb. 

4.  Evidence. — iTutrucHon  to  Jury. — ^Where,  from  the  order  of  a  board  of 
commissioners  locating  a  highway,  a  remonstrant  has  appealed  to  the 
circuit  court,  the  cause  there  stands  for  trial,  denovo;  and  neither  the 
reports  of  the  viewers  and  reviewers  appointed  by  such  board  to  view 
the  location  of  the  proposed  highway,  nor  a  certified  copy  of  the  same, 
are  competent  evidence  on  such  trial ;  and  the  action  ox  such  court  in 
admitting,  and  in  instructing  a  jury  trying  such  cause  to  regard,  them 
as  evidence  is  erroneous.  Cotfner  v.  Boyd  ei  al.,  166 

5.  I\ueiiee. —  View  by  the  Jury. — During  the  trial  of  such  cause  in  the  cir- 
cuit court  by  a  jury,  the  court  may.  where  damages  are  claimed  by  the 
remonstrant,  under  the  328th  section  of  the  practice  act,  allow  such 
jury  to  view  the  route  of  the  proposed  highway.  lb, 

6«  Names. — Initials. — Where  the  petition  for  the  location  of  a  highwav,  in 
alleging  the  names  of  the  owners  of  lands  which  will  be  aflectea  by 
the  construction  thereof,  only  sets  out  the  initals  of  the  Christian 
name,  or  the  partnership  name,  only,  of  any  of  such  owners,  it  is 
fatally  defective  on  motion  in  arrest  of  judnnent. 

Vawter  v.  QiUUand  et  al.,  278 

7.  JRqport  of  Viewers. — ^Upon  appeal  of  suoh  proceeding  to  the  circuit 
court,  the  report  of  the  viewers  appointed  by  the  county  board  can  not 
be  called  in  question.  IK 

8b  Supervisor. — ^Where,  in  the  exercise  of  an  honest,  though  an  enroneouiL 
judgment  that  it  is  necessary  for  the  repair  of  a  highway  in  his  loaa 
district,  a  supervisor  so  constructs  a  dam  that  the  now  of  an  ancient 
watercourse  is  thereby  diverted  from  its  oriffinal  channel,  in  such  man- 
ner as  to  overflow  and  damage  the  land  oi  a  neighboring  proprietor, 
the  remedy  of  the  latter  is  by  an  application  for  an  assessment  of  his 
damages,  under  section  16  of  the  act  of  March  6th,  1869,  in  relation  to 
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Bnpeirisora,  (1  R  S.  1876,  p.  855)  and  not  hy  an  action  acainst  aach 
Boperviaor,  penonallj.  MeOsker  y.  BurreU^  425 

9.  Same. — ^Where,  in  snch  case,  the  lands  of  an  adjoining  proprietor  are 
so  injured,  not  because  of  the  negligence  of  a  superrisor  in  constructing^ 
such  dam,  but  because  of  the  failure  of  his  successor  to  repair  it,  the 
former  is  not  liable.  /6. 

10.  Bwden  qf  I^roof, — If  in  making  such  repairs  a  supervisor  acts  in  bad 
faith,  negligently  or  corruptly,  he  is  liable,  personally,  to  any  such 
owner  sustaining  dama&ies  thereby ;  but  the  burden  oi  proof  is  upon 
the  latter,  to  show  such  bad  faith,  negligence  or  corrupt  motiye.       lb. 

11.  Asaeasment  <^  Damages. — ^The  entering  upon  or  taking  of  the  property 
of  another  by  a  superyisor^  as  contemplated  by  such  section  16  of  the 
act  in  relation  to  superyisors,  is  a  taking  by  the  State,  within  the 
meaning  of  section  21,  article  1,  of  the  Constitution  of  this  State,  for 
which  damages  need  not  be  first  assessed  and  tendered.  /6. 

12.  PeiiHon, — Names. — ^The  petition  for  the  location  of  a  highway  should 
not  be  dismissed  because  it  sets  out  generally,  and  in  the  alternatiye, 
**  the  names  of  the  owners,  agents  or  occupants  of  the  lands  through 
which  such  proposed  highway  will  pass,''  without  specifying  in  which 
of  such  relations,  to  any  of  the  tracts  of  lands  therein  described,  any  of 
such  persons  stand.  Meyen  etaLy.  Brown  et  oL^  596 

HUSBAND  AND  WIFE. 
See  CoYENAMT ;  Fraud;  Liquor  Law,  1,  2,  3,  4. 

1.  Coverture. — Pleading. — If,  in  an  action  against  a  married  woman,  upon 
a  contract  made  by  her,  the  complaint  does  not  affirmatiyely  show  tnat 
such  coverture  existed  at  the  time  of  making  such  contract,  to  avail 
herself  of  such  disability  as  a  defence,  she  must  plead  it 

Long  et  aL  v.  Dixon  H  oLy  352 

2.  Same.— In  an  action  against  a  married  woman  and  another  to  recover 
for  the  purchase-money  of  a  tract  of  land  sold  to  her  codefendant, 
and,  at  his  request,  conveyed  to  her,  an  averment  in  the  complaint  that 
such  conveyance  **  was  made  to  said  defendant,"  naming  her, "  wife  of,'' 
etc.,  is  not  available  to  her  on  demurrer,  as  showing  coverture.         lb. 

3.  Ihrties. — In  such  action  she  is  a  proper  party  defendant,  and  to  avail 
herself  of  her  coverture  to  avoid  a  personal  judgment  on  her  implied 
contract  to  pay  for  such  land,  phe  must  plead  it  lb. 

4.  EsloppeL — Married  Woman. — Though  the  promissory  note  of  a  married 
woman,  executed  during  her  coverture,  is  void,  yet  if,  in  an  action 
thereon,  she  make  default  and  a  judgment  be  rendered  against  her,  she 

'is  forever  estopped  from  denying  or  collaterally  attacking  it. 

Burk  et  al  v.  HiU,  419 

5.  Beal  Estatey  Action  to  Recover. — If  the  renl  estate  of  a  married  woman 
be  sold  at  sheriff's  sale,  on  a  decree  rendered  against  her  in  an  action 
on  a  promissory  note,  and  a  mortgage  on  such  real  estate,  executed  by 
her  during  her  coverture,  and,  on  her  failure  to  redeem  the  same,  it  be 
conveyed  by  the  proper  sheriff,  to  the  purchaser  at  such  sale,  the  latter 

*  may  maintain  an  action  to  recover  the  possession  of  such  realty  from 
her.  lb. 

6.  Same. — Evidence. — On  the  trial  of  such  suit,  evidence  by  the  defendant, 
to  show  that  she  was  a  married  woman  at  the  time  of  the  execution  ox 
such  promissory  note,  is  inadmissible.  lb, 

INDEMNITY. 

See  Mortgage,  3,  4,  5 ;  I'leadiko,  8. 
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INFANT. 

See  Masieb  and  Sebvabt. 

Duq^b^nuinee. — Marriage  Contract. — Judgment. — ^Where  an  infant  judgment 
creditor,  by  the  promise  of  the  judgment  defendant  and  his  replevin 
bail,  that  upon  her  entering  satisfaction  of  such  judgment,  the  lormer 
will  marry  her,  is  induced,  upon  that  consideration  alone,  to  enter 
such  satisfaction,  she  may,  upon  her  arriving  at  the  age  of  twenty-one 
years,  and  upon  the  failure  of  said  defendant  to  marry  her,  disaffirm 
such  contract,  and,  in  a  suit  against  such  judgment  defendant  and  his 
replevin  bail,  have  such  entry  of  satisfaction  vacated,  notwithstanding 
the  fact  that  at  the  time  of  making  such  marriage  contract  she  was  of 
the  age  of  eighteen  years.  Eeish  v.  ThompaoTi,  34 

INJUNCTION. 

See  Bakkrxjptcy,  1 ;  CrnES  and  Towns,  14,  17 ;  County  Commibbion£B8, 
1,  6,  7,  8,  9, 11 ;  SuPBEME  Coukt,  9 ;  Waste. 

JfVoM^toe. — A  motion  to  reinstate  a  temporary  restraining  order,  which  has 
been  dissolved,  is,  in  effect,  a  motion  for  a  new  and  different  order. 

OgU  et  oL  r.  BiU  €t  cd.,  130 

INSANITY. 
See  Real  Estate,  Action  to  Bbcx)YEB,  1, 2,  8. 

Statute  Construed. — By  the  phrase,  "  a  person  of  unsound  mind,"  as  used  in 
the  11th  section  of  the  act  of  May  29th,  1852,  "  defining  who  are  per- 
sons of  unsound  mind,"  etc.,  (2  K.  S.  1876,  p.  598)  is  meant,  only,  a 
person  who  has  been  so  found  in  a  proceeding  for  that  purpose  under 
such  statute.  Freed  et  at,  v.  JBrown  et  a/.,  310 

INSOLVENCY. 

See  Evidence,  4 ;  Guabbian  and  Ward,  1 ;  PiuNciPAii  and  Subett  ; 

Statute  of  Limitations  ;  Watebcouiuse,  3. 

INSTRUCTIONS  TO  JURY. 

See  Guardian  and  Ward,  4 ;  Highway,  4 ;  Practice,  13 ;  Railroad,  7 ; 
Statute  of  Fraudc^  3;  Supreme  Court,  37;    Warranty;  Wns 

NEBB,  3. 

INTERROGATORY  TO  JURY. 
See  Contract,  9 ;  New  Trjull,  10. 

1.  Supreme  Court.— Practice. — The  question  as  to  whether  judgment  should 
have  been  rendered  upon  answers  of  a  jury  to  interrogatories,  not- 
withstanding and  contrary  to  their  general  verdict,  can  not  be  raised 
for  the  first  time  in  the  Supreme  Court.  TriiHpo  v.  ixxcy,  287 

2.  Answers. —  Uncertainty. — Where  to  a  pertinent,  direct  interrogatory,  put 
to  the  jury  tiying  a  cause,  they  return  an  uncertain  or  doubtiul  answer, 
the  court  trying  such  cause  must,  on  motion  therefor,  made  before  the 
discharge  of  such  jury,  instruct  them  to  return  a  direct  and  certain 
answer.  Pders  v.  Lane  et  al.^  391 

3.  Same. — Where  the  answer  to  an  interrogatory  is  in  other  respects  cer- 
tain and  direct,  the  prefacing  or  adding  tnereto,  by  the  jury,  of  the 
phrase,  *'  in  our  judgment/'  does  not  render  it  uncertain.  Ih. 

4.  Venire  de  Novo. — Where  the  answer  of  a  juiy  to  a  pertinent,  direct 
interrogatory  is  uncertain,  a  motion  for  a  venire  de  novo  should  be  sus- 
tained, lb, 

JOINDER  OF  ACTIONS. 
See  QuARDiAN  and  Ward,  3 ;  Supreme  Court,  8. 
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JUDGMENT. 

Bee  Ck>NTRAci,  9 ;  Cons.  1 ;  Dsgbdeiitb'  States,  8 ;  Infakt  ;  Pabxitiok, 
2 ;  FhKAJOiSQ,  10 ;  kibpkmption,  2 ;  Supbbbcb  Goubt,  2, 9, 18 ;  Siatuzb 
OP  LmrrATioMB  'y  Untzxd  States  Coubtb,  1. 

1.  Appraisemmi. — ^In  an  action  upon  a  promissory  note  not  containing 
any  waiter  of  relief  from  valuation  laws,  judgment  without  such  re- 
lief should  not  he  rendered  ;  but  if  the  defendant  appear  to  the  action 
and  allow  such  judgment  to  be  rendered  without  objecting,  he  can  not 
raise  such  question  for  the  first  time,  in  the  Supreme  Court,  on  appeal. 

Johrucn  v.  iVtne,  351 

2.  AppeaL'—Supreme  Court. — A  defendant  against  whom  a  judc;ment  has 
been  rendered,  bv  default,  by  the  circuit  court,  without  first  having  ac- 

auired  jurisdiction  of  his  person,  may,  in  the  first  instance,  appeal  to 
le  Supreme  Court,  without  applying  to  such  circuit  court  to  set  aside 
such  judgment.  KyU  etoLr,  Kyle,  387 

JURISDICTION. 
See  J>aaaxMapaf  Eboatbb^  8 ;  Pvoona^  4;  Umitbd  Staxd  Coovn^  1. 

JURY. 
See  HiOHWAT,  6. 

JUSTICE  OF  THE  PEACE. 
See  Pleading,  1. 

LANDLORD  AND  TENANT. 
See  Waste,  1,  2,  3,  4 ;  Will,  1. 

1.  Tenant  for  Life. — Repairs, — The  tenant  of  an  estate  for  life  is  bound  to 
keep  in  repair  the  improvements  which  are  upon  it  at  the  time  it  comes 
into  his  possession,  except  where  the  same  are  destroyed  by  the  act  of 
God.  MiUer  v.  Shiei<U  et  aL,  71 

2.  Sheriff^B  Sale. — A  conveyance  of  the  land  of  a  judgment  debtor,  by 
virtue  of  a  sale  thereof  upon  an  execution  or  decree,  does  not  create  the 
relation  of  landlord  and  tenant,  between  the  penon  receiving  such 
conveyance  and  such  debtor.  Bowell  v.  DeSaxi^  94 

3.  LeoM, — Repoire, — ^Where,  by  the  terms  of  a  lease  of  lands,  for  a  term 
to  commence  at  a  specified  time  in  the  future,  the  lessor  binds  himself 
to  make  certain  stipulated  improvements  or  repairs  upon  such  lands, 
prior  to  the  time  when  possession  is  to  be  given  and  such  term  to 
commence,  the  lessee  may  refuse  to  accept  possession  thereof  if,  at 
such  date,  such  repairs  or  improvements  shall  not  have  been  mada 

Hickman  et  oL  v.  Baifi^  551 

4.  iSamf.— The  fact  that  the  lessor  was  prevented  from  making  such  repaira 
or  improvements  by  circumstances  over  which  he  had  no  control,  even 
by  the  act  of  God,  is  no  excuse  for  his  failure.  Ih, 

5.  Same, — Damo^ws*—- Such  failure  is  a  breach  of  the  terns  of  the  lease, 
which  can  not  be  mended  by  an  ofier^  by  the  lessor,  to  compensate  the 
lessee  for  all  damages  he  may  sustain  thereby ;  nor  by  an  averment 
that  such  breach  was  one  by  which  the  lessee  could  sustain  no  dam- 
age. Ih. 

6.  Cbn^roc^. — Jn^omMsory  Note, — ^If,  upon  the  execution  in  writing,  of  such 
lease,  containing  such  stipulations,  a  promissory  note  be  executed  by 
the  lessee  to  the  lessor,  for  the  rent  of  such  term,  each  is  but  part,^  and 
both  together  the  whole,  of  one  contract ;  and  if,  because  of  the  failure 
of  the  lessor  to  put  the  premises  leased  in  the  condition  so  agreed 
upon,  the  lessee  shall  have  failed  and  refused  to  accept  possession 
thereof  the  latter,  in  an  action  against  him  by  the  leseori  upon  such 
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note,  may  aver  and  prove  such  failure  bj  the  lessor,  as  a  defence  to 
the  entire  action.  lb, 

7.  Same, — JPerformanee, — Where,  in  such  action,  the  stipnlation  to  have 
been  performed  by  the  lessor  was  the  erection,  by  the  time  that  pos- 
session was  to  have  been  given,  of  a  certain  fence  upon  the  premises 
leased,  part  of  which,  only,  had  been  so  completed,  the  fact  that  he  had 
been  prevented  from  completing  the  remainder,  beinff  a  portion  cross- 
ing a  stream,  nntil  after  such  date  of  possession,  by  reason  of  high 
water  in  such  stream,  does  not  constitute  a  good  cause  of  reply  to  an 
answer  by  the  lessee  averring  such  failure.  lb, 

LAW  OF  PLACE. 
SeeWiiJ^4. 

LICENSE. 
See  Watebooubse,  1,.  2,  3,  4. 

LIEN. 
See.TosxFEK^  1 ;  Ysndob  akd  Pubceliskb. 

LIQUOR  LAW. 
SeeAFFEAii;  Damaoeb;  Pathent. 

1.  Lam  (3f  1873. — iSuit  h^  Wtfe. — ^Where  a  nerson  who  held  a  license  to  sell 
intoxicating  liquors,  granted  under  tne  act  of  February  27th,  1873, 
(Acts  Beg.  Sess.  1873,  p.  151]  regulating  the  sale  of  such  liquors,  im- 
properly sold  intoxicating  liquors  to  a  man  who  was  in  the  habit  of 
Decoming  intoxicated,  and  who,  by  such  sale,  became  intoxicated,  and 
thereby  failed  to  provide  for  his  wife,  and  beat  and  abused  her,  sne,  as 
relatrix,  could  maintain  an  action  for  damages,  against  such  person 
and  his  sureties,  on  the  bond  executed  by  him  pursuant  to  the  third 
section  of  such  act  Schlosser  et  al,  v.  The  StaUj  ex  rel.  EUiaoUj  82 

2.  Same, — Bvidenee, — On  the  trial  of  such  suit  the  evidence  must  establish 
Uiat  the  defendant  sold  intoxicating  liquors  to  the  husband,  causineor 
contributing  to  his  intoxication,  whereby  the  wife  was  iojured  in  her 
person,  property  or  means  of  support,  and  the  bond  sued  upon  must 
be  given  in  evidence.  lb. 

3.  Same, — InUmeating  Liquor, — Beer, — Where,  on  the  trial  of  such  cause, 
the  evidence  showed  that  "  beer,''  only,  was  sold  to  the  husband  by  the 
defendant,  but  did  not  show  what  kind  of  beer  it  was,  nor  that  it  was 
intoxicating,  the  plaintiff  was  not  entitled  to  recover.  lb, 

4.  iSbme. —Where,  in  such  suit  upon  a  liquor  dealer's  bond,  upon  the  trial 
thereof,  "  it  was  agreed  by  tne  parties  that  the  bond  was  executed  as 
set  out  in  the  complaint^"  ^  ^  lb, 

Hdd^  Uiat  such  agreement  did  not  waive  the  necessity  of  offering  such  bond 
m  evidence.  lb, 

6.  Same. — Action  by  Widow. — ^Under  section  12  of  the  act  of  February 
27th,  1873,  (Acts  1873,  B^.  Sess.,  p.  151)  regulating  the  sale  of  intoxi- 
cating liquors,  etc.,  the  widow  of  a  deceased  person,  who  came  to  his 
death  as  the  result  of  injuries  received  by  him  from  a  fall  whilst  in- 
toxicated, could  not  maintain  an  action  for  damages  therefor,  against 
a  person  who  had  unlawfully  sold  her  deceased  husband  intoxicating 
liquors  which  had  caused  such  intoxication.  Saekee  v.  Lanty  181 

6.  Same. — Appeal. — The  repeal  of  such  statute  by  the  act  of  March  17th, 
1875,  (1  K.  S.  1876,  p.  869)  did  not  take  away  the  right  of  a  subse- 
quent appeal  to  the  Supreme  Court,  by  a  party  to  a  cause  accruing 
under  the  former  law,  wherein  a  judgment  nad  been  rendered  against 

Vol.  LV.— 40 
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him,  prior  to  such  repeal ;  Buch  action  being  a  suit  pending,  within 
the  proyiao  of  section  21  of  the  latter  act  Ih. 

MALiaOUS  PROSECUTION. 

Swpicicn, — BeU^. — In  an  action  to  recover  damages  for  malicious  prosecu- 
tion, the  mere  fact  that  the  defendant  had  honestly  suspected  or  be- 
lieved the  plaintiff  to  be  guilty  of  the  crime  for  which  he  had  caused 
the  latter  to  be  prosecuted  is  no  defence.  Graeter  ▼.  WilUams,  461 

MANDATE. 
SeeFiXTCTRE,  4. 

MARRIAGE  CONTRACT. 
See  InFAKT. 

MASTER  AND  SERVANT. 

1.  Negligence. — HoMordoue  EmphymenL — ^In  an  action  bj  an  employee, 
against  his  employer,  to  recover  damages  for  injuries  suffered  by  the 
former,  whilst  in  the  employment  of  the  latter,  one  paragraph  of  the 
complaint  alleged,  that  the  defendant,  being  a  contractor  engaged  in 
the  construction  of  a  railroad,  employed  the  plaintiff,  a  minor,  of  the 
age  of  but  fifteen  years,  to  assist  in  certain  non-hazardous  work ;  but 
that  the  defendant,  witnout  giving  to  the  plaintiff  sufficient  caution, 
warning  or  instruction,  placed  the  latter  in  control  of  a  wild,  fractions 
and  ungovernable  horse,  in  a  narrow,  unsafe  and  dangerous  space  be- 
tween two  trains  of  cars,  moved  by  steam-power  in  opposite  directions, 
upon  a  high  embankment ;  and  that  the  plaintiff,  whilst  exercising  due 
care  and  engaged  in  such  hazardous  employment,  was  thrown  beneath 
and  injured  by  one  of  said  trains  of  cars. 

HMf  on  demurrer  for  want  of  sufficient  facts,  that  the  paragraph  is  suffi- 
cient HiU  ei  oL  v.  Qtut,  by  HU  Next  Fnend,  Guat,  45 

2.  Same. — Where  an  employer  places  an  employee  of  tender  years  at 
work,  in  a  dangerous  place,  tne  former  is  tx)und  to  give  to  the  latter 
due  caution  and  instruction.  And  if  the  employee,  whilst  so  em- 
ployed, be  injured,  the  fact  that  he  could,^  by  the  use  of  his  eyesight, 
nave  seen  that  such  place  was  dangerous,  is  not  sufficient  evidence  to 
hold  such  employee  accountable  for  contributory  negligence  in  caus- 
ing such  injury : — the  question  of  negligence  being  one  for  the  jury  to 
determine  from  all  the  facts.  /6. 

MASTER  COMMISSIONER. 
See  New  Trial,  6. 

MEASUREMENTS. 
See  Real  Estate,  Alienation  Of,  1,  2. 

MECHANIC'S  LIEN. 

1.  Material  Man.—IAahilUy.—Seciion  647  (2  R.  a  1876,  p.  266)  gives  to  a 
material  man  a  right  to  acquire  a  lien  upon  a  building  for  which  he 
has  furnished  material,  and  section  650  prescribes  the  means  by  which 
it  is  to  be  acquired  ;  wnile  section  649  gives  to  him  a  riffht  by  taking 
the  steps  therein  required,  to  hold  the  owner  of  such  building  person- 
ally liable  for  the  value  of  such  material ;  being  separate  and  inde- 
pendent remedies.  Crawford  eiaLv,  Oroekdt  et  oL,  220 

2.  Same. — Pleading. — Notice, — To  hold  such  owner  personally  liable  for 
the  price  of  such  material,  he  must  have  been  served  with  the  notice 
required  bpr  such  section  650,  of  an  intention  to  hold  him  so  liable ; 
and  for  this  purpose,  a  notice  of  an  inlcntiou  to  acquire  a  lien  upon 
his  property  is  insufficient.  lb. 
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6.  iSbme. — Arrttt  (^  Judgmmt. — ^Where,  in  an  action  to  enforce  a  lien 
against  the  defendant  owner'a  real  estate,  for  the  price  of  material  Bold 
to  and  need  by  a  contractor  in  the  erection  thereon  of  a  bailding,  the 
complaint  alleges,  simply,  that  such  material  was  famished  by  the 
plaintiff  to  such  contractor,  and  used  by  him  in  the  construction  of  such 
Duilding,  it  is  bad  on  motion  in  arrest  of  judgment.  lb, 

4.  Same, — To  hold  the  property  of  i\  person  liable  to  a  lien  for  the  value 
of  material  UBcd  by  his  contractor  in  erecting  a  building  thereon,  the 
material  man  must  have  furnished  it  ezpreasly  for  use  in  such  build- 
ing. /6. 

6.  I\uetice, — Jhrliea, — ^Where,  in  such  action,  a  motion  by  the  defendant 
owner  in  arrest  of  judgment  is  properly  sustained  on  account  of  the 
insufficiency  of  the  complaint,  the  fact  that  such  contractor  is  a  parlgr 
defendant  therein  is  no  reason  that  the  cause  should  not  be  struck 
from  the  docket  on  motion.  lb, 

6.  Saane, — Amendment, — ^An  amendment  to  a  complaint  to  enforce  a  mate- 
rial man's  lien,  changing  the  nature  of  the  action  to  one  to  enforce  a 
personal  liability  against  the  defendant  owner,  but  leaving  the  com- 

Elaint  fatally  defective  for  want  of  an  allegation  that  the  proper  notice 
ad  been  given  by  the  plaintiff,  to  the  defendant,  of  the  intention  of 
the  former  to  hold  the  latter  thus  liable,  can  not  be  made.  lb. 

7.  Seme, — JPUadmg, — Effidenee, — To  establish  and  foreclose  a  lien  upon  a 
building,  for  the  value  of  materials  used  in  the  construction  thereof 
the  material  man  must  aver  and  prove  that  such  materials  were  furn- 
ished by  him  expressly  for  such  building.     TalboU  v.  Qoddard  ei  oL,  496 

8.  Same, — ^It  is  not  sufficient  in  such  case,  that  the  material  man,  in  furn- 

ishing materials  for  the  construction  of  several  different  buildings,  on 
a  general  account  with  the  contractor,  has  kept  an  itemized  statement 
of  the  different  materials  used  in  each  of  said  buildings,  as  the  same 
were  distributed  by  the  direction  of  the  contractor  or  owner.  lb, 

MILL-DAM. 

See  Watbrooubse^  1,  2,  3, 4. 

MONUMENTS. 
See  Bbai«  Estate,  Auenation  of,  1,  2. 

MORTGAGE. 

See  Decedent's  Ebtatss^  8 ;  New  Tbiajl^  1 ;  Plbabdio,  8 ;  Real  Ebtatii^ 
AcTiov  TO  QurET  Title,  2,  3,  4,  5,  6, 7,  9 ;  Redemfhon,  2 ;  Tnn>EB, 
2,3;  Usury,  1,2. 

!•  IVomiswry  Note, — GoTUracL — ^To  secure  an  extension  of  the  time  of  pay* 
ment  of  a  debt  evidenced  by  a  promissory  note  secured  by  a  mortgage, 
a  purchaser  of  the  mortgaged  property  executed  to  the  payee  of  such 
note  another  promissory  note,  payable  at  a  time  beyond  the  maturity, 
and  for  the  amount  of  the  principal  and  interest,  of  the  former  not^ 
with  the  agreement  that  such  former  note  and  such  mortgage  shoula 
be  deposited  at  a  certain  bank,  there  to  remain  until  the  maturity  of 
the  latter  note ;  and  that  upon  the  payment  of  the  latter  note,  the 
payee  should  deliver  up  such  former  note  to  said  purchaser,  and  can- 
cel such  mortgage. 

Bddf  that  upon  default  being  made  in  the  payment  of  such  latter  note, 
such  payee  was  entitled  to  have  a  judgment  upon  such  former  note, 
against  the  maker  thereof,  and  to  have  a  judgment  of  foreclosure  oi 
such  mortgage,  against  said  purchaser.         NcStner  et  al,  v.  2hppey,  107 

2.  Ooneirueiion, — Condition, — Demand, — Gift, — By  the  terms  of  a  mortga^ 
which,  itself,  was  the  onlv  evidence  of  the  indebtedness  secured  by  it, 
the  deot  was  "  to  be  paid  by  the  mortgagor  to  the  mortgagee,  when 
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called  upon  by  said  mortgaffoe.  And  the  mortgagor  doea  sot  i^pree  to 
pay  the  above  sum,  to  do  "  (any)  "  one  else  except  said  mortgagee. 
And  the  mortgagor  exprenBly  agrees  to  pay  the  sum  of  money  al^ve 
Becared,  without  any  relief/'  etc. 

HMf  in  a  suit  upon  bu<^  mortga^,  by  the  administrator  of  the  estate  of 
the  deceased  mortgagee,  that  it  must  be  alleged  in  the  complaint,  and 
proved  on  the  trial,  that  a  demand  for  the  payment  of  tne  debt  se- 
cured was  made  on  such  mortgagor,  during  the  lifetime  of  such  mort- 
gagee, by  him  or  his  agent. 

Held^  also,  that  proof  of  a  demand  made  by  such  administrator,  as  such, 
IS  not  sufficient. 

Heldf  also,  that  on  the  death  of  such  mortgagee,  without  having  demanded 

Sayment  of  such  debt  of  such  mortgagor,  the  consideration  for  such 
ebt  became  a  gift  to  the  latter.  Sd>rdl  et  vx,  v.  CbueA,  Adm'r,  122 

'9,  Indemnity  for  Future  Endorsements, — The  several  joint  owners  of  certain 
property  executed  a  mortgraige  to  another,  for  the  purpose  of  securii^ 
him  against  an^  loss  that  ne  might  thereafter  sustain  oy  reason  of  his 
theretofore  havine  becom^  and  of  his  thereafter,  to  a  specified  amount, 
becoming,  an  endorser  of  the  paper  of  a  certain  one  of  such  mort- 
ga«K>rB ;  the  mortgagee  therein  binding  himself  to  make  such  future 
endorsements.  Arterwards,  such  mortgagee,  with  notice  that  the  mort- 
ffagor  for  whom  he  had  endorsed  had  sold  and  transferred  his  interest 
m  the  mortgaged  property  to  his  co-mortgagors,  became  endorser  for 
such  mortgagor,  to  the  aanount  specified,  whereupon,  such  ffrst  endorse- 
ments by  such  mortgagee  having  been  satisfied,  such  co-mortgagors 
brought  an  action  afi^inst  such  mortgagee,  to  cancel  such  mortgage. 

Heldy  that  the  security  afibrded  by  such  mortgage,  to  the  mortgagee,  on  the 
endorsements  he  had  made  prior  to  the  ezeoution  of  such  mortgage, 
was  a  valid  consideration  for  his  agreement  to  make  sach  future  en- 
dorsements; and, 

Seldf  that  all  of  such  morlgaffors  must  be  taken  to  have  had  notaoe  of  the 
terms  and  contents  of  such  mortgage ;  and,  therefore, 

Held,  that  such  mortgage  is  a  valid  lien  npon  the  mortgaged  property,  for 
the  amount  of  ^1  damages  sustained  by  the  mortgagee  by  reason  of 
such  endorsements  made  after  such  sale^  and  can  not  be  cancelled  until 
he  has  been  satisfied  therefor.  Bnnkmeyer  v.  Browneller  ei  aL,  487 

4.  jSSsme.— Where  such  mortgagee  has  bound  himself  to  make  advances  or 
incur  liabilities,  they,  when  made,  relate  back,  and  such  mortgage  will 
be  a  valid  lien  therefor,  against  subsequent  purchasers  or  encum- 
braneera  with  either  actual  or  constructive  notice  of  such  mortgage.  J5. 

6.  Same, — OpUtmal  Advanoes  or  lAabiUties, — Where  there  is  no  obligation 
on  the  part  of  such  mortga^,  and  such  advanoes  or  liabilities  are 
merely  optional  with  him,  if  he  make  such  advances  pr  incur  sueh 
liabilities,  with  notice  that  the  mortgaged  property  has  been  purchased 
Or  encumbered  by  another,  the  latter  is  not  bound  by  such  mortgage.  lb. 

NEGLIGENCE, 

'€ee  C^xos  and  IbwHS^  4,  5 ;  Highway,  9,  10 ;  Master  Ain>  Bbbvaiit,  1, 

2;  Raiukoaj)^  3,  4, 10. 

NEW  TRUL, 
See  PRAcmcE,  7, 13 ;  Supreme  Coubt,  7, 11,  24,  26,  37,  40, 

1.  As  of  BipkL — Faredbmre.—  An  order  of  the  circuit  court,  setting  aside 
a  judgment  rendered  by  it  in  an  action  to  foreclose  a  mor^ge,  on  pay- 
ment of  costs,  and  granting  a  new  trial  of  such  cause,  as  of  right,  is 
void ;  such  new  trial  not  being  authorized,  in  such  an  action,  by  sec- 
tion 601,  2  B.  8. 1876,  p.  252.  JmMM  et  al  v.  Oonrin,  Adm\,  21 

2.  Notice, — An  order  of  the  circuit  court,  vacatin^^  a  judgment  rendered 
by  it  in  a  cause  at  a  previous  term,  and  granting  a  new  trial  Uiereof, 


ntftde  on  the  appliestkm  at  one  party  but  without  notiee  to  the  oppo- 
iiite  party,  Ib  void.  lb. 

3.  Beeord, — An  order  of  a  court,  vacating  a  judgment  rendered  by  it  in  a 
cause,  at  a  previous  term,  and  granting  a  new  trial  thereof,  is  no  part 
of  the  original  case.  /6. 

4.  Cbtcae. — **  Misconduct  of  the  prevailing  party,"  "  error  of  law  at  the 
trial  and  excepted  to  by  the  defendant,"  and  ^  misconduct  of  the  jury," 
are  too  vague  and  indefinite  to  constitute  grounds  for  a  motion  for  a 
new  trial  of  a  cause.  Gregory  v.  SchoeneUy  101 

5.  Bvidmce  Excluded,— -Where  the  cause  relied  upon  as  ground  of  a  mo- 
tion for  a  new  trfal  of  a  cause  is  the  impro^r  exclusion  of  evidence 
ofiered  on  the  trial  of  such  cause,  such  motion  must  specify  particu- 
larly the  evidence  so  excluded*  ^^^y  Guardiam,  v.  Deilaven^  128 

6.  Ma/Uer  OmiimasMmer. — Where  judgment  is  rendered  in  a>  cause,  upon 
the  report  ol  a  master  commissioner  to  whom  it  was  referred,  material 
error  m  sudi.  report  is  ground  for  a  new  trial.     OronkkUe  v.  Johnaonj  175 

T,  Verdict. — Where  the  jury  trying  a  cause,  in  the  face  of  uncontradicted 
evidence,  returns  a  verdict  contrary  thereto,  such  verdict  should  be  set 
aside,  and  a  new  trial  granted.  Boe  v.  Oronkhite  et  oL,  Adm^rBf  183 

8.  Evidence. — Where  improper  evidence  is  admitted  on  the  trial  of  a  cause, 
without  objection,  its  admission  is  not  good  ground  for  a  new  trial. 

HoUeth'  V.  Th€  Board  ^  Ornrn^n  of  Lake  Co.,  194 

9.  Came. — ^An  erroneous  ruling  upon  a  motion  made  prior  to  the  trial  of 
a  cause  is  not  ground  for  a  new  tciaL  Vcader  v.  Gilliland  et  aL,  278 

10.  IfUmrrogabmes  to  Jury.:— That  the  answers  of  a  jary  to,  interrogatories 
are  inconsistent  with  their  general  verdict  is  not  ground  for  a  new  trial. 

TriUipo  v.  Lacy,  287 

11.  Evidence  Exduded. — Where  the  evidence  mtended  to  be  elicited  by  a 
question  put  to  a  witness^  but  excluded  on  objection,  is  not  made; 
known  to  the  court  at  the  time  such  objection  is  made,  such  exclusion 
is  not  sufficient  cause  for  a  new  trial.  MUehell  v.  Chambers,  289 

IJL  Surpriae. — Where  *'  surprise  "  at  evidence  ^ven  upon  the  trial  of  a 
cause  is  relied  upon  as  ground  for  a  new  trial,  if  the  affidavit  which 
must  be  made  in  support  thereof  be  met  by  counter  affidavits,  the  de- 
cision of  the  court  upon  the  question  of  fact  thereby  presented  will 
not  be  reversed  by  the  Supreme  Court,  on  appeal,  on  the  mere  weight  of 
such  evidence.  lb, 

13.  Cause. — Where  the  cause  relied  upon  in  a  motion  for  a  new  trial  is 
error  of  law  occurring  on  the  former  trial,  such  error  must  be  particu- 
larly specified  in  such  motion.  WUds  et  al.  v.  Bogan,  831 

14.  Omaes  For. —  When  Filed. —  Waiver. — ^If,  at  the  term  when  a  motion  fov 
a  new  trial  is  made,  the  court,  without  objection  from  the  party  oppoe- 
ing  such  motion,  grant  time  until  the  first  day  of  the  next  term,  to  file 
written  causes  for  such  motion,  such  party  will  be  deemed  to  have 
waived  the  statutory  requirement  that  such  causes  must  be  filed  at  the 
time  such  motion  is  made.  Wilmn  v.  Vance,  AdmYx,  394 

15.  Causes  Filed  too  Late. — ^Where  such  extension  has  been  so  granted  and 
acquiesced  in,  the  filing  of  such  causes  at  a  da^y  subsequent  to  the  time 
fixed,  to  which  the  opposite  party  objects,  is  too  late,  unless  such 
causes  were  discovered  after  the  term  at  which  such  motion  was 
made.  lb. 

16.  StahUe  Conatrued. — ^The  word  "  decision."  as  used  in  section  354,  (2  B. 
8. 1876,  p.  183)  refers  to  the  finding  oi  facts  in  a  cause  tried  by  the 
court.  lb. 

17.  Causes. — Time  CHven  to  File. — ^Where,  at  the  term  at  which  a  finding  or 
verdict  is  rendered,  an  oral  motion  for  a  new  trial  is  made,  but,  at  the 
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lequest  of  the  party  making  such  motion  and  without  objection  bj  the 
opposite  party,  time  is  given  by  the  court,  until  the  next  term,  to  file 
written  reasons  in  support  of  such  motion,  it  is  too  late  for  the  oppo- 
site party,  at  Huch  subsequent  term,  to  then  object  lo  the  filing  of  such 
reasons.  McOsker  t.  BurreUy  425 

18.  EMenet  Excluded, — ^The  evidence  intended  to  be  elicited  by  a  question 
put  to  a  witness  but  excluded  by  the  court  must  be  plainly  stated  to 
the  court,  at  the  time  such  question  is  asked,  to  make  such  exclusion 
available  as  cause  for  a  new  trial.  Qraeter  v.  WiUiamSy  461 

19.  When  to  be  Asked. — A  motion  for  a  new  trial  of  a  cause  must  be  made 
at  the  term  at  which  the  finding  or  verdict  therein  is  rendered. 

Eiehetta  v.  Dorrd,  470 

NOnCR 

See  drnsB  Ain>  Towns,  12 ;  Cgstbaci^  7;  CoyENAirr;  Dbcedemts'  Ebtateb, 
8 ;  Defobition,  1,  2,  6 ;  Guabbian  and  Wabd,  1 :  Mechanic's  Lden, 
1,  2,  6 ;  MoBTQAOE,  3 ;  Nkw  Tbiaii,  2 ;  Reai*  Estate.  AcnoN  to 
Quiet  Tiklb,  2;  BEDEUFnoNy  1 ;  Bdpbemb  Codbt,  20;  Vendob  ahd 

PUBCKAflEB. 

NUNC  PRO  TUNC  ENTRY. 
Bee  Pbacuce,  3.    * 

PARTIES. 

See  Cities  and  Towns,  1 ;  Countt  Clebk,  4 ;  Decedents'  Estates,  6^  8 ; 
Husband  and  Wife,  3 ;  Mechanic's  Lien,  5 ;  Pbagtige,  9 ;  Redekp- 
TioN,  1 ;  Shebiff's  Sale;  Township,  2,  3;  Venue,  Chanob  of. 

PARTITION. 
See  Pbacticb,  6,  6,  7. 

1.  AcUon, — A  proceeding  for  the  partition  of  lands  is  a  '^  civil  action,'* 
within  the  meaning  of  the  term  as  used  in  section  34  of  the  practice 
act  of  this  State.      (2  R.  S.  1876,  p.  46.)  Kyle  el  ai,  v.  KyU,  387 

2.  Judgment, — A  judgment  partitioning  lands  can  not  be  reversed  in  part 
and  affirmed  in  part,  but  the  entire  judgment  must  be  set  aside,  if  re- 
versed, by  the  Supreme  Court.  lb, 

►V  PARTNERSmP. 

See  Pbomibsory  Note^  9. 

PAYMENT. 
See  CoNTBAcr,  1,  2 ;  Pboiobbobt  Note,  9. 

Voluniary  JPaymerU. — ^In  an  action  to  recover  moneys  paid  by  the  plaintiff 
to  the  defendant,  a  town,  for  a  license  to  sell  intoxicating  liquors,  under 
an  invalid  penal  ordinance  of  the  latter,  adopted  under  a  void  statute, 
the  complaint  averred  that  such  payment  was  made  "  for  the  purpose 
of  avoiding  the  penalty  and  forfeiture,"  etc.,  **  and  to  save  himself  nrom 
arrest  and  imprisonment  for  violating  the  provisions  of  said  ordinance, 
as  provided  for  by  statute." 

Sddf  that  such  complaint  does  not  show  that  such  payment  was  not  volun- 
tary, and  is  therefore  bad  on  demurrer  for  want  of  sufficient  facts. 

The  Town  of  BrazUy.  Krets,  14 

PERFORMANCE. 
See  Contbact,  2 ;  Landlobd  and  Tenant,  7 ;  Statute  of  Fbauds,  1. 

PERSONAL  PROPERTY,  ACTION  TO  RECOVER. 

See  Contbact,  3,  4,  5, 6. 
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PLEADING. 

See  BAinottJFrcY,  4;  GmEs  and  Town&  2,  4,  9, 10, 15;  GoMTBAcr,  7,  8, 0; 
Gouimr  Commisbionerb,  4,  5,  8/9 ;  Covenamt  ;  Damaqeb,  1, 2 ;  Dece- 
dents' Estates,  2,  3,  8 ;  Formeb  Adjudication  ;  Fbaud,  3 ;  Quab- 

DIAN  AND   WabD,  3  ;  HuSBAND  AND  WlFE,  1,  2,  3  ;  MECHANIC'S  LlEN, 

2,  3,  6,  7,  8 ;  Payment,  1 ;  Practice^  1,  8,  9,  Hi  14 ;  Pbomibboby 
Note,  3,  4,  5,  6.  7,  8, 11, 16, 18:  Railboad,  3,  4;  Real  Estate,  Ac- 
tion TO  Quiet  Title,  4;  Real  Estate,  AcnoN  to  Recover,  1 ;  Slan- 
der, 1,  3,  4,  5,  6 ;  Statute  of  Limitations  ;  Sufbeme  Coubt,  4, 12, 
14, 17,  28,  31,  35 ;  Township,  3 ;  Watercourse,  1,  2,  3, 4. 

L  OonyMnL — Jusiioe  of  the  Peace, — In  a  suit  commenced  in  a  conrt  of  a 
justice  of  the  peace,  the  complaint  is  sufficient  if  it  state  the  cause  of 
action  in  such  manner  that  the  defendant  is  thereby  informed  of  the 
nature  of  the  plaintiffs  claim,  and  that  a  judgment  thereon  will  be  a 
bar  to  another  suit  for  the  same  cause.  PtnoeU  v.  DeHari,  94 

2.  ConiracL — Conairvclian, — In  construing  and  giving  effect  to  a  written 
agreement,  attached  to  and  constituting  the  lM»is  of  a  pleadipg  which 
alleges  the  terms  of  such  agreement  in  detail,  the  writing,  itself,  and 
not  such  allegations,  must  be  considered.      NaUner  el  al,  v.  Tuppey,  Kfl 

8.     Can  not  be  DoMe. — ^The  same  para^aph  of  a  pleading  can  not  set  up 

.    both  a  denial  and  matter  of  confession  and  avoidance.    It  may  set  up 

either,  but  not  both.  KimiU  v.  Owutie,  140 

4.  Partial  Answer  to  Whole  OomplainL — ^An  answer  which,  in  Wal  effect, 
ffoes  to  but  a  part  of  the  complaint  to  which  it  is  j^aded,  is  bad  on 
demurrer,  when  pleaded  to  the  whole.     Beid  et  aL  Y.JSuaton,  Adm\  173 

6.  Same  Cause  in  Different  Forms. — ^The  same  (iause  of  action  may  be  stated 
in  several  different  forms,  in  as  many  different  para^aphs  of  a  plead- 
ing, in  order  to  meet  eveiy  probable  phase  of  tne  evidence  to  be  given 
thereunder.  *  Steams  v.  Dubois^  257 

6.  Ijieetment, — ^If,  in  an  ejectment  suit,  the  real  estate  in  controversy  be 
described  in  a  proper  exhibit  attached  to  the  complaint  as  part  thereof, 
that  is  sufficient.  Burk  et  at.  v.  HiU,  419 

7.  Motion  in  Arrest. — Receiver. — ^In  an  action  by  an  alleged  receiver,  the 
complaint  averred  an  indebtedness  by  the  defendant  to  the  plaintiff, 
and  that  the  plaintiff  was  the  duly  appointed  receiver  of  a  certain 
person  named,  and  authorized  to  sue  for  and  collect  the  debts  of  the 
latter;  but  there  was  no  averment  as  to  when,  or  by  what  if  any 
court,  such  receivership  had  been  decreed. 

Hdd,  on  motion  in  arrest,  no  demurrer  having  been  filed  thereto,  that  the 
complaint  is  sufficient.  Uriesel  v.  Sehmal,  i2eoe»ver,  475 

8.  Bailroad, — Mortgage  Indemnity. — ^The  property  of  a  railroad  company 
having  been  conveyed  to  a  trustee,  for  the  benefit  of  the  holders  of  a 
bonded  indebtedness  of  such  road,  by  a  trust  deed,  or  mortgase,  pro- 
viding that  he  should  receive  the  earnings  and  pay  the  running  ez- 
penseR  of  such  road,  which  road,  with  all  its  appurtenances  having 
been  sold  to  such  bond-holders,  to  satisfy  such  indebtedness,  was  reor- 
ganized nn<l  run  under  a  new  corporate  name ;  whereupon  the  holder  of  a 
judgment  which  had  been  obtained  against  such  former  company,  while 
under  the  management  of  such  trustee,  for  killing  stock,  brougnt  suit 
against  such  company  to  obtain  the  amount  of  such  judgment,  alleging 
Uiat  such  trustee  had  failed  to  pay  the  same,  but  hiui  paid  all  the 
earnings  of  such  road  to  such  bond-holders. 

Hdij  on  demurrer,  the  complaint  not  alleging  what  amount,  if  any,  of  the 
earnings  of  such  road  had  ever  been  received  by  such  trustee,  that  it 
is  insufficient.        Nicholson  v.  The  LouistilUf  N.  A.  d  C.  R.  W.  Co.,  504 

9.  Conversion. — Set-Off. — To  a  complaint  by  the  sole  devisee  of  the  estate 
of  a  testator,  against  an  attorney  at  law,  to  recover,  in  part,  for  moneys 
idleged  to  have  been  collected  by  the  latter  upon  choses  in  action  so 
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devised  to  the  plaintiff,  and,  in  part^  for  an  alleged  personal  indebted- 
ness of  the  defendant  to  the  plaintiff,  the  defendant  pleaded,  hy  waj 
of  set-off,  an  alleged  indebtedness  of  the  estate  of  such  testator  to  the 
defendant,  for  professional  services  rendered  bj  him  in  the  settlement 
thereof,  but  dia  not  allege,  either  that  such  matter  of  set-off  had  been 
filed  as  a  claim  against  such  estate,  or  that  such  estate  had  been  finally 
settled. 
Hdd^  on  demurrer,  that  such  answer  is  insufficient. 

TraceweU  y.  Fixusoek  a  aZ.,  672 

10.  Former  Adjudication, — To  a  complaint  bj  the  surviving  partner,  against 
the  estate  of  his  deceased  former  partner,  for  settlement  of  specified 
items  of  the  partnership  business,  the  defendant  answered  former  ad- 
judication, attaching  to  his  answer  a  transcript  of  the  pleadings,  pro- 
ceedings and  judgment  in  a  former  action  between  the  same  parties,  in 
the  common  pleas  court,  and  averring  that  the  matters  adjudicated  in  the 
former  action  were  the  same  as  those  allied  in  the  latter,  and  had 
been  fully  and  finally  adjudicated  by  such  court. 

Htldy  on  demurrer,  that  such  answer  is  sufficient. 

BMf  also,  that  the  transcript  attached  to  such  answer  is  not  a  "  written  in- 
strument," within  the  meaning  of  that  term  as  used  in  section  78  of 
the  practice  act,  is  no  part  6t  such  answer,  and  can  not  be  looked  to  to 
determine  whether  the  items  set  out  therein  are  the  same  as  those 
specified  in  the  complaint.  WiUon  ▼.  VaneCf  Adrn'r^  d  oL,  584 

POOB  FAEM. 
See  CoyKTY  Commibsignebs,  10. 

PRACTICE. 

See  Bill  of  ExcEpnons ;  ComrEYANCE,  3;  CoerrB,  2, 3 ;  DmuEDEWW*  EBTAiiSi 
7,  8 ;  Demubrer  to  E^dence  ;  Deposition,  2 ;  Evidencb,  9,  10, 13, 
14 ;  Former  Adjudioation  ;  Highways,  4,  6,  6,  7 :  iMJimcnoH :  In- 
terrogatory TO  Jury  ;  Mechanics'  Lien,  3, 5,  6 ;  x^sw  Trial,  2, 11, 
14, 15, 17, 18, 19;  Partition.  2;  Bailroad,  y;  Beai.  Estate,  Action 
TO  Quiet  Titub^  7 ;  Beal  Estate,  Action  to  Bbcoyer,  1 ;  Sut»emb 
Court,  3,  5,  8,  9, 10. 11, 12, 13, 14, 15, 16,  19,  21,  24, 25,  26,  28,  29,  81, 
37,  39,  40, 43,  44  5  Wtinebs. 

1.  Pleadmg. — ^It  is  not  error  to  sustain  a  demurrer  to  a  paragraph  of  a 
pleading,  amounting  only  to  an  argumentative  deniaL 

EiUeiaLY.  Chtgi,  hy  Hit  Next  Friend,  Qtut,  45 

2.  ImpeacMng  QuetHon, — A  question  asked  a  witness,  for  the  purpose  of 
laying  the  ground  to  impeach  him  by  evidence  that  he  has  made  state- 
ments, out  of  court,  different  from  testimony  he  has  given  as  such 
witness,  must  clearly  state  the  time  when,  the  place  iniere,  and  the 
person  to  whom  the  statements  in  question  were  made.  Ih. 

8.  Nunc  Pro  Tunc  Entry. — ^The  office  of  a  nunc  pro  tune  entry  is,  to  cause 
to  be  entered  of  record,  at  a  subsequent  term,  some  action  had  in  a 
cause,  but  omitted  from  the  record,  at  a  prior  term ;  not  to  enter,  now 
for  then,  something  occurring  onlv  at  the  subsequenrterm. 

WH»m  V.  Vance,  XdmVx,  394 

4.  Superior  Court. — Assignment  of  Error. — "Where,  on  appeal  from  the 
special  to  the  general  term  of  the  superior  court^  no  error  is  assigned 
in  the  latter  term,  no  question  is  presented  to  the  Supreme  Court,  on 
appeal  thereto.  JohnMm  et  al.  v.  Kohly  454 

5.  Partition. — ^To  question  the  validity  of  a  partition  of  lands,  made  and 
reported  by  the  commissioners  appointed  therefor,  exception  must  be 
taten,  not  merely  to  the  decree  for  partition,  but  to  the  report  of  such 
commissioners.  Kern,  Es^r,  et  al.  v.  Maginnis  et  oL,  459 

6.  Same, — If,  in  an  action  for  the  partition  of  lands,  where  no  motion  for 
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a  new  trial  is  made,  a  sale  thereof  Is  made  and  reported  according  to 
the  decree  therefor,  no  question  is  raised  bj  a  mere  exception  to  the 
report  of  such  sale.  lb, 

7.  Same. —  Verdict, — New  TriaL — Objection  to  the  verdict  rendered  in  such 
causie  must  be  presented  by  a  motion  for  a  new  trial.  Ih, 

S*  Pleading  Ejected. — The  rejection  of  a  special  answer  alleging  matters 
susceptible  of  proof  under  the  general  denial,  also  pleaded,  is  narmless. 

UteOUyof  Aurora  y.  OoUhiref  484 

9.  Demurrer, — A  demurrer  to  a  complaint,  alleging  as  cause  a  defect 
of  parties  defendants,  should  point  out  whom  the  additional  party  de- 
fendant should  be.    ^teftofam  ▼.  The  LouimiUey  N.  A.  &  C,  B.  W.  Co,,  604 

10.  Amendment. — The  court,  in  its  discretion,  may  allow  the  filing  of  addi- 
tional pleadings,  if  no  objection  be  made,  even  after  issues  haye  been 
perfected  at  a  prior  term  and  the  cause  continued  to  another,  and 
even  after  heavy  costs  have  accrued,  which  would  not  have  accrued  had 
tach  pleadings  been  filed  at  the  prior  term. 

DunecMY,  Cravens  et  id,,  525 

11.  Same. — Paym^mt  of  Costs, — ^Where  such  additional  pleadings  have  been 
so  filed,  the  court  has  no  power  to  compel  the  party  filing  them  to  pay 
such  costs,  so  accrued,  before  requiring  issue  to  be  joined  on  such 
pleadings.  lb. 

12.  Evidence  Excluded, — New  TriaL — ^Wh6re  alleged  error  of  the  court,  in 
the  admission  or  exclusion  of  evidence  offered,  is  relied  upon  as  ground 
for  a  new  trial,  such  evidence  mutit  be  clearly  specified  m  the  written 
motion  therefor.  Harvey  T.  Osbom,  535 

13.  InsiruetUms  to  Jury, — Where  the  law  embodied  in  instructions,  asked  to 
be  given  to  the  jury  trying  a  cause,  is  in  part  contained  in  instructions 
given,  and  in  part  not  applicable  to  the  evidence  given  in  the  cause,  it 
IB  not  eiTOr  to  refuse  them.  H, 

14.  Demurrer  to  Answer. — Effect  Upon  CorrvfUaint, — If  an  insufficient  answer' 
be  pleaded  to  the  whole  of  a  complaint  consisting  of  sufficient  and  in- 
Bumcient  paragraphs,  a  demurrer  to  such  answer  can  not  be  so  carried 
back  as  to  sustain  it  to  the  insuf^cient  paragraphs  of  such  complaint. 

Traeewell  v.  Peacock  et  ai,  572 
16.   Superior  Court, — SuprcTne  Court, — Error  of  the  superior  court,  at  spk:iax 
term,  must  be  assigned  in  such  court  at  general  term,  or  it  can  b^  con- 
sidered by  the  Supreme  Court  on  appeal.  lb, 

16.  Same,  —  drcwU  Court,  —  An  alleged  erroneous  ruling  of  tlie  circuit 
court,  made  during  the  pendency  therein  of  a  cause  afterwards  trans- 
ferred by  change  of  venue  to  the  superior  court,  must  be  assigned  as 
error,  in  the  latter  court,  at  general  term,  or  it  can  not  be  eonsi(^red 
by  the  Sapreme  Court.  Wilson  v.  Vance,  Adin'r,  et  al.^  584 

PRESUMPTION. 

See  CnxEB  Aim  Towns,  2,  8,  4 ;  Defobitioks,  2 ;  Cbohnal  Lavt,  5 ;  Su- 

I  Court,  17, 19 ;  United  States  Coitrtb,  1, 


PRINCIPAL  AND  AGENT. 
See  Evidence,  5 ;  Real  Ebtat^  Action  to  Quiet  Title,  9. 

PRINCIPAL  AND  SURETY. 

See  Bankruptcy,  1;  EvmENCE,  4,  12;  Forker  Adjudication;  Prokb- 
soRY  Note,  11, 15 ;  Statute  of  Limitations,  2. 

1,  Delay  in  Issuing  Execution, — Insolvency, — Though  contrary  to  the  re- 
quest of  the  surety,  and  during  its  continuance  the  prinbipal  become 
insolvent,  a  volnntary  delay  bv  a  judgment  creditor,  in  issuing  eiecu- 
iion  upon  a  judgment  obtained  against  such  principal  and  surety,  as 
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sach,  before  a  justice  of  the  peace,  does  not  discharge  sach  svecy, 
though  the  principal  remain  solvent  for  a  sufficient  period  after  the 
rendition  of  such  judgment,  for  the  amount  thereof  to  be  made  by 
execution.  Hogshead  v.  WiJUiaiM  ei  aL,  145 

2.  Surety  May  Protect  HirMelf. — Where,  in  a  suit  against  a  principal  and 
surety,  the  latter  desires  to  protect  nimself  against  a  probable  future 
insolvency  of  the  former,  he  may,  at  the  time  judgment  therein  is  ren- 
dered, object  to  granting  any  stay  of  execution,  or  he  may  pay  off  said 
judgment  and  have  execution  thereon  for  his  own  benefit         _       lb, 

PROCESS. 
See  CiTDBB  AND  Towns,  1. 

1.  SvmmoM, — Service, — By  Whom, — Service  of  a  summons  in  a  civil  ac- 
tion can  be  made  only  by  the  sheriff  to  whom  it  is  directed,  or  by  hia 
deputy,  or,  in  case  of  the  absence,  interest  or  incapacity  of  such  sherifl^ 
by  the  proper  coroner.  Kyle  etoLv.  Kyle^  387 

2.  SuUuU  Construed.— ^tion  292  of  the  practice  act  of  this  State  (2  R  S. 
1876,  p.  154)  provides  only  as  to  the  mode  of  making  proof  of  the  ser- 
vice of  process,  and  not  as  to  how  or  by  whom  such  service  shall  be 
made.  lb. 

8.  &ifne.— Section  37  of  such  practice  act  (2  B.  S.  1876,  p.  49)  refers  to  the 
manner,  only,  of  service  of  summons,  and  not  to  the  person  by  whom 
it  may  have  been  made.  lb, 

4.  Jurisdiction, — Where  service  of  summons  is  made  by  an  unauthorised 
person,  no  jurisdiction  of  the  person  so  served  is  thereby  acquired  by 
the  court.  lb, 

PROMISSORY  NOTE. 

See  Conversion  ;  Landlord  and  Tenant,  6 ;  Mostqaoe,  1 ;  Tendbb,  1. 

1.  Suit  by  Assignee. — Evidence, — In  a  suit  against  the  maker,  only,  of  a 
promissory  note,  by  one  alleging  himself  to  be  tlie  owner  thereof  by  a 
written  assignment,  such  assignment  must  be  given  in  evidence  on  the 
trial  of  such  cause,  or  the  plaintiff  can  not  recover. 

Jackson  T*vfp  v.  Barnes  et  aL,  136 

2»  BoBuMe  in  Bank, — Fraud,~^Innoeeni  Holder, — Where  one,  on  the  false 
and  fraudulent  representation  of  another,  and  in  the  honest  belief^  that 
it  is  an  instrument  of  a  different  character,  executes  a  promissory 
note  to  such  person,  payable  in  a  bank  of  this  State,  he  is  liable  for 
the  amount  thereof,  to  an  innocent  endorsee  thereof,  for  value,  before 
its  maturity.  Kimble  v.  Oiristie,  140 

3.  Heading. — In  such  action,  an  answer  to  the  complaint  by  the  maker, 
verified  by  affidavit,  denying  any  knowledge  on  his  part  of  having  exe- 
cuted such  note,  but  admitting,  that,  by  the  fraud  ana  misrepresentation 
of  the  payee,  in  procuring  the  signature  of  the  maker  to  what  the  latp 
ter  honestly  believed  and  was  inK>rfii^  was  an  instrument  of  a  difier- 
ent  nature,  he  may  have  executed  such  note,  is  a  plea,  not  of  either 
general  or  special  denial  of  the  execution  thereof,  but  of  confession 
and  avoidance,  and  is  bad  on  demurrer.  lb, 

4.  Same, — In  such  action,  if  the  complaint  aver  that  the  payee  endorsed 
the  note  to  the  plaintiff  before  it  was  due,  such  averment  imports  that 
the  plaintiff  is  a  bona  fide  holder  thereof  for  value.  H>, 

5.  Same. — Former  Atjjjudioation. — ^Where,  to  a  complaint  upon  a  promissory 

note,  the  defendant  pleads,  by  way  of  counter-claim,  that  he  has  been 
defrauded  and  damaged  oy  the  plaintiff  in  the  execution  of  a  bond 
f^ven  in  the  course  of  the  same  business  transaction  in  which  the  note 
u  suit  was  executed,  and  such  matter  of  counter-claim  was  set  up  in 
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a  salt  upon  sach  bond,  it  isrei  a/^jfudioata,  and  can  not  be  §et  up  ttainsfe 
such  note.  Jaeid  tiaLY,  Huston,  AdaiCr^  173 

6.  Same, — Frai»d. — Waiver. — ^Fraud  in  the  execution  of  a  written  instru- 
ment, alleged  to  have  damaged  the  makers  thereof,  is  waived  by  the 
giving  of  a  promissory  note,  thereafter,  in  settlement  of  the  same  busi- 
ness transaction  in  which  such  bond  was  given,  and  in  a  suit  upon  such 
note,  five  jears  after  the  execution  of  such  bond,  such  fraud  constitutes 
no  defence.  Ih, 

7.  Same. — Batifieation. — In  a  suit  upon  a  promissory  note,  asainst  the 
maker,  by  an  endorsee,  where  the  answer  of  the  defendant  alleges  facts 
showing  that  the  execution  of  such  note  was  procured  hj  fraud,  and 
without  consideration,  a  reply  thereto  is  sufficient  which  alleges  that 
after  the  assignment  and  the  maturity  of  such  note,  the  deiendant 
verbally  agreed  with  such  endorsee,  that  in  consideration  that  the 
latter  would  extend  the  time  of  payment  thereof  for  a  specified  period, 
he  would  then  pay  the  same,  and  that  such  extension  had  been  given. 

Doheriy  et  aL  y.  B^  205 

8.  Variante, — Held,  also,  that  such  reply  is  not  a  variance.  lb, 

9.  BaymerU, — Set-Off, — Evidence. — ^Where,  prior  to  the  maturity  of  a  prom- 
issory note,  executed  by  the  defendant  to  the  plaintifis^  in  their  copartner- 
ship name  as  a  banking  firm,  one  of  the  plamtifis  withdraws  from  such 
copartnership,  which  is  continued  by  the  other  partners,  in  the  old  firm 
name,  evidence  that  money  was  deposited  with  such  firm  by,  or  on  be- 
half of,  the  defendant,  after  the  maturity  of  such  note,  will  not  sup- 
port a  plea  of  set-off  against,  or  payment  of,  such  note. 

iXnraon  v.  Wihon  et  oL,  216 

10.  Abatement, — Where,  in  a  suit  against  two  joint  makers  of  a  promis- 
sorv  note,  service  of  process  is  had  upon  one,  but  not  upon  the  other, 
"  abatement  of  the  action  "  as  to  the  latter  does  not  discontinue  such 
suit.  76. 

11.  Acoq)tanee. — By  the  acceptance  of  a  draft  drawn  upon  him,  Uie  ac- 
ceptor becomes,  not  merely  a  surety  for  the  drawer,  but  a  principal 
deotor.  Manh  v.  Low,  271 

12.  AeeommodaHon  Aceeptanee, — In  a  suit  upon  an  acceptance^  it  is  no  de- 
fence that  the  acceptor  executed  the  same,  without  receiving  any  con- 
sideration therefor,  merely  for  the  accommodation  of  the  drawer,  to 
whom  the  acceptor  was  not  then,  and  has  not  since  been,  indebted,  and 
for  whom  he  has  never  held  any  funds  subject  to  draft.  lb, 

13.  Warranty  by  Drawee  to  Drawer. — Where  the  consideration  of  a  draft, 
as  between  the  drawee  and  drawer,  was  the  unconditional,  bona  fide 
sale  of  an  article  of  personal  property  by  the  former,  to  the  latter,  ac- 
companied by  a  warranty,  a  breach  thereof  can  not  be  set  up  by  the 
acceptor,  as  a  defence  to  an  action  against  him,  upon  his  acceptance 
of  such  draft.  lb, 

14.  Sale, — Bescimon, — A  breach  of  a  warranty  of  personal  property  which 
was  unconditionally  sold,  in  the  absence  of  fraud,  gives  to  the  pur- 
chaser no  right  to  rescind  the  contract,  but  an  action  upon  such  war- 
ranty, either  by  way  of  an  original  action,  or  by  recoupment.  lb, 

16.  Dates. — PHneipal  and  Surely. — Blanks. — Where  a  promisRory  note,  per- 
fect in  all  its  ^arts  except  that  the  date  is  left  blank,  is  signed  by  the 
makers  as  principal  and  surety,  and  intrusted  by  the  latter  to  the 
former,  for  delivery  to  the  pa3ree,  such  nrincipal  has  an  implied 
authority  to  fill  such  blank  by  inserting  tnerein  the  true  date  of  its 
execution,  but  he  has  no  authority  to  insert  a  date  prior  to  the  true 
one ;  nor  nas  such  payee,  if  he  have  knowledge  of  the  true  date  of  its 
execution  and  of  the  signing  b^  such  surety,  as  such,  a  right  to  accept 
such  note  with  such  false  date  inserted.      £!mmons  et  al,  y.  Meeker,  821 
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16.  AUeratum, — Fteading. — A  verified  plea,  by  a  codefendant  in  an  action 
npon  a  promissory  note,  alleging  that  he  had  executed  the  same  as 
surety  only,  and  that  since  he  hM  signed  the  same,  it  had  been  altered 
by  inserting  a  false  date,  prior  in  point  of  time  to  the  true  one,  but  not 
alleging  Uiat  such  alteration  had  been  made  since  the  delivery  of  said 
note,  nor  that  it  had  been  done  with  the  knowledge  of  the  payee,  is  in- 
flnfficient  on  demorter.  Ih. 

17.  Contmuanee, — In  an  action  upon  a  promissory  note,  where  issue  was 
made  by  one  defendant,  as  surety,  by  a  verified  denial  of  its  execution, 
he  aiiked  a  continuance  of  the  cause,  upon  his  affidavit,  alleging  the 
absence  of  a  witness  by  whom  he  could  prove,  that  after  he  had  si^ed 
such  note,  while  it  was  in  the  possession  of  his  codefendant,  the  princi- 
pal, the  latter,  in  the  abaenoe  of  the  affiant,  but  in  the  presence  of ^  the 
payee,  caused  a  false  date,  prior  to  the  true  one,  to  be  inserted  in  a 
blank  left  for  the  date,  and  had  then  delivered  the  same  to  the  payee. 

JBeU,  that  such  facts  were  material  to  the  issues  in  the  cause,  and  that  a 
continuance  should  have  been  granted.  Ih, 

Id.  Aetion  by  Auigfiee  Agointi  Maker, — Pleading, — ^To  the  complaint  by  the 
assignee,  against  th^  makers,  of  a  promissory  note  not  governed  bv  the 
Iaw  merchant,  the  defendants,  ^^  for  answer  and  by  way  of  cross-bill,'' 
admitted  the  execution  of  such  note  in  the  character  of  principal  and 
surety,  but  alleiged  that  it  was  executed  to  the  payee,  tor  a  oalanoe 
due  upon  a  former  promissory  note  held  by  such  pa^ee  against  such 
defendant  principal  only,  and  merely  for  convenience  in  making 
credits  thereon,  as  no  space  for  that  purpose  remained  upon  the  form^ 
note ;  that  such  former  note  was  executed  for  a  balance  supposed  to  be 
due  to  such  payee  upon  the  dissolution  of  a  business  partnership  there- 
tofore existing  between  such  payee  and  principal,  but,  inasmuch  aa 
such  supposed  balance  was  shown  by  a  statement  of  such  businesB 
preparea  by  such  payee  only,  and  without  an  opportunity  by  such 
principal  to  ascertain  its  correctness,  he  had  executes  it  solely  at  the 
solicitation  of  the  payee  and  upon  his  promise  to  make  a  full  showing 
as  to  such  statement  and  correct  any  mistakes,  omissions  or  overcharges 
tiierein,  by  reducing  the  amount  of  said  note ;  that  such  payee  had 
failed  and  refused  to  make  such  showing ;  that  he  had  made  over- 
chargea  and  omissions  as  to  oertMn  matters,  specified,  in  various  sums, 
agggfregating  more  than  the  amount  of  the  note  in  suit,  and  for  which 
the  principal  was  entitled  to  relief ;  and  such  pleading  prayed  thai  snch 
payee  be  made  a  party  to  the  action,  and  required  to  make  such  show- 
ing, and  demanded  juagment  for  the  excess  of  such  counter-claim  over 
the  note  in  suit. 

Sdi^  on  demurrer,  that  such  pleading  was  intended  as  a  counter-claim 
against  such  payee. 

HM,  also,  that  it  did  not  state  facts  sufficient  to  constitute  either  a  coun- 
ter-claim, as  affainst  such  payee,  or  an  answer,  as  against  the  plaintiffi 

BeJd^  also,  that  such  pleading,  being  intended  as  a  counter-claim  against 
such  payee,  could  not  at  tne  same  time  be  an  answer  against  the  plain- 
tiff. Q<ibe  V.  McQimnM  ei  aL,  372 

PBOSECUTING  ATTORNEY. 
See'DEOEDBans'  EerrATiB,  5,  6. 

EAILBOAD. 

See  Plbadino,  8. 

1.  BeguUttUfM  ot-^PoMengen  on  Freighl  2Voin».— Where  due  notice  thereof 
is  given,  and  the  necessary  means  for  complying  therewith  are  provided, 
a  railroad  company  has  a  right  to  adopt  a  regulation  prohibiting  the 
cmdiiotors  of  its  freight  trains  from  carrying  passengers  thereon,  who 
shall  not  have  previously  procured  a  specifira  Idnd  oi  ticket. 

Faikner  v.  The  OkioAM.R  W.  Cb.,  369 
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2.  BSeelmg  Banengen. — Where  a  pomenger  haviiw  notice  of  and  negleet- 
ing  to  comply  with  Buch  regulation  la  ejected  from  Boch  train  by  the 
conductor  thereof,  by  the  une  of  no  more  foroe  than  is  neoesBary,  he 
can  not  maintain  an  action  therefor.  lb, 

8*  KilUng  Sioek. — Law. — Negligence, — FUading^ — ^To  be  aufficient  as  an  ac- 
tion at  common  law,  the  complaint  against  a  railroad  company,  to  re- 
cover damagea  for  negligently  killing  Btook,  must  allege  that  anch  in- 
jury did  not  reault  from  the  negligence  of  the  plaintiff. 

The  J^enonviUe,  elc^B.  IL  Co.  v.  Lyim,  477 

4.  Same. — Mujwnder  cf  iicfioiw. — Where,  in  auch  action,  the  complaint 
doea  not  ahow  the  plaintiff  to  have  been  guiky  of  no  contrilmtory  neg- 
ligence, but  ia  aufficient  aa  a  complaint  under  the  atatnte  of  thia  State : 

JSM^  on  demurrer  for  miajoinder  of  cauaea  of  action,  that  allegationa  oi 
ncffligence  on  the  part  of  the  defendant  abould  be  treated  aa  aurplua- 
age,  and  the  action  regarded  aa  atatutory.  Ih. 

5.  Same. — AtiMm  Under  the  Staiute, — ^A  complaint  ia  aufficient  againat  auch 
company,  to  recover  damagea  for  killing  atock,  alleging  that  auch  atook, 
being  the  property  of  the  plaintiff,  had  entered  upon  the  defendant'a 
right  of  way  and  track,  at  a  point  where  the  aame  had  been  careleaalv 
and  negligentlv  left  unienced,  and,  whilat  there,  waa,  by  the  defendant'a 
train  oi  cara,  driven  into  a  cut  through  which  anch  track  ran,  and  there 
killed.  lb. 

6.  Same. — Evidence. — Fencing  Boad. — In  auch  atatutory  action,  the  de- 
fendant need  not  allege,  but  under  the  general  denial  aimply,  may 
prove,  that  the  point  where  auch  atock  entered  upon  ita  track  waa  one 
which  could  not  properly  be  fenced.  lb. 

7.  Indructione  to  Jury. — On  the  trial  of  auch  atatutory  action  for  killing 
atock,  inatruotiona  to  the  jury,  applicable  only  to  an  action  therefor  at 
common  law,  are  erroneoua.  lb. 

S,  Fence. — GatUe-Onard. — To  keep  ita  road  ** aecurely  fenced,"  according  to 
the  requirements  of  the  atatute,  a  railroad  company  muat  conatruct 
and  keep  in  repair  aufficient  cattle-guarda.  on  each  aide  of  highwaya 
croaaing  ita  track.  The  PUtsbwgh,  C.  &  St.  L.  R.  W.  Co.  v.  My,  567 

9.  Same. — If  a  cattle-guard  be  in  auch  condition  that  atock  can  pasa  oyer 
it,  from  a  highwav,  onto  the  track  of  a  railroad  upon  which  it  ia  ait- 
uated,  auch  road  la  not  "  aecurely  fenced,"  within  the  meaning  of  the 
atatute.  lb. 

10.  KiUina  Stock. — If,  by  reaaon  of  a  railroad  company'a  neglect  to  repair 
a  cattle-guard  accidentally  put  out  of  repair,  of  which  it  haa  had  rea- 
aonable  notice,  atock  enter  upon  ita  track,  over  auch  cattle-guard,  from 
a  highway,  and  are  killed,  such  company  ia  liable  therefor.  lb. 

RATIFICATION. 
See  Contract,  5,  6 ;  Pbohibsosy  Note,  7. 

REAL  ESTATE,  ACTION  FOR  RENT. 
See  Landlord  and  Tenant,  2,  6 ;  Sheriff's  Saub. 

REAL  ESTATE,  ACTION  TO  QUIET  TITLE. 

1.  EMenee. — In  an  action  to  quiet  the  title  to  real  eatate,  the  defendant, 
under  the  general  denial,  can  give  in  evidence  all  defencea,  either  legal 
or  equitable.  Qroham  v.  Qraham  e<  o^,  23 

.  %  Conwyance. — Mortgage. —  Vendor  and  i^ire&oaer. — Where  a  deed  of  con- 
veyance of  real  eatate,  though  abaolute  on  ita  face,  ia  executed  and  in- 
tended aimply  aa  aecurity  for  the  payment  of  a  debt  owing  from  the 
grantor  to  the  grantee,  it  amounts  to  a  mortgage  only,  and  confera  no 
title  upon  a  peraon  who,  having  notice  of  auch  fact|  obtains  a  con- 
veyance of  auch  real  eatate  from  auch  grantee.  lb. 
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8.     EdoppeL — TUle  Acquired  After. — Where  one.  who,  b^  a  qaitclaim  deed, 
has  conveyed  real  estate  to  which  he  had  tnen  no  title,  afterwards  ac- 


quires title  thereto,  he  is  not  estopped,  by  such  quitclaim,  from  as- 
serting his  after-acquired  title  to  such  land.  lb, 

4.  Mortgage, — Pleading, — ^The  purchaser  of  the  equity  of  redemption  of 
real  estate  which  is  encumbered  by  mortgage  hens  of  different  priori- 
ties, if  he  be  in  possession  under  such  purchase,  may  maintain  an  ac- 
tion to  quiet  his  title,  against  the  holder  of  the  Junior  mortgage,  with- 
out alleging  that  he  has  paid  off  the  senior. 

Hdlm  V.  The  Board  of  Comm'rs  of  Lake  Co.,  194 

5.  Same. — Equities  of  DiMerent  lAeM,—  Where,  in  such  action,  such  pur- 
chaser had-  made  yaluable  improvements  and  redeemed  such  realty 
from  a  judicial  sale  of  the  same  under  a  decree  foreclosing  the  senior 
mortgage,  any  rights  which  the  holder  of  such  junior  mortgage  may 
establish  are  subject  to  the  equities  of  such  purchaser,  whether  suc^ 
foreclosure  was  or  was  not  regular.  lb. 

6.  Same. — Evidence, — To  establish  an  equity  by  such  redemption,  the 
plaintiff  may  introduce  the  record  of  a  foreclofturc  of  such  senior 
mortgage  by  means  of  a  power  of  attorney  contained  therein,  or  by  a 
regular  foreclosure  suit,  the  sheriff's  sale  and  deed  thereunder,  and 
the  deed  to  the  plaintiff  from  the  sheriffs  grantee.  lb, 

7.  Same, — Praetiee. — Where,  in  such  cause,  the  evidence  shows  that  such 
junior  mortgage  is  not  a  valid  lien,  the  defendant  can  not  complain  of 
the  introduction  of  improper  evidence  by  the  plaintiff  in  establishing 
his  equities  under  such  senior  mortgage.  lb. 

8b  Oities  and  Towns. — Public  Street. — Dedication, — ^The  owner  of  certain  real 
estate  within  the  limits  of  a  city  laid  it  out  in  lots  and  streets,  as  an  ad- 
dition to' such  city,  and  prepared,  and  caused  to  be  recorded  in  the  re- 
corder's office  of  the  county  wherein  it  was  situated,  a  plat  designating 
the  different  lots  and  streets  and  their  dimensions,  and  sold  and  con- 
veyed certain  of  such  lots,  fronting  upon  one  of  such  streets,  to  per- 
sons who  made  valuable  improvements  thereon ;  and  such  city,  after 
permitting  such  street  to  be  used  for  the  bed  of  a  canal,  upon  the 
abandonment  of  the  same,  caused  the  same  to  be  filled  up,  improved 
and  used  as  a  public  street. 

Held,  in  an  action  by  such  owner,  against  such  city,  to  quiet  the  title  in 
nim  to  such  street,  that  he  had  dedicated  the  same  to  the  use  of  the 
public,  and  can  not  recover.  Shanklin  v.  The  CUy  of  EvamviUe,  240 

9.  Mortgage. — Assignment, — Principal  and  Agent, — A.,  to  procure  the  loan  of 
money,  signed  and  acknowledged  a  mortgage  on  his  real  estate,  secure 
ing  a  promissorv  note  for  such  sum,  also  signed  by  him,  and  both  pay- 
able to  B.,  who  liad  promised  that  upon  the  execution  and  delivery  of 
these  instruments,  he  would  make  such  loan  to  A. ;  these  instruments 
were  delivered  to  C,  who  was  to  present  them  to  B.,  procure  such  loan, 
retain  thereof  a  sum  for  services  yet  to  be  performed  by  him  for  A., 
and  pay  over  to  the  latter  the  remainder ;  C.  presented  them  to  B.,  who 
declined  to  accept  them  or  to  make  such  loan  to  A.,  but  as  C.  was  in- 
debted to  B.  in  a  sum  equal  to  the  amount  to  have  been  retained  by  C, 
B.  proposed  to  assign  such  note  to  C,  grant  the  latter  an  extension  on 
his  debt,  and  loan  him  a  sum  of  money  equal  to  the  excess  of  A.'s  note 
over  such  debt,  if  C.  would  execute  to  B.  a  promissory  note  for  the 
amount  of  such  loan  to  C,  which  proposal  was  accepted  by  the  latter, 
and  executed  by  both,  and  C.  placed  such  mortgage  on  record ;  subse- 
quent to  the  signing,  but  prior  to  the  assignment  and  recording  of  such 
mortgage^  A.,  for  a  valuable  consideration,  conveyed  such  realty  by 
a  quitclaim  deed,  to  D.,  against  whom  C.  brought  suit  to  foreclose  such 
mortgage. 

Hdd,  that  no  legal  delivery  of  such  note  and  mortgage  had  been  made  to 
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B.f  that  his  assignment  thereof  to  C.  was  ineffectaal,  and  that  D.  was 
entitled  to  a  decree  quieting  his  title  against  such  mortgage. 

X     Qoodvin  v.  Own  et  oLy  243 

EEAL  EfiPTATE,  ACTION  TO  BECX)VER. 
See  Contract,  9 ;  Husband  and  Wife,  5 ;  Pleaddto,  6. 

1.  JPleading. — Inaanity  of  Oranior, — Under  the  issue,  formed  by  a  general 
denial  of  the  allegations  of  a  complaint  in  the  ordinary  statutory 
form,  to  recover  real  estate,  where  the  plaintiff  has  proved'  himself  to 
be  the  legal  heir  of  a  deceased  former  owner  of  such  realty,  who  died 
intestate,  and  the  defendant  has  introduced  in  evidence  and  claims  title 
under  a  deed  from  such  ancestor,  it  is  competent  for  the  plaintiff  then 
to  introduce  evidence  that  such  ancestor,  at  the  time  of  the  execution  of 
such  deed,  was  a  person  of  unsound  mind.  Freed  etaLY»  Brown  ei  oL,  310 

2.  Emdenee. — ^To  establish  that  the  grantor  was  a  person  of  unsound 
mind,  at  the  time  of  the  execution  dv  him  of  a  conveyance  of  his  real 
estate,  it  is  not  necessary  to  show  tnat,  at  that  time,  he  had  been  so 
found,  in  a  proceeding  for  that  purpose,  and  was  then  under  guardian- 
ship, lb, 

3.  Oonvetfanee. — ^The  conveyance  of  a  person  of  unsound  mind,  made  be- 
fore he  has  been  so  found  in  a  proceeding  iherefor,  is  voidable  merely. 

A 
REAL  ESTATE,  ALIENATION  OP. 

See  CONVETANCE. 

1.  Cbnei^anoe. — Monumenia. — Measuremeni*, — ^A.  owned  a  quarter  section 
of  land,  across  which,  running  north  and  south,  at  a  distance  of  less 
than  twenty-five  rods  from  the  west  line  thereof,  a  highway  was 
located.  He  conveyed  to  B.  a  portion  of  such  land,  by  a  deed  describ- 
ing the  portion  conveyed  as  the  whole  quarter  section  "less  a  strip, 
twenty-nve  rods  in  width,  off  the  east  side  of  said  premises ;  and,  also, 
less  a  strip,  twenty-five  rods  in  width,  off  the  west  side  of  said  de- 
scribed quarter  section,  containing  one  hundred  acres,  be  the  same 
more  or  less ;  expressly  reserving  a  right  of  way  from  the  east  side  of 
said  premises,  across  said  premises,  to  the  highway  on  the  west  side  of 
said  premises." 

Heldf  that,  though  thereby  including  a  portion  of  the  strip  reserved  on  the 
west  side  of  said  <)uarter  section,  yet  such  highway  constitutes  the 
western  boundary  line  of  the  portion  conveyed. 

SimonUmY,  Thompeony  37 

2.  Same  — Where  a  tract  of  land,  convened  by  deed,  is  therein  described 
in  one  way  by  measurements,  and  m  another  and  different  way  hr 
monuments,  the  latter  description  must  control.  li, 

RECEIVER. 
See  Plbadino,  7. 

REDEMPTION. 

See  Sheriff's  Saub. 

1.  Oontrad  For.^Foffeiiure, —  Vendor  ajid  JWeAoser. — Notice. — Demand. — 
FMies. — Tender. — Am/endmerU. — On  the  trial  of  an  action  in  the  circuit 
court,  by  C.  against  E.,  to  set  aside  certain  conveyances  of  real  estate, 
and  allow  the  plaintiff  to  redeem  the  same,  the  findings  of  the  facts 
were,  that  A.  and  B.  held  certain,  separate  judgments  against  C.,  the 
plaintiff,  the  aggregate  amount  of  which  was  equal  to  about  one- 
eighth  of  the  vtuue  of  the  real  estate  in  controversy,  upon  which  they 
were  liens ;  that  such  realty  was  sold,  at  a  sheriff's  sale,  to  B.,  upon  an 
execution  on  his,  the  junior,  judgment,  for  a  sum  equal  to  the  amount 
of  his  judgment  and  costs,  and  a  oertincate  of  such  pardiaae  issued  to 
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B. ;  that  subsequently  C,  taking  a  mortga|^  thereon  back  to  himself 
to  secure'  an  unpaid  balance  of  the  purcnase-monev,  sold  and  con- 
veyed such  land,  by  warranty  deed,  to  D.,  and  put  him  in  possession, 
which  he  still  retains ;  that,  on  the  last  day  for  the  redemption  of  sach 
real  estate,  B.  assigned  such  certificate  of  purchase  to  A.,  the  holder 
of  such  senior  judgment,  to  whom  C.  then  paid,  as  part  of  the  redemp- 
tion money  for  such  realty,  a  certain  sum  of  money,  with  the  agreement 
that  if  C.  paid  to  A.  the  remainder  of  such  redemption  money,  and, 
idso^  the  amount  of  such  senior  judgment,  by  a  time  fixed  beyond  the 
expiration  of  the  time  for  redemption,  A.  would  surrender  such  cer- 
tificate and  all  claims  on  such  land  to  C,  but  that,  on  failure  by  C.  to 
make  such  payment,  he  should  thereby  forfeit  his  right  to  redeem  and 
also  such  sum  already  paid,  to  A. :  that  within  such  time,  so  agreed 
upon,  A.  procured  a  deed  to  himself,  for  such  realty,  from  the  proper 
sheriff,  and,  C.  haying  failed  to  make  such  payment  within  the  time 
fixed,  A.  refused  to  surrender  such  certificate  or  to  give  C.  further  time ; 
that  A.  subsequently  entered  into  a  written  contract  with  £.,  to  con- 
vey such  realty,  by  quitolaim,  to  the  latter,  upon  his  paying  to  A.  a 
4am  equal  to  tne  amount  of  such  judgments  and  costs ;  and  that  £., 
after  the  making  of  his  contract  with  A.,  having  received  notice  from 
C,  that  the  latter  had  a  contract  with  A.,  concerning  such  realty, 
though  not  of  its  nature,  paid  to  A.  the  sum  so  agreed  upon  and  re- 
oeivM  such  conveyance. 

Hddf  that  C.  retained  sufficient  interest  in  the  subject-matter  of  the  cause 
to  bring  such  action. 

Held,  also,  tnat  the  payment  of  such  part  of  the  redemption  money  to  A., 
hj  C,  and  the  making  of  such  contract  to  redeem,  waived  the  right  of 
the  former  to  a  deed  from  the  sheriff,  and  rendered  such  certificate 
merely  a  security  in  his  hands  for  the  payment  of  the  remainder  of  such 
redemption  money. 

JBis^alao,  that  such  clause  of  forfeiture  for  non-payment  is  unconscionable 
and  should  not  be  enforced ;  time  not  being  of  the  essence  of  such  con- 
tract. 

JBeldLalso,  that  the  notice  to  E.  of  C's  contract  with  A.  was  sufficient  to  bind 
£.,  and  that  C.  is  entitled  to  a  judgment  enabling  C.  to  Rdeem  such 
land  on  payment  of  such  unpaid  redemption  money. 

Held,  also,  that  a  tender  of  such  unpaid  redemption  mone^  and  a  demand 
oy  C.  for  a  reconveyance  of  such  land,  before  bringing  suit,  was  not 
necessary. 

Hdd.  also,  that  though,  on  the  trial  of  such  cause,  all  the  evidence  waa 
neard  at  one  term,  but  no  finding  or  judgment  rendered,  and  the  cause 
continued  until  the  next  term  ofsucn  court,  there  waa  no  error  in  per- 
mitting the  plaintiff  then,  before  the  argument  of  the  cause,  to  amend 
his  complaint,  so  as  to  therein  ofier  to  pay  to  the  defendant  whatever 
sum  the  court  might  find  due  to  him  to  enable  the  plaintiff  to  redeem. 

Spaih  v.  HankUUf  155 

2.  Bights  Between  Judgment  and  Mortgage  OredUon. — Where  real  estates 
encumbered  by  a  mortgage  prior  m  lien  to  that  of  a  mere  perscmal 
judgment  aj^^inst  the  owner  tnereof,  is  first  sold  by  the  sheriff  upon  an 
execution  issued  on  such  judgment,  and  afterwards  upon  a  decree  of 
foredosnre  of  such  mortgage,  rendered  in  a  proceeding  therefor, 
whereof  the  purchaser  had  no  notice,  and  without  redeeming  from  him, 
he  or  his  grantee  may,  either  in  an  original  action  by  him,  to  redeem, 
against  the  latter  purchaser,  or  by  a  counter-claim  in  an  action  by  the 
latter  against  him  to  quiet  title,  have  an  accounting  of  the  amonnt 
aotaally  due  to  such  latter  purchaser,  and  obtain  a  decree  allowing 
him  to  redeem  by  paying  sodi  amount  so  foond  to  be  due. 

Ooombi  v.  Garr  elaL,90S 

8.  2ViMbr.-^To.  redeem  in  such  action  it  is  not  necessary,  that  prior  to 
the  commenoement  thereof^  such  junior  claimant  ahali  have  tendered 
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the  amount  dae  to  the  holder  of  the  j^rior  daim,  nor  need  he  bring 
sach  amount  into  court ;  it  being  sufficient  to  offer,  in  his  pleading,  to 
paj  whateirer  amount  shall  be  found  due.  Ih. 

BEFOBMATION  OF  WBITING. 
See  Ck)HTRACTy  9. 


^ 


REMITTITUK. 
See  C!o0iB,  2,  3 ;  Sx7FS£M£  Goubt,  43. 


BEPEAL  OF  STATUTES. 
fieeAsFBAi.;  Attobnst  Qxneral  ;  Criminai«  Law,  2 ;  I^^uob  La.w,6; 

I  TUBKPIKE,  1,  2. 

BEPLEVIN. 

See  CoKTBACT,  3,  4, 5, 6. 

1.     Fenes, — Fixture. — Fence  rails  and  atakea,  though  unlawfully  takep  and 

detained  by  a  wrong-doer,  when  used  by  him  in  the  conttruetion  of  a 

I  fence  upon  his  real  estate,  thereby  become  part  of  such  realty,  and  ci|ii 

not  be  repleyied  by  the  owner,  as  personal  property. 

JSiefteMs  V.  Dorret,  470 

[  2.     Same. — ^When  an  article  la  made  personal  jmperty,  by  bein^  aeyered, 

i  by  a  wrong-doer,  from  the  realty  to  which  it  first  belo^iged,  it  may  be 

replevied,  oy  the  owner,  as  long  as  its  separate  identity  oaa  be.  ascer- 
tained ;  but  not  after  it  has  been  united  to  and  forms  part  of  any  realty. 

8.     SUOute  0(m8trued.'—Aetha.---Be€U.'^Fler9wal^  legislature  of  this 

State  did  not,  by  the  enactment  of  the  code  abolishing  the  distinctioaB 
between  actions  at  law  and  suits  in  equity,  and  between  the  forms  of 
such  actions  and  suits^  thereby  abolish  the  distinction  existing  between 
real  and  personal  actions,  so  as  to  allow  rights  in,  or  injuries  to,  real 
property  to  be  determimsa  in  an  action  lor.  replevin.  lb. 

I  BEBCI8SI0K. 

)  fieeCSoHisukeT,  3|4^6,.9;  CGfrarr  CoMMssHHemo,  6 ;  PnoMBKimr  Korai^  14. 

SALE. 
-Itoe  OoMTRAOTy  8, 4, 5, 6,  7 ;  Pb6mi8bobt  Non^  14 ;  Statots  or  Fbaxtds,  5. 

SET-OFF. 
See  Fleasiko,  9 ;  Pbomibboby  Note,  9 ;  Sdpbebcb  Coubt,  18. 


SHERIFF. 
See  Bankbttftot,  3;  FccTUBif,  4. 

SHEBIFPS  SALE. 

fieeHuBBAHDAXDWiF^S;  LA2n>LOBDijn>TrarAST,2;BE»iicnnii9SPB- 

GEX1C  Febspobicascb. 

.Beol  Eriaie. — AeHan  for  BeiU. — ^Where,  by  yirtue  of  a  decree  of  courts 
against  one  defendant  in  an  action,  his  real  estate  is  sold  to  satisfy  a 
.judgment  against  a  codefendant  for  the  payment  of  a  sum  of  money, 
and,  the  same  remaining  unredeemed  for  the  year  immediately  follow- 
ing such  sale,  it  is  conveyed  by  the  proper  olBcer  to  the  purchaser  at 
such  sale,  the  latter,  and  not  the  former,  defendant  is  liable  to.  such 
purchaser,  for  the  rent  thereof  for  such  year.         JFoweUy.  J)eSar^9^ 

Vol.  LV.- 


[•■" '■"■-  '"I  ■  "•*  ■'-  "  ■-    ■  •■  •■'  ^ 


i'lii>iis    MO'''''' I'l"  liwnm  (urMMal  iM^  eaaac  rT>. 

1. 1  tvtwm'tl  llin  upiiithI  v^rOv-t  and  s  Mfitr:i±Z 
\M  I  li  t  littf  iilrli  (HUMv,  (Ml  apfflnl  i«  the  6*- 
tM»»'iik  I'll  ■ii>>li  KMii'ml  vrr'li'1,  it  will  be  pn- 
t  Ivlt^  IH  tliv  I'viiinl,  ttiHt  ■uf.-h  cTidenM  wm 
(/rtiAiunr.  CJnaAwn<f  of^S 


>t»»\'  n-imMtMANt^K. 


iiln  r«al  caUlc,  it  • 
lie  of  auch  purcbiM^ 
i>  (or  tho  r««emptioii 
lormml,  hp  never  »■ 

■mid  ■ml  ddJTeRd 
iftlwr  « tlllo-bond,  in 
Miwy  tho  ■une  to  H, 
>no«H>^  of  iufIi  nlc 
*  |>i»«»«««ioa  of  Old 

ti^  A^  vho,  witbool 
1(1  )i|nunu  ihe  wido' 


INDEX.  648 

Hlddf9lm},  that  eyidence  of  the  Btatements  of  A.,  that  he  had  made  sach 
title-bond  becaase  of  the  loss  of  such  certificate,  ia  immaterial. 

BuUer  et  al.  t.  HolUman  ti  <d.,  125 

STATUTES,  OONSTKUCTION  OF. 

See  Crms  and  Towns,  1, 9, 11, 12, 13, 15 ;  Covmrr  GoioaBsiaNEBS,  1,  i, 
12;  GoviEKAirr;  Cbdonai*  Law,  2;  Dbcedents'  Ebtateb,  6;  Da- 
8CENTB,  2 ;  GuABDiAN  AND  Ward,  6,  7 ;  iNSANiTy ;  LiquoR  Law,  6 ; 
Mechanic's  Lien,  1,  2 ;  New  Triai^  1, 16 ;  Process,  2,  3 ;  Bepijevin, 
3;  Supreme  Ck>i7RT,  1 ;  Tender,  3. 

STATUTE  OP  FRAUDS. 

1,  Verbal  Agreement  to  Convey. — Performance, — A.,  the  owner  of  certain 
real  estate,  in  order  to  procure  means  to  pnrchase  certain  other  real 
estate  of  B.,  would  be  compelled  to  dispose  of  his  own  real  estatet 
which  could  only  be  done^  at  a  certain  sacrifice,  of  which  he  informed 
B.  B.  verbally  agreed  with  A.,  that  if  the  latter  would  so  dispoee  of 
his  t>roperty  and  apply  the  proceeds  of  such  sale  to  purchasing  B.'s 
real  estate,  he,  B.,  on  a  certain  day,  for  a  fixed  price,  would  sell  and 
convey  his  real  estate  to  A.  The  latter  thereupon  disposed  of  his  real 
estate,  making  such  sacrince,  tendered  to  B.  the  proceeds  of  such  sale, 
demanded  of  him  that  he  so  convey  his  said  real  estate  to  A.,  and, 
upon  B.'s  refusal  to  so  sell  and  convey,  brought  an  action  for  damages 
for  a  breach  of  such  agreement. 

Meld,  on  demurrer  for  want  of  sufficient  facts,  that  such  agreement  to  con- 
vey is  within  the  statute  of  frauds. 

Hdd,  also,  that  A.'s  disposal  of  his  property,  at  such  sacrifice,  was  not  such 
a  part  performance  as  would  take  B/s  agreement  out  of  the  operation 
of  such  statute.  Ihrker  v.  HeaJton^  1 

2.  Verbal  iVomiw. — SaHgfodion  qf  Exeeuixon. — ^A  verbal  promise  by  one 
person,  to  the  creditor  of  an  execution  on  a  judgment  against  a  third 
person,  that  if  such  creditor  will  satisfy  such  execution,  such  promisor 
will  deliver  certain  personal  property  and  pay  a  certain  sum  of  money 
to  such  creditor,  is  not  within  the  statute  oi  frauds,  but  is  a  valid  con- 
tract, for  a  breach  of  which  an  action  may  be  maintained  and  damages 
recovered  by  such  creditor,  upon  his  satiafying  such  execution. 

Bcdmer  v.  Blain^  11 

8.  SaU, — InOTudion  to  Jury. — At  a  public  sale,  by  the  plaintifi*,  of  his 
personal  property,  a  portion  thereof  was  bid  off  by  a  person  who,  being 
unable  to  give  security  for^the  pnrchase  price,  could  not  obtain  pos- 
session thereof ;  whereupon  the  defendant  verbally  agreed  that  ho 
would  see  that  the  plaintiff  got  his  pay,  if  he  would  deliver  such 

Sroperty  to  the  bidder,  to  whidi  the  plaintiff  acceded  and  made  such 
elivery  to  the  bidder. 
Hddf  that  such  agreement  is  void  by  the  statute  of  frauds. 
Hddy  also,  that  an  instruction  to  the  jury  trying  such  cause,  that  such 

agreement  made  the  defendant  liable  for  such  price,  was  erroneous. 
Hdd.  also,  that  the  test,  as  to  whether  the  defendant  in  such  case  is  liable, 
IS,  whether  anjr  credit  whatever  was  given  to  the  person  receiving  the 
property,  and  if  there  was,  then  the  defoulant  is  not  liable. 

PeaU  V.  J^rodsn,  201 

STATUTE  OP  LIMITATIONa 

See  CouvTY  Clerk,  3 ;  Covenant. 

1.  ExoeptioM  of. — Ffeading. — The  assignee,  by  parol,  of  a  judgment  insti- 
tuted an  action  against  the  administrator  oi  the  estate  of  his  deceased 
judgment  debtor,  and  a  third  person,  to  set  aside  an  aUesed  fraudulent 
conveyance  to  the  latter,  of  a  tract  of  land,  by  such  £oedent  in  his 
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ISetime,  asid^to  Btibjeet  ike  Bftme  to«xeeiiti<m  to  Mtiify  m^  jo^gmiKtfcp 
allegingi  slflo,  Aat  sueh  estate  wag  hiaolTeiit. 

'H«U^  on  demanrer,  that  mch  action  maj  be  brought  within  six  yean  from 
the  aocming  of  imch  cause  of  action. 

Heldf  alao,  that  where  a  statute  of  Umitalions  eontams  exoeptions,  if  the 
complaint  in  an  action  does  not  show,  affirmatiyely,  that  it  is  not  with- 
in any  of  sach  exceptions,  it  is  not  defectiye  on  ctanurrer,  under  such 

(       statute. 

lletd^  also,  that  a  default  made  bj  such  defiendant  administrator  admitted 
the  alleged  assignment  of  such  judf^meat  without  further  pxooL 

Heldj  also,  that  on  we  trial  of  such  action,  it  was  competent  to  introduce 
in  evidence  the  inventory  of  such  ostate,  and  the  tax  duplicate  of  such 
county,  as  touching  the  solvency  or  insolvency  of  such  estate. 

OrimsM  etuj.  ▼.  Dmmou,  317 

^.  ContrtbfuHon, — FVaiudkttent  Ooftwyaifee, — A  joint  judf;meitt  having  been 
rendered  against  two  sureties  of  an  insolvent  principal  upon  an  official 
bond,  and  a  purchaser  from  one  of  them  of  realty  subject  to  the  lien 
of  such  judgment,  having  paid  it  off  to  discharge  sucn  lien,  brought 
an  action  afi^ainst  a  purcnaser  qf  other  realty,  prior  to  tiie  ren- 
dition of  sucn  judgment,  from  sudi  other  surety,  to  set  aside  sudi  con- 
veyance' and  suiTJect  such  realty  to  contribution  to  sUch  judgment,  al- 
le^ng  such  conveyance  to  have  been  made,  and  received  with  intent  to 
-defraud  such  other  surety's  creditors.  The  defendant  having  pleaded 
the  statute  of  limitations  of  six  ^earsj-— 

HMf  on  demurrer,  that  such  answer  isaufficient. 

Khmam  v.  €hMeiit5el'ok,'€h5 

SUMMOKa 

See  Cfim  axd  Toma,  1 ;  Paumjani'itf  EsxiinB,  S ;  Fboooa. 

SUPEBIOB  OOUBT. 
See  Pbacticb,  4, 15 ;  Sutbemx  Coitbt,  44. 

StfPBBVlflOR. 
Bee  Highway,  8,  9, 10. 

0WKEME  OOUBT. 

Hfee  Bill  of  EzcEPnoiro ;  Continuance,  2,  3 ;  Costb,  2,  3 :  Damagu^  1 ; 
Dbcxdisntb'  Ebtateb^  7:  Interbogatort  to  Jitby,  1;  JxTsoicarT; 
LiquoB  Law,  6;  ^hwTbial,  12;  Pabttiiok,  2;  nAcncB,  4,5,15^ 
16 ;  Sfbcial  Fending. 

1.  J|)peai.-- Section  20  of  "An  act  providing  for  voluntary  assignmentiL'' 
etc.  approved  March  5th,  1859, 1  B.  S.  1876,  p.  142,  does  not,  of  itseu, 
authorize  Uie  taking  of  an  appeal  to  the  Supreme  Uourt. 

OravenBf  Amgnt^  v.  ChaaaihenU  oL,  5 

2.  Judgment — The  Action  of  the  circuit  court  in  refusing  to  allow  or  ap- 
prove a  veport,  by  the  assignee  of  the  property  of  an  insolvent  debtor, 
of  the  oondition  of  his  trust,  is  not  a  final  judgment,  nor  an  interlocu- 
tory order,  irom  which  an  appeal  will  lie  to  the  Supreme  Court.      A. 

"8.  Jfi^'oiade)*.— Error,  in  overruling  a  demurrer  to  a  paragraph  of  a 
pleadiqg,  for  a  misjoitider  therein  of  several  causes  of  action,  is  not 
ftvailabfo  on  appeal  to  the  Supreme  Court.  BaU  e<  ux.  v.  Na^  9 

4.  Sv^fkieney  cf  Cbrnjitotnt— ^The  infflcieniT'  of  the  complaint  in  an  action 
may  be  questioned,  for  the  first  time,  in  the  Supreme  Court,  on  app«d 
thereto,  by  assigning  ss  error  its  insufficiency. 

Tht  ToMi  ^  Brasa  V.  JTroi,  14 

^  6.     AfppwX, — Whm. — ^An '  appeal  to'the  Sunreme  Court,  from  a  judgment 

'  rendered  in  Ae  lower  eonrt^*  in  %  civil  action,  nmit  be  'tatoen  within 

three  years/'not  from  the  "decision  of  a  SMtion  to  wt  uridrav'order 
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gnmtixig  a  new.  trial  ol  the  caose^  bat  from  the  rendition  of  such  JQ^ff- 
ment,  Jenkins  H  al.  v.  Oormnf  Admr,  21 

6.  Weiaht  of  Emdenes, — On  appeal,  the  Sapcene  Court  will  not  diatorb  tbf 
Terdict  of  a  jury  upon  the  mere  weight  of  evidence. 

HiUeiaL  y.  Chut,  by  kU  nextfiiend,  Chut,  46 

7*  Amgnment  <^  Error. — An  aasignment  as  error,  on  appeal  to  the  So- 
preme  Court,  of  matter  which  ia  only  caoae  for  a  new  triaL  preients  no 
question  for  decision.  Gregory  v.  SelwcneU,  101 

9.  Weight  </  Emdenee* — The  Snpreme  Court,  on  apjpeal,  will  not  disturb 
the  finding  of  the  lower  court,  on  the  mere  weight  of  the  evidenci^ 
even  where  the  preponderance  thereof  seems  to  be  against  the  finding. 

WaU,  Ouardian,  v.DeHaeen^  128 

ft.  AppeaL — ^The  refusal  of  the  circuit  court,  in  term  time,  or  of  a  jndge, 
in  yacation,  to  grant  a  temporary  restraining  order  during  the  pen- 
dency of  a  suit  mr  a  perpetual  injunction,  is  not  an  interlocutory  judg^ 
ment  or  coder  from  which  an  appeal  lies  to  the  Supreme  Court. 

OgUetcU.Y.IHUetcd.,ldQL 

10.  iVactioe. — Where  the  evidence  given  on  the  trial  of  a  cause  ia  not  in 
the  record,  the  overruling  of  a  demurrer  to  an  insufficient  paragraph 
of  a  pleading  is  available  as  error,  on  appeal  to  the  Supreme  Cour^ 
even  though  a  remaining  paragraph  of  such  pleading  is  sufficient. 

K%nU>U  V.  Chriaie,  140 

UL  Bili  (^  Exeeptiona, — Where  no  question  is  raised  upon  the  pleadings  in 
a  cause,  if  the  bill  of  exceptions  be  not  filed  within  the  time  pre- 
scribed by  the  court  trying  such  cause,  it  forms  no  part  of  the  record, 
and  no  question  is  presented  to  the  Supreme  Court,  on  appeal  theret<v 

Hiatt  V.  Pimodl,  149 

12b  Harmleee  Error. — ^The  sustaining  of  a  demuzrec  to  a  paragraph  of  a 
pleadinff  is  not  available^  as  error,  on  appeal  to  the  Supreme  Courl^ 
where  all  the  facts  therein  alleged  were  admissible  and  admitted,  on 
the  trial  of  the  cause,  under  a  remaining  paragraph  of  such  pleading. 

SpcUh  V.  Hankins,  156 

18.  Improper  Evidence. — Where  the  court  trying  a  cause,  over  the  objection 
and  exception  of  a  party  thereto,  permits  an  improper  question  to  be 
put  and  answered  by  a  witness  testifying  therein,  yet,  if  on  appeal  to 
the  Suj^reme  Court,  the  record  does  not  snow  what  the  answer  was,  such 
ruling  IS  not  available  as  error. 

Brookbank  y.  The  State,  ex  reL  Mwrphy,  ie» 

14;  Waiver. — Where  a  party  to  a  suit  goes  into  trial  without  requiring  the 
opposite  party  to  answer  or  reply  to  his  own  pleading,  he  can  not  avail 
himself  of  such  failure,  on  appeal  to  the  Supreme  G)urt. 

HoUen  v.  The  Board  ojf  Oomm're  tf  Lake  Qmnty,  194 

Ifi.  Fteadingl — Where  the  evidence  is  not  in  the  record,  on  appeal  to  the 
Supreme  Court,  the  sastaining  of  a  demurrer  to  a  sufficient  paragraph 
of  a  pleading  is  available  as  error.  Doherty  et  al.  v.  Bw,  205 

16.  SaiBM. — ^Where  no  exception  is  reserved  to  the  action  of  the  circuit 
court  in  sustaining  a  demurrer  to  a  pleading,  no  question  in  relation 
to  such  ruling  can  be  presented  to  the  Supreme  Court,  on  appeal. 

Graham  v.  Kennedy,  209 

17.  iVencn^ion. — Where,  from  the  record  on  appeal  to  the  Supreme  Court^ 
it  does  not  appear  that  the  party  complaining  of  a  ruling  has  been  is^' 
jured  thereby,  such  ruling  will  oe  presumed  to  have  been  right. 

Crawford  et  ai.  v.  Orockett  ei  al.,  220 

18.  AppeaL — ^Where  in  an  action  commenced  in  the  court  of  a  jastice  of 
tlie  peace,  and  appealed  to  the  circuit  court,  to  zeoover  for  a  sum  leas 
than  tee  dollarsi  Uie  defendant  files  a  set-off  for  an  amount  exceeding 
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that  sum,  an  appeal  lies  to  the  Supreme  Court  from  a  jadsment  ren- 
dered therein.  HuUs  v.  WiiHams,  237* 

19.  Oo8ta. — Where  the  fees  of  witneBses  sabpoenaed,  bat  not  used,  by  the  auo- 
c^isful  party,  are  taxed  to  the  losing  party  as  costs,  on  appeal  to  the 
Supreme  Court  it  will  be  presumed,  where  the  evidence  is  not  in  the 
record,  that  they  were  rightly  taxed.  lb. 

20.  Appeal, — Notice. — Where  an  appeal  to  the  Supreme  Court  is  taken  by 
one  of  several  defendants,  without  notice  thereof  to  the  others,  it  will 
be  dismissed.  Beeder  etoLY.  Maranda  et  al.,  239 

21.  Bill  of  Exceptions. — Where,  from  the  record  on  appeal  to  the  Supreme 
Court,  it  is  apparent  that  all  the  evidence  given  on  the  trial  of  the 
cause  is  not  contained  in  the  bill  of  exceptions,  the  verdict  or  finding 
below  will  not  be  disturbed  on  a  question  as  to  the  sufficiency  of  the 
evidence  to  sustain  it.  Noon  et  al,  v.  LonoAan  et  aL,  262 

22.  Weight  of  Evidence. — ^The  verdict  of  a  jury  will  not  be  disturbed  on 
appeal  to  the  Supreme  Court,  on  the  mere  weight  of  evidence.         lb, 

23.  Assignment  of  Error. — The  assignment  of  errors,  on  appeal  to  the  Su- 
preme Court,  must  contain  the  lull  names  of  all  the  parties  to  the  ap- 
peal, or  it  will  be  dismissed.  Damall  et  al.  v.  I&rt,  Guarduaiy  275 

24.  Bill  of  Exceptions. — Where  no  bill  of  exceptions  is  in  the  record  on  ap- 
peal, and  no  special  finding  of  facts  was  made  by  the  court,  the  Su- 
preme Court  can  not  review  the  action  of  the  circuit  court  upon  a  mo- 
tion ^for  a  new  trial,  based  upon  the  ground  that  the  finding  of  such 
court  was  contrary  to  law  or  unsustained  by  the  evidence. 

bottell  V.  Adamson  et  aL,  276 

25.  Assignment  of  Error, — Where,  on  such  appeal,  the  rulings  of  the  cir- 
cuit court,  complained  of  in  the  assignment  oi  errors,  do  not  appear  in 
the  record,  no  question  is  presented  lor  decision.  lb, 

26.  New  Trvd. — Where  the  truth  of  the  grounds  of  a  motion  for  a  new 
trial  is  not  made  manifest  by  the  record  on  appeal,  no  question  as  to 
the  ruling  on  such  motion  is  presented  to  the  Supreme  G>urt. 

Vawier  v.  GUliland  et  oL,  278 

27.  Weight  o^  Evidence. — ^Where  the  evidence  given  on  the  trial  of  a  cause 
tends  to  support  the  finding  therein,  the  Supreme  Court,  on  appeal, 
will  not  disturb  such  finding  on  the  mere  weight  of  evidence. 

MUcheU  V.  Chcanbers,  289 

28.  Harmless  Error, — Error,  in  sustaining  a  demurrer  to  a  good  para|;raph 
of  a  pleading,  is  not  available  on  appeal  to  the  Supreme  Court,  if  tne 
matters  therein  sdleged  could  have  oeen  given  in  evidence  under  a  re- 
maining paragraph.  Emmons  et  al.  v.  Meeker,  321 

29.  Bin  of  ^Bceptums. — Where  time  beyond  the  term  is  not  given  by  the 
court  to  file  a  bill  of  exceptions,  it  forms  no  part  of  the  record  on  a|»- 
peal  to  the  Supreme  Court.  Long  et  al.  v.  Dixon  et  oL,  o52 

80.  Weight  o/"  Evidence. — The  Supreme  Court,  on  appeal,  will  not  disturb 
the  finding  or  verdict  below,  upon  the  mere  weignt  of  evidence. 

WhitehaU  v.  Ckmner,  354 

81.  Motion  to  Strike  Out. — Error  in  overruling  a  motion  to  strike  out  part 
of  a  pleading  Ir  not  available  as  error  on  appeal  to  the  Supreme  Court. 

Moore,  AdmW,  v.  The  State,  ex  rel.  Benny,  AU*y  Gen%  360 

82.  Waiver, — The  failure  of  a  party  to  an  appeal  to  the  Supreme  Court,  to 
refer  in  his  brief  to  a  question  raised  oy  his  assignment  of  error,  is 
deemed  a  waiver  thereoi.  Burk  et  al,  v.  HUl,  419 

83.  Waiioer. — ^The  failure  of  a  party,  on  appeal^  to  the  Supreme  Court,  to 
discuss,  in  his  argument,  a  question  made  in  the  record,  is  deemea  a 
waiver  thereof.     The  IndianapoUs,  P.  &  C.  E,  W.  Cb.  y.  OraneetaL,  430 
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34.  Weight  of  Evidenee, — ^The  Supreme  Court,  on  appeal,  will  not  reyerae  a 
judgment  on  the  mere  weight  of  evidence.  lb. 

85.  Assignment  of  Error, — ^To  present,  for  the  consideration  of  the  Supreme 
Court,  on  appeal,  the  action  of  the  court  below  upon  a  demurrer  to 
an  answer,  it  must  be  assigned  as  error.  QraOer  v.  IFi^ma,  461 

36.  Waiver. — The  failure  of  a  partj,  in  his  argument  on  appeal  to  the  Su- 
preme Court,  to  notice  a  question,  presented  hy  his  assignment  of 
errors,  is  deemed  a  waiver  thereof.  lb. 

37.  Instntdion  to  Jury. — Where  alleged  error,  in  instructions  eiven  to  the 
jury,  is  relied  upon  as  ground  for  obtaining  a  reversal  oi  a  cause  in 
the  Supreme  Court,  a  mere  reference  in  the  argument  to  the  fact  that 
such  instructions  were  gi^en»  excepted  to  and  embodied  in  a  motion 
for  a  new  trial,  is  insufficient,  as  tne  grounds  of  objection  to  each  of 
them  must  be  clearly  pointed  out.  lb. 

38.  Petition  for  Behearing. — It  is  too  late,  upon  petition  for  a  reliearinff  of 
a  cause,  then  to  present,  for  the  first  time,  a  question  for  the  consider- 
ation of  the  Supreme  Court.  lb. 

39.  Bill  of  Exceptions. — A  statement  of  fact,  alleged  as  cause  in  a  motion 
for  a  new  trial,  must  be  shown  by  a  bill  of  exceptions  to  be  true,  or  al- 
leged error,  based  thereon,  will  not  be  considered  by  the  Supreme 
Court.  lb. 

40.  BiU  of  Exeeptiona. — Questions  arising  Ujpon  the  motion  for  a  new  trial 
of  a  cause  can  not  be  presented  to  the  Supreme  Court,  by  a  bill  of  ex- 
ceptions filed,  without  leave  of  court,  beyond  the  term  at  which  such 
motion  was  acted  upon.  Qrie$el  v.  Schmaly  BecHwr^  475 

41.  Qenercd  and  Special  Finding. — Where,  from  the  evidence  given  on  the 
trial  of  a  cause,  wherein  a  general  finding  has  been  rendered,  the  Su- 
preme Court  would  not  disturb  a  special  finding,  suj^porting  such  ^[en- 
eral  finding  had  it  been  made,  upon  a  particular  point  ux^d  against 
the  latter,  such  point  will  not  be  considered. 

The  Ohio,  eU.,  B.  W.  Co.  v.  ViekeryelaLy  509 

42.  Waiver. — A  failure  by  a  party  appealing  to  the  Supreme  Court  to  dis- 
cuss, in  his  ailment  therein,  an  error  assigned  by  him,  is  deemed  a 
waiver  thereof  Tracewell  v.  JPeaeoek  et  al.,  572 

43.  Bemittitur. — A  remittitur  below  of  the  excess  of  damages  there  recov- 
ered so  cures  the  finding  or  verdict  that  an  assignment,  as  error,  of  the 
overruling  of  a  motion  for  a  new  trial,  based  upon  alleged  excessive 
damages,  is  not  available  on  appeal  to  the  Supreme  Court.  lb. 

44.  Appeal. — Superior  Court. — An  appeal  to  the  Supreme  Court,  from  the 
superior  court,  lies  only  from  judgments  or  orders  of  the  latter  court 
rendered  at  general  term.  Wilson  v.  Vance,  Adm\  et  oL,  584 

45.  Petttion  for  Behearing. — Where  the  decision  of  a  cause  may  be  placed 
upon  proper  grounds,  and  is  right,  a  mere  erroneous  reason  therefor, 
assigned  in  the  opinion,  is  not  sufficient  ground  for  a  rehearing.       lb. 

TAXES. 

See  Cities  and  Towns,  14, 17. 

Ajnessment  cf. — Bemoval  of  Taxpayer. — ^The  fact  that  a  person,  who  was  the 
owner  of  personal  property,  had  been  assessed  thereon,  on  the  first  day 
of  April,  lor  taxation  for  State  and  county  purposes,  will  not  prevent 
his  being  assessed  upon  the  same  property  for  city  purposes,  upon  his 
removing  into  a  city  of  the  county  where  he  haa  been  so  ass^sed, 

Erior  to  the  first  day  of  June  following,  carryingsuch  raoperty  with 
im.  Hilgenberg  v.  Wilum,  Treamirer,  210 
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TENDER. 
See  GuABBiAK  anp  Wabd,  2 ;  Hiqhway,  11 ;  BEDEBfraoN,  1, 3 ;  Usubt,  L 

1.  OondtfumoL — Bromiawrv  NoU. — ^A  tender  of  the  amount  due  upon  a. 

Sromisaorj  note  payable  in  a  bank  of  this  State,  made  upon  tbe  oon- 
ition  that  such  note  shall  be  surrendered,  is  sufficient. 

Storey  dtaLv,  Krtwttm  et  oLy  S97 

2.  Debt  Secured  6y  Mortgage, — ^A  tender  of  the  amount  due  upon  a  prom- 
issory note  secured  by  a  mortgage  on  real  estate,  made  u^n  the  condi- 
tion that  such  z^ortgage  shall  l£  released  or  cancelled,  is  insufficient. 

lb. 

3.  Same,—  Section  5  of  "An  act  oonoeming  mortgages,"  ai^uroved  May  4th, 
1852,  (2  R.  S.  1876,  d.  333)  recjuires  a  mortgagee  of  lands  to  enter  sat- 
isfaction thereof  only  upon  his  having  received^  not  a  tender  merelTp 
bat  full  payment  of  the  debt  secured  thereby.  Jfk 

TITLE-BOND. 
See  Spbcifec  Perfobmavob. 

TOWNSHIP. 

1.  J^w«r  to  Caninttt — ^A  civil  township  hae  no  power  to  make  a  contract 
for  the  benefit  of  school  property.       Jaekaon  TPvfp  ▼.  Bame$  et  aL,  136 

21  Ih)iie$, — A  suit  against  a  ton^ship,  in  its  name  as  a  civil  township, 
upon  a  contract  made  by  the  trustee  of  such  township  as  "  township 
trustee,"  for  school  furniture,  is  a  suit  against  the  civil  township,  and 
can  not  be  maintained.  lb. 

3;     Simu,-^FUading. — ^In  a  suit  against  such  township,  in  its  name  as  a 
'  civil  township,  an  all^^tion  that  it  is  "  a  corporation  for  the  pur- 
poses of  common  scfaooui''  does  not  render  such  action  one  against  the 
mIiooI  towmdiip,  but  is  a  mere  daeripiio  penonas,  lb. 

TRESPASS. 
See  BAinnnrpuoT,  8. 

TURNPIKE. 

1.  QtomI  Road, — ^Xisii. — By  the  enactment  of  the  act  of  March  18th,  1675l 
(Acta  1875,  Reg.  Sees.,  p.  80)  repealing  the  act  of  May  14th,  1860,  (3 
Xnd.  Stat.,  p.  538)  authorizing  the  making  and  collection  of  assessments 
on  lands,  to  aid  in  the  construction  of  plank,  macadamised  and  gravel 
roads,  not  only  the  remedy  for  enforcing  the  collection,  but  also  the 
lien,  of  assessments  made  for  such  purposcR,  under  the  latter  act,  ia 
taken  away.      Webb  V.  The  Brandywme  JunGtion  Turnpike  Oo.  et  aL,  441 

2.  .^ls8«88or8.— The  act  of  March  11th.  1867,  (Acts  1867,  Reg.  Seas.,  p.  167> 
authorizing  the  assessment  of  lands,  to  aid  in  the  construction  ofgravel 
A)ads,  was  repealed  by  the  act  of  May  14th,  1869,  (3  Ind.  Stat.,  p.  538) 
in  relation  to  the  same  subject,  and,  therefore,- assessors  appointed  under 
the  former  act  could  not,  after  the  enactment  of  the  latter,  without  a 
reappointment,  make  either  a  valid  assessment,  or  a  correction  of  a 
former  but  defective  one  made  by  them.  lb. 

8.  Number  <d  iUset8on.*-Neither  the  act  of  March  11th,  1867,  nor  that  of 
May  14th,  1869,  in  relation  to  such  assessments,  authorised  the  making 
of  any  such  assessment,  in  any  one  proceeding,  by  more  than  tbree 
assessors,  and  therefore  any  such  assessment,  made  by  more  than  three 
assessors,  was  void.  lb 

4.r  Ammixng  Eeport  of  AmewmeiU, — ^Where,  under  such  latter  act,  in  making 
an  aasessment  for  the  construction  of  a  gravel  road,  a  portion  of  the 
lands  subject  thereto  were  omitted,  the  original  assessors  only,  and 
not  partially  or  entirely  different  ones,  coula,  under  the  order  of  the 
proper  county  board,  complete  such  assessment.  Ib> 
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UNITED  STATES  OOUBTS. 

See  BANKBTTBTcrr. 

JuiffmeiUs  of. — Haw  AUaoked  CoUateraUy, — ^Wbere  a  judgment  rendaied  by  a 
dutrict  ooort  of  the  United  States,  not  showing  upon  its  face  a  lack  of 
jurisdiction  of  such  court  over  the  parties  to  or  subject-matter  id  the 
cause  so  adjudicated,  comes  in  question  coUaterallj,  in  an  aotion  in  a 
court  of  this  State,  it  will  be  presumed,  until  the  contrary  is  affirmi^ 
tively  shown  bj  plea,  that  such  district  court  had  had  such  jurisdic- 
tion. Hays  y.  Ford  d  oL,  52 

USES. 

See  WATKBOOUBfli^  1, 2, 8, 4. 

USUBY. 

1.  InUretL — Tender. — Coda. — ^Durinjif  the  operation  of  the  act  of  May  27th, 
1852,  fixixig  the  lawful  rate  of  interest  at  six  per  cent,  and  allowing 
nsarions  interest  to  be  recouped,  and  of  the  51st  section  of  the  act  ot 
June  14th,  1852,  declaring  the  bargaining  for  a  greater  rate  of  interest 
than  that  allowed  hj  law  to  be  a  misd^oeaaor,  a  person  executed  a 
jnomissory  note  which  included,  as  part  of  its  principal,  a  usurious 
amount  mr  interest,  and  also  a  mortgage  upon  real  estate  to  secure  it ; 
during  the  operation  of  the  act  of  December  19th,  1865,  proyidiiu;  that 
where  usurious  interest  had  been  yoluntarily  paid  it  could  not  Ee  re- 
couped, the  maker  voluntarily  paid  sudi  usurious  interest  to  the  payee ; 
and,  during  the  present  law  oi  this  State  upon  such  subject,  approyea 
March  9th,  1867,  providing  for  the  recoupment  of  usurious  interest, 
such  maker  instituted  suit  to  cancel  such  note  and  mortgage,  and  sedc- 
inff  to  recoup  such  usurious  interest,  so  paid  b^  him. 

Hdd,  that  the  latter  act  governs  as  to  the  remedy  m  such  action,  and  that 
0uch  usurious  sum  can  be  recouped. 

Hddf  also,  that  upon  a  tender  by  the  maker,  to  the  payee,  of  the  amount  of 
the  real  principal  of  such  note,  with  ten  per  cent,  interest  thereon,  de- 
manding the  surrender  of  such  note,  and  the  release  of  such  mortgage, 
prior  to  the  bringing  of  such  action^  and  the  bringing  of  such  tenaer 
mto  court,  the  maker  is  entitled-  to  a  deeree  satisfy ing  such  obligalioaa 
and  to  a  judgment  for  costs.  Mcwm  v.  FfMp$y  Adm-r,  el  «^  226 

2.  ITortpa^e.— The  purchaser  of  real  estate,  with  covenants  of  wammty 
and  against  incumbrances,  in  an  action  against  him  to  fM^eclose  a 
mortgage  thereon,  given  by  his  grantor  to  secure  a  ]MH>mis0ory  note, 
can  not  avail  himself,  as  matter  of  defence,  of  the  fact  that  the  debt 
for  which  such  note  was  given  was  usurious. 

Studabaker  d  a/.,  Ea^n^  v.  Marquardi  d  al.,  341 

3.  D^enec^Th  Whom  AvaUdble.—Ths,t  a  contract  is  usurious  is  a  defence 
which  is  personal  to  the  debtor,  and  is  available  only  to  himsell,  his 
creditors,  reprenentatives,  heirs,  or  some  one  by  him  authorized.      lb, 

4.  Same, — In  this  State  usurious  contracts  are  not  void,  but  only  voidable 
as  to  the  part  which  is  usurious.  Ih, 

VARIANCE. 
See  HiQHVfAT,  2;  PROMifiBOKY  Ntyrs,  8. 

VENDOB  AND  PUSCHASEB. 

Sto  MoBTOAQB,  8,  4,  6;  Pleading,  8;  Beal  Eotate,  Actiok  lo  Qum 
TiTLX^  ^  8,  4,  5,  6, 7 ;  Rbdemftion,  1 ;  UeuBT,  2. 

Feiufof^tf  lAoL-^IiMoemi  Pitrehtuer, — ^A.  conveyed  certain  land  to  B,  receiv- 
ing for  an  unpaid  part  of  the  purchase-money  the  promissorjr  note  of 
the  latter ;  B.  in  lute  manner  conveyed  such  land  to  C,  receiving  his 
promissory  note  for  an  onpaHf  amount  of  the  pUKhase-money,  equal 
to  that  due  from  B.  to  A.;  B.  having,  for  a  valuable  consideration. 
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transferred  C's  note  to  D.,  the  latter,  while  8till  having  an  opportunity 
of  returning  such  note  to  B.,  if  subject  to  any  defence,  called  upon  C, 
who  informed  him  that  his  note  was  valid  and  would  be  paid ;  and  B. 
havine  become  insolvent,  A.,  whilst  both  such  notes  remained  unpaid, 
brought  suit  against  B.,  C.  and  D..  to  enforce  a  lien  against  such  land, 
for  his  unpaid  purchase-money,  oi  which  C.  and  D.  had  had  no  notioe, 
prior  to  the  transfer  of  C's  note  to  D. 
HMf  that  A.  is  not  entitled  to  such  lien.  Woody  v.  Fidar  et  oL,  592 

VENIKE  DE  NOVO. 
See  Intekroqatory  to  Jury,  4. 

VENUE. 
See  Slander,  5. 

VENUE,  CHANGE  OF. 

Bcutardy, — A  chan^  of  the  venue  of  a  prosecution  for  bastardy,  from  the 
county  where  it  is  pending  for  trial,  can  not  be  granted  on  an  applica- 
tion and  affidavit  therefor,  by  and  on  behalf  oi  the  relatrix,  she  not 
being  a  party  to  such  action.        The  State,  ex  reL  MabbiUy  v.  Smiihy  385 

VERDICT. 

See  Contract,  9 ;  Interrogatory  to  Jury  ;  New  Trial,  7, 10 ;  Praotice, 

•7 ;  Special  Finding. 

WABASH  AND  ERIE  CANAL. 
See  Cities  and  Towns,  4. 

WAIVER. 

See  Judgment,  1 ;  New  Trial,  14,  17 ;  Promissory  Note^  6,  7 ;  Sufbemx 

Court,  14,  32,  33,  36,  42. 

WARRANTY. 
See  Conveyance,  1 ;  Promissory  Note,  13, 14.     . 

Meamtre  of  Damages. — ImtruesUon  to  Jury, — ^Where,  in  an  action  to  recover 
the  contract  price  of  a  chattel,  the  defence  is  a  counter-claim  for  dam- 
ages for  a  breach  of  a  warranty  of  soundness  of  such  chattel,  alleged 
to  have  been  made  by  the  plaintiff  on  the  sale  thereof,  the  court  in- 
structed the  jurv  trying  the  case  that  the  measure  of  damages  to  be 
allowed  for  such  breach  was  the  difference  between  such  contract  price 
and  the  actual  value  of  such  chattel  at  the  time  of  sale,  to  which 
might  be  added  necessary  expenses  in  finding  and  caring  for  such 
chattel  during  its  unfitness  for  use  caused  by  the  unsoundness  com- 
plained of. 

jHek^  that  such  instruction  is  erroneous  throughout       TrUlipo  v.  Lacy,  287 

WASTE. 

See  Decedents'  Estates,  8. 

1,  Ifuundion. — Orowing  Timber, — Where  the  tenant  of  an  estate  for  life 
takes  timber  growing  thereon,  for  the  purpose  of  replacing  an  improve- 
ment thereon  which  has  been  destroyed  by  the  act  of  God,  he  is  liable 
to  the  reversioner  in  an  action  for  waste,  and  may  be  enjoined  from  its 
continuance.  JSiiUer  v.  J^ketds  ei  oL,  71 

2.  Same, — Where  the  tenant  of  an  estate  for  life,  out  of  the  profits  there- 
of, has  replaced  an  improvement  thereon,  which  has  been  destroyed  by 
the  act  of  God,  he  has  no  right  to  reimburse  himself  for  such  outlay, 
by  selling  or  bartering  the  timber  growing  thereon ;  and  if  he  so  dis- 
poses of  such  timber  he  thereby  commits  waste.  lb. 


1. 
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3.  jSbfiie.'— The  tenant  of  an  estate  for  life  lias  a  right  to  take,  of  the  tim- 
ber growing  thereon,  sufficient  to  make  aU  necessary  repairs  which  he, 
aci  such  tenant,  is  bound  to  make ;  but,  unless  it  is  clearly  the  most 
economical  mode  of  making  such  repairs,  he  has  no  right  to  exchange 
it  for  lumber  with  which  to  make  such  repairs.  lb. 

4.  Same. — D^ence, — That  the  tenant  of  an  estate  for  life,  at  his  own  ex- 
pense, has  made  valuable  improvements  thereon,  which^  he  was  not 
bound  to  make,  is  no  ground  of  defence  or  recoupment^  in  an  action 
against  him,  by  the  reversioner,  for  waste  in  selling  the  timber  growing 
thereon.  lb. 

WATERCOURSE. 

See  Highway,  8,  9. 

Injunction, — MiUrDam. — That  the  defendant  and  his  grantors,  for  the 
preceding  fifty  years,  adversely  and  under  a  claim  of  ownership,  had 
continuously  exijoyed  and  used  the  right  to  flow  the  water  in  a  stream 
running  through  the  lands  of  both,  back  upon  the  lands  of  the  plaintiff^ 
by  means  of  a  mill-dam  across  such  stream,  used  during  such  period, 
is  a  sufficient  answer  to  a  complaint  to  enjoin  the  defendant,  on  the 
ground  that  such  dam  will  not  be  of  public  utility  and  will  be  inju- 
rious to  the  plaintiff,  from  repairing  or  rebuilding  it. 

Ogketal.  v.  DiU  ei oZ.,  130 

2.  Lieenae. — ^That  such  use  was  enjoyed  for  such  period,  by  the  defendant 
and  his  grantors,  by  virtue  of  a  license  from  tne  grantors  of  the  plain- 
tiff, and  that  upon  the  faith  thereof  defendant  and  his  grantors  had 
expended  large  sums  of  money  in  erecting  such  dam,  is  also  a  suffi- 
cient answer  to  the  complaint  in  such  cause.  lb. 

3.  Insolvency. — Where,  for  the  reason  alleged  in  such  complaint,  that 
owine  to  the  insolvencnr  of  the  defendant,  an  action  at  law  for  dam- 
ages lor  the  erection  of  such  dam  would  be  an  inadequate  remedy,  a 
temporary  restraining  order  against  the  defendant  is  granted,  an  an- 
swer of  such  use  and  license  renders  such  allegation  of  insolvency 
immaterial,  and  it  need  not  be  denied  in  such  answer.  lb. 

^  4.      Temporary  Restraining  Order. — Where,  upon  such  complaint's  being 

*  verified  by  the  plaintiff,  a  temporary  order,  restraining  the  defendant 

J  from  proceeding  to  rebuild  such  dam,  is  granted  by  the  court,  on  the 

filinff  of  an  answer  alleging  such  adverse  possession,  use  and  license, 
verified  by  the  defendant,  and  by  others  who  profess  to  know  the  facts, 
bi^t  are  not  parties  to  the  action,  an  order  of  such  court,  during  the 
pendency  of^such  cause,  dissolving  such  temporary  restraining  order, 

18  not  error.  lb, 

WEIGHT  OF  EVIDENCE. 

See  Supreme  Court,  6,  8,  22,  27, 30,  34. 

WILL. 

See  Decedents'  Estates,  8. 

1.  Con8trv4st{on  of. — Where,  by  the  terms  of  his  will,  the  testator  devised 
his  real  estate,  subject  to  certain  charges  thereon,  to  his  widow,  during 
her  lifetime,  and  directed  that  at  her  death  it  should  be  sold  by  his 
executor,  and  the  proceeds  thereof  divided  in  certain  proportions, 
amongst  certain  of  his  children,  such  widow,  on  accepting  such  pro- 
visions, became  the  tenant  for  life  of  such  estate,  and  such  chilaren 
>  became  the  reversioners  of  such  estate.  3fiUer  v.  Shields  ei  ai.,  71 

'  2.      CharUahle  Uses. — Devise  to  County. — A  testator  devised  "  to  the  commis- 

sioners of  "  a  certain  county,  **  and  to  their  successors  in  office  forever, 
*  *  *  in  trust  and  for  the  use  and  benefit  of  the  orphan  poor,  and 
for  other  destitute  persons  of  said  county,"  all  his  real  estate  therein ; 
and  also,  in  like  manner,  for  the  support  and  education  of  such  per- 

)  sons  and  for  the  improvement  of  such  real  estate,  all  his  "  other  prop- 
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firt7  of  every  deioriptioii  f  directing  that  the  latter  be  converted  into 
moneyi  bgr  eacecnton  named,  and,  after  the  payment  of  debti,  etc.,  the 
residue  to  be  paid  oyer  to  such  devisee ;  and  also  directing  that  such 
real  estate  should  never  be  sold,  but  be  retained  forever  as  a  home  lor 
such  persons.  In  an  action  instituted  by  the  heirs  of  the  testator,  to 
set  aside  such  will  and  obtain  an  order  on  such  executors  to  pny  to  the 
plaintiff  the  proceeds  of  such  "  other  property,'' — 

Mdiy  that  such  devise  is  valid. 

EMf  also^  that  such  county  has  the  legal  capacity  to  take  and  execute  aodi 
trust. 

Hdd^  also,  that  such  devise  is  sufficiently  certain  as  to  its  beneficiaries. 

The  Board  of  Common  of  Lagrange  OourUy  eiaLT.  Bogen  el  aLj  S07 

8.  Court  of  C^umeery, — Statute  of  Muabelh, — A  court  of  chancery  kaf 
power,  independently  of  the  statute  of  43  Elizabeth,  to  cause  a  devise 
for  charitable  uses  to  be  upheld  and  executed.  Ih, 

4  Lam  of  Haoe. — ^Though  the  last  will  of  an  executor  mav  have  been 
executed  and  attested  in  another  State,  yet,  if  he  die  while  domiciled 
in  this  State,  the  law  of  the  latter  must  be  applied  by  her  courts  i& 
determining  whether  such  will  has  been  duly  executed. 

iWerson.  elaLy.  BattKm^  40i 

6.  AUe&tmg, — Intention  qf  Testator. — I^^  Etddenee  of, — ^The  execution  ol 
his  last  will  by  the  testator,  having  been  attested  by  but  one  witneM^ 
such  testator  afterwards,  at  a  different  place,  and  in  ue  absence  of  sudk 
witness,  executed  an  enaoraement  upon  the  oack  of  such  will,  reading 
"  The  within  is  the  basis  on  which  1  desire  to  have  my  affairs  disposed 
of,  should  no  other  will  be  made  by  me,"  which  endorsement  was  a^ 
tested  by  another  witness,  to  whom  its  contents  had  been  made  lmow% 
and  the  signature  to  such  will  exhibited,  by  such  testator. 

Hddy  in  an  action  to  contest  the  validity  and  resist  the  probate  of  saxh. 
will,  that  it  had  not  been  executed  according  to  law  and  is  invalid. 

SMf  also,  diat  it  can  not  be  established  by  parol  evidence  that  the  sigoi^ 
ture  of  such  witness,  to  such  endorsement,  was  intended  by  the  testis 
tor,  and  executed  by  such  witness,  as  an  attesting  of  such  will. 

WITNESS. 

See  GOOTSHUASCB,  1 ;  Suvbbicb  Ooubt,  19. 

H  OrediUKfy.— The  weight  to  be  given  to  the  evidence  of  difietent  wit- 
nesses testifving  in  a  cause,  is  a  question  to  be  detennined  solely  bj 
the  jury  trying  it.  IkUon  v.  Force,  465 

2.  iSbme.— Whether  or  not  interest  in  the  result  of  the  cause  on  trial,  or 
relationship  to  a  partjr  to  such  cause,  afiects  the  credibility  of  a  wit- 
ness testifying  therein  is  a  question  solely  for  the  jury  trying  it.       16. 

8.  Same, — Party, — BeUUianMp, — Inetruetion  to  Jtiry.— It  is  error  for  tiie 
court  to  charge  the  Jury  trying  a  cause,  in  relation  to  the  credibility 
of  witnesses,  that  "  The  evidence  of  parties  to  the  action,  and  of  those 
related  to  them,  as  their  sons  and  daughters,  is  not  entitled  to  as  much 
ireight  as  the  evidence  of  disinter^tea  witnesses."  /ft. 

/ .  •  ■  ■ 
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